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SUPREME  COURT  OF  THE  UNITED  STATES. 
Allotment  of  Justices,  October  Term,  1916.^ 

Order:  There  having  been  an  Associate  Justice  of  this 
court  appointed  since  the  adjournment  of  the  last  term, 

It  is  ordered,  That  the  following  allotment  be  made  of  the 
Chief  Justice  and  Associate  Justices  of  this  court  among 
the  circuits  agreeably  to  the  act  of  Congress  in  such  case 
made  and  providedi  and  that  such  allotment  be  entered 
of  record,  viz : 

For  the  First   Circuit,   Oliver  Wendell  Holmes, 

Associate  Justice. 
For  the  Second  Circuit,  Louis  D.  Brandeis,  Associate 

Justice. 
For  the  Third  Circuit,  Mahlon  Pitney,  Associate 

Justice. 
For  the  Fourth  Circuit,  Edward  D.  White,  Chief 

Justice. 
For  the  Fifth  Circuit,  J.  C.  McReynolds,  Associate 

Justice. 
For  the  Sixth  Circuit,  William  R.  Day,  Associate 

Justice. 
For  the  Seventh  Circuit,  John  H.  CiiARKE,  Associate 

Justice. 
For  the  Eighth  Circuit,  Wilus  Van  Devanter,  Asso- 
ciate Justice. 
For  the  Ninth  Circuit,  Joseph  McKenna,  Associate 

Justice. 
October  30,  1916. 

^  For  next  previous  allotment  see  241  U.  S.,  p.  iv. 


TABLE  OF  CASES  REPORTED 

PAGS 

Abrams  v.  United  States 616 

Alabama  Mineral  Land  Co.^  Mudd  v.    .  646 

Alabama  &  Vicksbnrg  Ry,  i;.  Beard  676 
Alaska  Smokeless  Coal  Co.,  United  States  ex  reL,  v. 

Lane,  Secy,  of  the  Interior     ....  649 

Albion  Vein  Slate  Co.,  Fillippon  v.         ...  76 

American  Car  &  Foundry  Co.  i;.  Rocha  663 

American  Distributing  Co.  i;.  Hayes  Wheel  Co.  672 

American  Fire  Ins.  Co.  v.  King  Limiber  &  Mfg.  Co.  2 

American  Knife  Co.  i;.  Sweeting   ....  696 

American  Mfg.  Co.  i;.  City  of  St.  Louis .  459 
American  Steel  Foundries  i;.  Newton,  Conmir.  of 

Patents        .......  665 

Antero  &  Lost  Park  Reservoir  Co.  v.  Gas  Securities 

Co.  667 

Apgar  V.  United  States 642 

Arizona  Copper  Co.  v.  Bray          ....  400 

Arizona  Copper  Co.  v.  Hammer    ....  400 

Arizona  Employers'  Liability  Cases                         .  400 

Arkansas,  State  of,  v.  State  of  Mississippi  39 

Arkansas  Central  R.  R.  v.  Goad   ....  676 
Armoiir  &  Co.  i;.  New  York,  New  Haven  &  Hartford 

R.  R.  651 
Asbestos  &  Rubber  Works  of  America  v.  Scandin- 
avian Belting  Co. 644 

Ash,  J.  K.  Limiber  Co.  v. 676 

Ashley  v.  Wait 652 

Austin,  Nashville,  Chattanooga  &  St.  Louis  Ry.  v.    .  667 

Babcock,  United  States  t; 328 

Back  Sing,  Jung,  v.  White,  Commr.  of  Inunigration  .  674 

Balcom  v.  United  States 669 

(V) 


vi  TABLE  OF  CASES  REPORTED. 

PAGS 

Baldwin  Co.,  Ex  parte 636 

Ball  Engmeeiing  Co.  v.  White  &  Co.     ...  46 

Baltimore  Trust  Co.,  Seaboard  Air  Line  Ry.  v.  673 

Bank  of  North  America,  Wysong  &  Miles  Co.  v.  666 

Bank  of  Oxford  v.  Love  etal.,  Bank  Examiners  603 

Barber  Asphalt  Paving  Co.  v.  Woerheide  679 

Barrett  v.  Virginian  Ry 473 

Beard,  Alabama  &  Vicksbnrg  Ry.  v.      .         .         .  676 

Belvin  v.  United  States 673 

Benedict  v.  City  of  New  York      ....  321 

Berkman  v.  United  States 114 

Berkshire,  Admr.,  Southern  Pacific  Co.  t7.         .  638 

Bemot  V.  Morrison 648 

Bianc,  New  York  Central  R.  R.  t;.                  .  596 

Bird,  Elaborated  Roofing  Co.  i; 647 

Birmingham,  City  of,  i;.  O'Connell  654 

Blah- 1;.  United  States 273 

Board  of  Medical  Examiners,  State  of  Washington, 

Jordan  v.              677 

Bogert  et  al.,  Executors,  Southern  Pacific  Co.  v.  483 

Boone  v.  United  States 646 

Bowen,  Raymond  v 678 

Bowerman  v.  Hamner,  Receiver    ....  504 

Bracht  v.  San  Antonio  &  Aransas  Pass  Ry.    .  658 

Brainerd,  Shaler  &  Hall  Quarry  Co.  i;.  Brice,  Executor  229 

Bray,  Arizona  Copper  Co.  v.  .  ,  .  ,  400 
Brice,  Executor,  Brainerd,  Shaler  &  Hall  Quarry 

Co.  t; 229 

Brooks-Scanlon  Co.  v.  Railroad  Comm.  of  Louisiana  639 

Brothers  i;.  United  States     .....  88 

Brown,  Houston  Oil  Co.  of  Texas  i;.      .         .         .  659 

Brown  v.  United  States 637 

Browne  v.  Thorn  et  aL,  Partners  ....  645 

Bugbee,  Comptroller,  Hill,  Admr.,  v.     .  525 

Bugbee,  Comptroller,  Max^vell  et  aL,  Executors,  v.    .  525 

Burleson,  Commercial  Cable  Co.  v.        .         .         .  360 

Burleson,  Commercial  Pacific  Cable  Co.  V.  360 


TABLE  OP  CASES  REPORTED.  vu 

PACB 

Burleson,  Postmaster  General,  r.  Dempcy  et  ol.,  Pub- 
lic Utilities  Comm.  of  Illinois  ...     191 
Burleson,  Postmaster  General,  State  of  Kansas  v.  188 
Butte  &  Superior  Mining  Co.,  Minerals  Separation, 

Ltd.,  V 336 

Caldwell,  State  Supervisor,  v.  Moore  Oil  Co.    .  676 

Caldwell  et  al.,  Copartners,  v.  United  States  14 

Calhoun,  Capital  Trust  Co.,  Admr.,  v.  .  208 

Camp  V.  Gress    .  308 

Campbell  v.  Maryland  Casualty  Co.  658 

Canadian  Bank  of  Commerce,  Santa  Marina  Co.  V.  .     643 
Capital  Trust  Co.,  Admr.,  v.  Calhoun   .  208 

Capitol  State  Bank  of  Oklahoma  City,  Western  Cas- 
ualty &  Guaranty  Ins.  Co.  v.  .         .         .     648 
Carbon  Steel  Co.  v.  Lewellyn,  Collector  of  Internal 

Revenue  657 

Carey  v.  State  of  South  Dakota    .  .118 

Carlo  Poma,  Steamship,  Kingdom  of  Italy,  Clmt., 

Cavallarov..  656 

Carpenter,  Admx.,  Gulf,  Colorado  &  Santa  Fe  Ry.  v.     641 

Cartas  v.  United  States 545 

Carter  et  al.,  Copartners,  White  Oak  Fuel  Co.  v.    673 
Cavallaro  v.  Steamship  Carlo  Poma,  Kingdom  of 

Italy,  Chnt 656 

Cement  Tile  Machinery  Co.,  Smith  Co.  v.  669 

Central  R.  R.  Co.  of  New  Jersey,  Jamison  et  al.,  Trad- 
ing as  Jay  Street  Terminal,  v.         .         .         .     668 
Central  of  Georgia  Ry .  v.  Wright,  Comptroller  General  519 
Chaloner,  Washington  Post  Co.  i;.         .         .         .     290 
Champaign,  City  of,  State  of  Illinois  ex  rel.  County 

of  Champaign  v 679 

Champaign,  County  of,  v.  State  of  Illinois  ex  rel. 

City  of  Champaign 679 

Chapman,  Hissey  for  use  of,  Erie  R.  R.  v.  650,  665 

Chass  V.  United  States 665 

Chatham  &  Phenix  Natl.  Bank,  Guaranty  Trust  Co.  v.  642 


viii  TABLE  OF  CASES  REPORTED. 

PAGE 

Chesapeake  &  Delaware  Canal  Co.  v.  United  States  .  123 

Chesapeake  &  Potomac  Tel.  Co.  v.  SommerviUe  661 

Chicago,  City  of,  v.  Dempcy,  Chairman  651 

Chicago  City  Ry.,  Robinson  v 635 

Chicago,  Milwaukee  &  St.  Paul  Ry.,  Kinzell  v.  130 

Chicago  &  Northwestern  Ry.  v.  Van  de  Zande  661 
Chicago,  Rock  Island  &  Pacific  Ry.  v.  Industrial 

Comm.  of  Illinois          .....  670 

Childers,  Colorado  Title  &  Trust  Co.  v.                   .  645 

Chin  FOng,  White,  Commr.  of  Immigration,  v.  656 

Christensen,  National  Brake  &  Elec.  Co.  v.    .  638 

Civil  Township  of  Lallie,  Faxon  ».         .         .         .  634 

Clark  Knitting  Co.  v.  Vaughn       ....  696 

Coca-Cola  Co.  v.  Koke  Co.  of  America  637 

Coldwell  V.  United  States 661 

Cole,  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 

Ry.  V.          .......  671 

Coleman,  Flanders,  Trustee,  i; 223 

Coleman,  Admx.,  v.  United  States         ...  30 

Coleman  &  Co.  v.  Tawas  Co 668 

Colgate  &  Co.,  United  States  v 300 

Collins,  Erie  R.  R.  t;. 637 

Colorado  Title  &  Trust  Co.  i;.  Childers  .  645 
Coliunbus  Packing  Co.  v.  State  of  Ohio  ex  rel.  Schles- 

inger.  Prosecuting  Attorney  ....  671 

Commercial  Cable  Co.  i;.  Burleson  360 

Commercial  Pacific  Cable  Co.  v.  Burleson  360 

Concrete  Steel  Co.  v.  Vandenburgh  664 
Conkling  Mining  Co.,  Silver  King  CoaUtion  Mines 

Co.  V,           .......  655 

ConsoUdated  Gas  Co.,  City  of  New  York  v.  .  671 
Continental  &  Conmiercial  Trust  &  Savings  Bank, 

South  Dakota  Central  Ry.  i;.  ...  642 
Corboy,  Drainage  Conmir.,  PubUc  Service  Co.  of 

Northern  Illinois  v 153 

Crenshaw  Bros.  &  Saff old  v.  Southern  Pacific  Co.  669 

Cudahy  Packing  Co.  v.  Pryor,  Receiver  673 


TABLE  OF  CASES  REPORTED.  be 

PAcn 

Dakota  Central  Td.  Co.  v.  State  of  South  Dakota 

ex  rel.  Payne,  Attomqr  General  .163 

Dana^  Individually,  t;.  Dana,  Executor  220 

Davis,  Admr.,  Weissengoff  v 674 

Dear  c;.  State  of  Illinois 635 

Deer  Island  Lumber  Co.  v.  Savannah  Timber  Co.  647 

De  Ganay  v,  Lederer,  Collector  of  Internal  Revenue  376 

De  Guzman  v.  Lichauco 644 

Delaware  &  Hudson  Co.,  Impleaded  with  Irwin,  Col- 
lector, Rennsselaer  &  Saratoga  R.  R.  v.  642 
Dempcy  et  oZ.,  Public  Utilities  Comm.  of  Illinois, 

Burleson,  Postmaster  General,  v.    .  191 

Dempcy,  Chairman,  City  of  Chicago  v..  651 
Denver,  City  and  County  of,  Denver  &  Rio  Grande 

R.  R.  i; 241 

Denver  &  Rio  Grande  R.  R.  v.  City  and  County  of 

Denver                 241 

Department  of  Consarvation  of  Louisiana,  Louisiana 

Navigation  Co.  v. 654 

Dillon,  Stratheam  S.  S.  Co.  v 638 

Dodge  V.  United  States 660 

Donahoe  v.  State  of  Illinois                                  634,  641 

Duluth,  South  Shore  &  Atlantic  Ry.,Groesbeck  v.    .  607 

Du  Pont  V.  Du  Pont 642 

D'Utassy,  Southern  Pacific  Co.  v.          ...  639 

Eastern  S.  S.  Corporation,  Great  Lakes  Dredge  & 

Dock  Co.  v 676 

Elaborated  Roofing  Co.  v.  Bird     ....  647 

Erie  R.  R.  v.  Collins 637 

Erie  R.  R.  v.  Hissey  for  use  of  Chapman               650,  665 

Erie  R.  R.  v.  Kirby 659 

Erie  R.  R.  v.  Schleenbaker 666 

Erie  R.  R.  V.  Shuart 465 

Erie  R.  R.  v.  Szary 636 

Ex  parte  Baldwin  Co. 636 

Ex  parte  Foster,  Acting  Supt 636 


X  TABLE  OF  CASES  REPORTED. 

PAGB 

Ex  parte  McCahe 636 

J?x  parte  United  States 246 

Ex  parte  Ziegler 634 

Famsworth  Co,,  Odell  v.      .        .                 .  501 

Faxon  v.  Civil  Township  of  Lallie  634 

Federal  Trade  Comm.  v.  Gratz     ....  657 

Fellows,  National  Can  Co.  v 662 

Ferger,  United  States  v 109,  207 

Ferris  et  aZ.,  Receivers,  v.  Shandy  648 
Fieger-Austin  Dredging  Co.  v.  Marmet  Coal  &  Min- 
ing Co.        .......  666 

Fillippon  i;.  Albion  Vein  Slate  Co.         ...  76 

Fink,  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 

Ry.  V. 577 

First  Natl.  Bank  of  Sweetwater,  Rust  v.  667 

Flanders,  Trustee,  v.  Coleman      ....  223 

Fong,  Chin,  White,  Conunr.  of  Immigration,  v.  656 
Forged  Steel  Yi^eel  Co.  v.  Lewellyn,  Collector  of  In- 
ternal Revenue 
Foster,  Acting  Supt.,  Ex  parte 
Foster,  Acting  Supt.,  t;.  Goldsoll   . 
French  &  Co.,  Pere  Marquette  Ry.  v. 
Frey,  ParUn  &  Orenf dorff  Implement  Co 

Friedman  v.  United  States 671 

Frothingham  v.  United  States       ....  675 


657 

.     636 

.     647 

.     637 

V.     .         .640 


Galveston,  Harrisburg  &  San  Antonio  Ry.  t;.  Wood- 
bury              637 

Gardner,  Mullen  v 590 

Gas  Securities  Co.,  AnteroA  Lost  Park  Reservoir  Co.  t;.  667 

Gearin,  Miller,  Collector  of  Internal  Revenue,  v.  667 

General  Fireproofing  Co.  v.  Jones,  Trustee  643 
German  Evangelical  Protestant  Congr^ation  of  the 

Church  of  the  Holy  Ghost,  Schreiber  v.  677 

Goad,  Arkansas  Central  R.  R.  t; 676 

Goldberg,  New  York  Central  R.  R.  v.   .                 .  85 


TABLE  OF  CASES  REPORTED. 


XI 


PAGB 

GoldsoU,  Foster,  Acting  Supt.,  v 647 

Gordon,  United  States  ex  rel.  Weiner  v.  678 
Grand  International  Brotherhood  of  Locomotive 

Engineers,  Simpson  t; 644 

Grand  International  Brotherhood  of  Locomotive 

Engineers,  Smith  v 645 

Gratz,  Federal  Trade  Comm.  v 657 

Gray,  Trustee,  v.  Hanrahan          ....  640 

Gray,  Trustee,  v.  Moore 640 

Great  Lakes  Dredge  &  Dock  Co.  t;.  Eastern  S.  S. 

Corporation          ....  676 
Great  Northern  Pacific  S.  S.  Co.,  Rainier  Brewing 

Co.  t;. 652 

Great  Northern  Ry.,  Prall,  Admr.,  v.     .  643 

Gress,  Camp  v 308 

Groesbeck  v.  Duluth,  South  Shore  &  Atlantic  Ry.  607 

Gsell  V,  Insular  Collector  of  Customs  645 

Guaranty  Trust  Co.  v.  Chatham  &  Phenix  Natl.  Bank  642 

Gulf,  Colorado  &  Santa  Fe  Ry.  v.  Carpenter,  Admx.  641 

Gulf,  Colorado  &  Santa  Fe  Ry.  v.  United  States        .  643 

Guzman  v.  lichauco             644 


Hall,  Admr.,  Ohio  Valley  Elec.Ry.w.      .         .         .649 

Halstead,  Virginian  Ry.  v 660 

Hamlin  et  aL,  Executors,  v.  Wellington,  Individually, 

etc.                       672 

Hammer,  Arizona  Copper  Co.  v 400 

Hamner,  Receiver,  Bowerman  v 504 

Hancock  v.  City  of  Muskogee       ....  454 

Hancock,  Philadelphia  &  Reading  Ry.  v.  658 

Hanrahan,  Gray,  Trustee,  v.         ....  640 

Hardy  v.  United  States 659 

Hayden,  Admr.,  Keown  v 661 

Hayden,  United  States  t; 328 

Hayes  Wheel  Co.,  American  Distributing  Co.  v.  672 

Haymond  v.  Bowen     ......  678 

Hejmacher  v.  United  States          ....  674 


xii  TABLE  OF  CASES  REPORTED. 

PAGE 

H^yward  el  al.^  Admrs.,  United  States  v.  633 

Hilly  Admr.y  v.  Bugbee,  Comptroller  525 
Himes  et  ol.,  Trustees,  t;.  Commonwealth  of  Penn^l- 

vania           .......  653 

Hines,  Major,  etc.,  Mikell  v.         ,         ,         .         .  645 

Hissey  for  use  of  Chapman,  Erie  R.  R.  v.            650,  665 

Hogarty  v.  Philadelphia  &  Reading  Ry.               650,  665 

Hosier  v.  United  States 674 

Houston  Ice  &  Brewing  Co.,  Joseph  Schlitz  Brewing 

Co.  V.          .......  28 

Houston  Oil  Co.  of  Texas  v.  Brown  659 

Houston  Oil  Co.  of  Texas,  Keith  Lumber  Co.  v.  666 

Illinois,  State  of,  ex  rel.  City  of  Champaign,  County 

of  Champaign  v 679 

Illinois,  State  of,  Dear  v 635 

Illinois,  State  of,  Donahoe  v.  .  .  .  634,  641 
Illinois  Industrial  Comm.,  Chicago,  Rock  Island  & 

Pacific  Ry.  v 670 

Illinois  Public  Utilities  Comm.,  Burleson,  Post- 
master General,  v 191 

Indianapolis,  City  of,  Lauter  Co.  t;.       .         .         .  660 

Indianapolis,  City  of,  Nordyke  &  Marmon  Co.  v.  .  660 
Industrial  Comm.  of  Illinois,  Chicago,  Rock  Island 

&  Pacific  Ry.  t; 670 

Inspiration  Consolidated  Copper  Co.  t;.  Mendez  400 

Insular  Collector  of  Customs,  Gsell  v.  645 

International,  The  Tug,  t;.  McFadden   .  639 

Interstate  Business  Men's  Accident  Assn.  v.  Lester  .  662 
Irwin,  Collector,  Delaware  &  Hudson  Co.,  Impleaded 

with,  Rennsselaer  &  Saratoga  R.  R.  t;.     .  642 
Italy,  Eangdom  of,  Clmt.  of  S.  S.  Carlo  Poma,  Cav- 

allaro  t;.       ......         .  656 

Jackson,  Rust  Land  &  Lumber  Co.  v.    .  .71 

Jackson,  Receiver,  v.  Smith  ....  655 
Jamison  et  al.,  Trading  as  Jay  Street  Terminal,  v. 

Central  R,  R.  Co.  of  New  Jersey    .  668 


TABLE  OF  CASES  REPORTED.  xiu 

PAGB 

Jay  Street  Tenninal  v.  Central  R-  R,  Co.  of  New 

Jersey 668 

J.  K.  Lumber  Co.  v.  Ash 676 

John  Wanamaker,  New  York,  Meccano,  Ltd.,  v.     .  647 

Jones,  Trustee,  General  Fireproofing  Co.  v.    .  643 

Jones,  Stennick,  Trustee,  v.  ....  664 
Jordan  v.  Board  of  Medical  Examiners,  State  of 

Washington 677 

Joseph  Schlitz  Brewing  Co.  v.  Houston  Ice  &  Brew- 
ing Co 28 

Jimg  Back  Sing  v.  White,  Commr.  of  Inunigration    .  674 

Kansas,  State  of,  v.  Burleson,  Postmaster  General  188 

Kansas  City  v.  Public  Service  Comm.  of  Missouri  652 

Keith  Lumber  Co.  v,  Houston  Oil  Co.  of  Texas  666 

Kelly,  Admr.,  v.  McKeown 671 

Kenny  i;.  Miles 58 

Kentucky  Coal  Lands  Co.,  Mineral  Development 

Co.  V. 641 

Kentucky  Heating  Co.  v.  City  of  Louisville    .  653 

Keown  v.  Hayden,  Admr.  661 

Keown  v.  Trudo 664 

Ketchum  v.  Pleasant  Valley  Coal  Co.    .  .668 

Kever  v.  Philadelphia  &  Reading  Coal  &  Iron  Co.  665 

KingLumber&Mfg.  Co.,  American  Fire  Ins.  Co.  w.  .  2 

Kinzell  v.  Chicago,  Milwaukee  &  St.  Paul  Ry.  130 

Kirby,  Erie  R.  R.  t; .659 

Kirchner  v.  United  States 678 

Kline,  Shapley  v. 664 

Koke  Co.  of  America,  Coca-Cola  Co.  v.          .  637 

Lake  Monroe,  The 246 

LaUie,  Civil  Township  of,  Faxon  v.        .         .         .  634 

Lamar  v.  United  States  ....  673 
Lane,  Secy,  of  the  Interior,  United  States  ex  rel. 

Alaska  Smokeless  Coal  Co.  v.  .  .  .  549 
Langer,  Attorney  General,  State  of  North  Dakota 

ea:  rel.,  Northern  Pacific  Ry.  !;•        .         ,  135 


xiv  TABLE  OF  CASES  REPORTED. 

PAGB 

Lauter  Co.  v.  City  of  Indianapolis  660 

Layton,  alias  Leighton,  v.  United  States  635 

Leatherwood,  Texas  &  Pacific  Ry.  v.     ,  478 

Lederer,  Collector  of  Internal  Revenue,  De  Ganay  v.  376 
Lederer,  Collector  of  Internal  Revenue,  Penn  Mutual 

Life  Ins.  Co.  v.     .....         .  656 

Lederer,  Collector  of  Internal  Revenue,  Worth  Bros. 

Co.  t;.           .......  656 

Lehigh  Coal  &  Nav.  Co.  v.  United  States  556 

Leighton,  Layton,  alias,  t;.  United  States        .  635 

Lester,  Interstate  Business  Men's  Accident  Assn.  c;.  662 
Lewellyn,  Collector  of  Internal  Revenue,  Carbon 

Steel  Co.  V.  .  657 
Lewellyn,  Collector  of  Internal  Revenue,  Forged 

Steel  Wheel  Co.  t; 657 

Liberty  Oil  Co.,  Richardson  v 648 

lichauco,  De  Guzman  t;.      .         .         .         .         .  644 

Lincoln,  City  of,  Lincoln  Gas  &  Elec.  Light  Co.  v.  256 

Lincoln  Gas  &  Elec.  Light  Co.  v.  City  of  Lincoln  256 

Lipman  v.  Slimmer      ......  641 

Lippincott  et  aZ.,  Receivers,  Todd  et  al.,  Receiv- 
ers, V.           .......  672 

Little  Rock,  City  of,  Mackay  Tel.  &  Cable  Co.  v.  94 
Locomotive  Engineers,  Grand  International  Brother- 
hood, Simpson  v.            .....  644 

Locomotive  Engineers,  Grand  International  Brother- 
hood, Smith  v.       .....         .  645 

Louisiana  Agricultural  Corporation  v.  Pelican  Oil 

Refg.  Co.              646 

Louisiana  Navigation  Co.  v.  Oyster  Comm.  of  Louis- 
iana (now  Department  of  Conservation  of  Louis- 
iana)           .......  654 

Louisiana  R.  R.  Comm.,  Brooks-Scanlon  Co.  v.  639 

Louisville,  City  of,  Kentucky  Heating  Co.  v.  653 

Louisville  &  Nashville  R.  R.,  Morrison,  Admx.,  i;.     .  663 

Louisville  &  Nashville  R.  R.  v.  Western  Union  Tel.  Co.  363 

Love  et  al.,  Bank  Examiners,  Bank  of  Oxford  .  603 


TABLE  OF  CASES  REPORTED.  xv 

PAcn 

Low  V.  Sugawa  &  Co. 676 

Lucas,  Thompeon,  Master,  v.                        .  639 

McCabe,  Ex  parte 635 

McCabe,  Pell  v. 673 

McCarthy,  United  States  Marshal,  Rumely  v.  283 
McComas,  Northern  Pacific  Ry.  v.  ,  .  .  387 
McCray  v.  West  Helena  Consolidated  Co.  644 
McFadden,  The  Tug  International  v.  .  .639 
McKeown,  Kelly,  Admr.,  v.  ....  671 
Mackay  Tel.  &  Cable  Co.  v.  City  of  Little  Rock  94 
Macleod  et  oZ.,  Public  Service  Comm.  of  Massachu- 
setts, V.  New  England  Tel.  &  Tel.  Co.  .  .  195 
Magrane-Houston  Co.,  Standard  Fashion  Co.  v.  658 
Manila  R.  R.,  Tayabas  Land  Co.,  Assignee,  v.  22 

Manners  v.  Morosco 638 

Marmet  Coal  &  Mining  Co.,  Fieger-Austin  Dredging 

Co.  V.           .......  666 

Maryland  Casualty  Co.,  Campbell  v.     .  658 
Massachusetts  Public  Service  Comm.  v.  New  Eng- 
land Tel.  &  Tel.  Co 195 

Maxwell,  et  al..  Executors,  v.  Bugbee,  Comptroller    .  525 

Meccano,  Ltd.,  v.  John  Wanamaker,  New  York  647 

Mendez,  Inspiration  Consolidated  Copper  Co.  v.  400 

Michigan  Mutual  Life  Ins.  Co.  v.  Oliver,  Admx.  646 

Mikell  V.  Hines,  Major,  etc 645 

Miles,  Kenny  v.           ......  58 

Miller,  Collector  of  Internal  Revenue,  v.  Gearin  667 

Miller  v.  Wiethaupt 633 

Minds,  Pennsylvania  R.  R.  t; 368 

Miner  v.  Symington  Co 383 

Mineral  Development  Co.  t;.  Kentucky  Coal  Lands 

v^O.                      .......  Oxi, 

Minerals  Separation,  Ltd.,  v.  Butte  &  Superior  Min- 
ing Co.         .......  336 

Mississippi,  State  of,  State  of  Arkansas  V.  39 

Missouri  Public  Service  Comm. ,  Kansas  City  v.  652 


xvi  TABLE  OF  CASES  REPORTED. 

PAGI 

Moore,  Gray,  Trustee,  v 640 

MooreOilCo.,  Caldwell,  State  Supervisor,  v.   .  676 

Morosco,  Manners  v.  .  638 

Morrison,  Bemot  v.     .....         .  648 

Morrison,  Admx.,  v.  Louisville  &  Nashville  R,  R.  663 

.  646 

.  590 

.  590 

.  454 


Mudd  V.  Alabama  Mineral  Land  Co. 

Mullen  V.  Gardner 

Mullen  V.  Pickens 

Muskogee,  City  of,  Hancock  v. 


Nashville,  Chattanooga  &  St.  Louis  Ry.  v.  Austin  667 

National  Brake  &  Elec.  Co.  t;.  Christensen  638 

National  Can  Co.  v.  Fellows         ....  662 
National    Malleable     Castings     Co.,    Symington 

National  Surety  Co.  v.  Commonwealth  of  Virginia  ex 

rel.  Westinghouse  Elec.  &  Mfg.  Co.  665 

Neidlein,  Admx.,  v.  Southern  Pacific  Co.  662 
New  England  Tel.  &  Tel.  Co.,  Macleod  et  aZ.,  Public 

Service  Comm.  of  Massachusetts,  v.  195 
Newton,  Conunr.  of  Patents,  American  Steel  Found- 
ries V,           .......  655 

New  York,  City  of,  Benedict  v 321 

New  York,  City  of ,  Consolidated  Gas  Co. «;.     .  671 

New  York  Central  R.  R.  t;.  Bianc  596 
New  York  Central  R.  R.  v.  Goldberg                       .85 

New  York,  Chicago  &  St.  Louis  R.  R.  w.  Pugh  .         .  670 
New  York,  New  Haven  &  Hartford  R.  R.,  Armour 

&  Co.  V.                ......  651 

Nordyke  &  Marmon  Co.  v.  City  of  Indianapolis  660 
North  Dakota,  State  of,  ex  rel.  Langer,  Attorney  Gen- 
eral, Northern  Pacific  Ry.  v 135 

Northern  Pacific  Ry.  v.  McComas  387 
Northern  Pacific  Ry.  v.  State  of  North  Dakota  ex 

rel.  Langer,  Attorney  General  135 
Northern  Pacific  Ry.  v.  Puget  Sound  &  Willapa  Har- 
bor Ry 332 


TABLE  OF  CASES  REPORTED.  xvii 

PAGE 

O'Connell,  City  of  Birmingham  v.  .654 

Odell  V.  Famsworth  Co 601 

Ohio,  State  of,  ex  rel.  Schlesinger,  Prosecuting  Attor- 
ney, Columbus  Packing  Co.  v.        .         .         .  671 
Ohio  Public  Utilities  Conmi.,  Toledo  &  Ohio  Central 

Ry.v 670 

Ohio  Valley  Elec.  Ry.  v.  Hall,  Admr.     ...  649 
Oil  City,  City  of,  Postal  Telegraph-Cable  Co.  v.        .  675 
Oklahoma,  State  of,  United  States  Fidelity  &  Guar- 
anty Co.  V Ill 

Oliver,  Admx.,  Michigan  Mutual  Life  Ins.  Co.  v.  646 

Omaha,  City  of,  v.  Omaha  Elec.  Light  &  Power  Co.  .  640 

Omaha  Elec.  Light  &  Power  Co.,  City  of  Omaha  v.    .  640 

Or^on,  State  of,  VTilbur  v 678 

Orth,  Steger  v 663 

Oyster  Conun.  of  Louisiana  (now  Department  of 
Conservation  of  Louisiana),  Louisiana  Naviga- 
tion Co.  V.    ,  654 

Parker,  Supt.  Five  Civilized  Tribes,  v.  Richard  et 

oZ.,  Admrs 235 

Parker,  Supt.  Five  Civilized  Tribes,  v.  Riley,  a  minor  .  66 

Parlin  &  Orenfdorff  Implement  Co.  v.  Frey  640 

Pawhuska,  City  of,  v.  Pawhuska  Oil  &  Gas  Co.  394 

Pawhuska  Oil  &  Gas  Co. ,  City  of  Pawhuska  v.  394 
Payne,  Attorney  General,  State  of  South  Dakota 

ex  rel.,  Dakota  Central  Tel.  Co.  c;.                    .163 
Pelican  Oil  Refg.  Co.,  Louisiana  Agricultural  Corpo- 
ration t;.       ......         .  646 

Pell  V.  McCabe 573 

Penn  Mutual  Life  Ins.  Co.  v.  Lederer,  Collector  of 

Internal  Revenue          .....  656 

Pennsylvania,   Commonwealth   of,   Himes  et  oZ., 

Trustees,  v.          ......  653 

Pennsylvania  Public  Service  Comm.,   Pennsylvania 

R.  R.  t; 566 

Pennsylvania  R-  R*  i^.  Minds        ,         ,         .         .  368 


xviii  TABLE  OF  CASES  REPORTED. 

PAOB 

Pennsylvania  R.  R.  v.  Public  Service  Comm.  of 

Pennsylvania 566 

Pere  Marquette  Ry.  v.  French  &  Co.     .  637 

Philadelphia,  Baltimore  &  Washington  R.  R.  v.  Sniith  101 
Philadelphia,  Germantown  &  Norristown  R.  R., 

Philadelphia  &  Reading  Ry .  v.  ,  ,  .  668 
Philadelphia  &  Reading  Coal  &  Iron  Co.,  Kever  v.  665 
Philadelphia  &  Reading  Ry.  v,  Hancock  658 
Philadelphia  &  Reading  Ry.,  Hogarty  v.  650,  665 
Philadelphia  &  Reading  Ry.  v.  Philadelphia,  German- 
town  &  Norristown  R.  R 668 

Phillips  (;•  United  States 273 

Pickens,  Mullen  v 590 

Pierce  v.  United  States 670 

Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Ry.  v. 

Cole            671 

Pittsburgih,  Cincinnati,  Chicago  &  St.  Louis  Ry.  v. 

Fink 577 

Planters  Natl.  Bank  of  Richmond,  Wysong  &  Miles 

Co.  V.          .......  665 

Pleasant  Valley  Coal  Co.,  Ketchum  v.  668 
Portsmouth  Harbor  Land  &  Hotel  Co.  v.  United 

States          .......  1 

Postal  Telegraph-Cable  Co.  v.  City  of  Oil  City .         .  675 

Prall,  Admr.,  i;.  Great  Northern  Ry.  643 

Prudential  Ins.  Co.  v.  Ragan,  Admr.  668 

Pryor,  Receiver,  Cudahy  Packing  Co.  V.  673 

P.  Sanford  Ross,  Inc.,  Clmt.,  v.  United  States  .  269 
Public  Service  Comm.  of  Massachusetts  v.  New  Eng- 

hind  Tel.  &  Tel.  Co 195 

Public  Service  Comm.  of  Missouri,  Kansas  City  v.     .  652 
Public  Service  Comm.  of  Pennsylvania,  Pennsyl- 
vania R.  R.  t;.       .  566 
Public  Service  Co.  of  Northern  Illinois  v.  Corboy, 

Drainage  Commr. 153 

Public  Utilities  Comm.  of  Illinois,  Burleson,  Post- 
master General,  V. 191 


TABLE  OF  CASES  REPORTED. 

PAOB 

Public  Utilities  Comm.  of  Ohio,  Toledo  &  Ohio  Cen- 
tral Ry.  V 670 

Puget  Sound  &  WUlapa  Harbor  Ry.,  Northern  Pi^ 

cific  Ry.  V. 332 

Pugh,  New  York,  Chicago  &  St.  Louis  R.  R.  v.      .  670 

Ragan,  Admr.,  Prudential  Ins.  Co.  t^.    .  668 

Railroad  Comm.  of  Louisiana,  Brooks-Scanlon  Co.  v.  639 
Rainier  Brewing  Co.  v.  Great  Northern  Pacific  S.  S. 

Co.              652 

Ray  Consolidated  Copper  Co.  v.  Veazey  400 
Rennsselaer  &  Saratoga  R.  R.  v.  Delaware  &  Hudson 

Co.,  Lnpleaded  with  Lrwin,  Collector  642 

Reynolds,  United  States  v.  ....  104 
Richard  et  al.,  Admrs.,  Parker,  Supt.  Five  Civilized 

Tribes,  v.              236 

Richardson  v.  Liberty  Oil  Co 648 

Riley,  a  minor,  Parker,  Supt.  Five  Civilized  Tribes,  v.  66 

Roberts,  Admr.,  v.  Tennessee  Coal,  Lron  &  R.  R.  Co.  659 

Robinson  v.  Chicago  City  Ry.       ....  635 

Rocha,  American  Car  &  Foundry  Co.  v.  663 
Roessler  &  Hasslacher  Chemical  Co.,  Standard  Silk 

Dyeing  Co.  v. 663 

Ross,  P.  Sanford,  Inc.,  Clmt.,  v.  United  States  269 

Rumely  v.  McCarthy,  United  States  Marshal  283 

Rust  V.  First  Natl.  Bank  of  Sweetwater  667 

Rust  Land  &  Lumber  Co.  v.  Jackson     ...  71 

Sage  el  al..  Executors,  v.  United  States           ...  33 

St.  Louis,  City  of,  American  Mfg.  Co.  v.        .  459 

Salter,  Williams,  Receiver,  v 653 

San  Antonio  &  Aransas  Pass  Ry.,  Bracht  v.  .  658 

Santa  Marina  Co.  v.  Canadian  Bank  of  Commerce    .  643 

Savannah  Timber  Co.,  Deer  Island  Lumber  Co.  v.      .  647 
Scandinavian  Belting  Co.,  Asbestos  &  Rubber  Works 

of  America  r.        .....         .  644 

Schleenbaker,  Erie  R.  R.  v.  666 


XX       TABLE  OF  CASES  REPORTED. 

PAGV 

Schlesinger,  Prosecuting  Attorney,  State  of  Ohio  ex 

rel.,  Columbus  Packing  Co.  v.  671 
Schlitz  Brewing  Co.  v.  Houston  Ice  &  Brewing  Co.    .  28 
Schreiber  v.  German  Evangelical  Protestant  Congre- 
gation of  the  Church  of  the  Holy  Ghost  677 

Schumann  v.  United  States 661 

Scow ''6-S,"  The 269 

Seaboard  Air  Line  Ry.  v.  Baltimore  Trust  Co.  673 

SeUg,  Stebbins  v. 669 

Shandy,  Ferris  et  aL,  Receivers,  v.          .         .         .  648 

Shapley  v,  Kline 664 

Showalter  v.  United  States 672 

Shuart,  Erie  R.  R.  t;. 465 

Silver  King  Coalition  Mines  Co.  v.  Conkling  Mining 

y^0»                    .......  DOO 

Simpson  v.  Grand  International  Brotherhood  of  Loco- 
motive Engineers          .....  644 
Sing,  Jung  Back,  v.  White,  Commr.  of  Immigration  .  674 

Sfac-S,  The  Scow 269 

Slimmer,  Lipman  t;.     .....         .  641 

Smith  V.  Grand  International  Brotherhood  of  Loco- 
motive Engineers           .....  645 

Smith,  Jackson,  Receiver,  v.          ....  655 

Smith,  Philadelphia,  Baltimore  &  Washington  R.  R. 

i;.                  .......  101 

Smith  Co.  V.  Cement  Tile  Machinery  Co.  669 

Snow  V.  Snow              ......  641 

Sommerville,  Chesapeake  &  Potomac  Tel.  Co.  v.  661 
South  Dakota,  State  of,  Carey  v.                             .118 
South  Dakota,  State  of,  ex  rel.  Payne,  Attorney  Gen- 
eral, Dakota  Central  Tel.  Co.  v.      .         .         .  163 

South  Dakota  Central  Ry.  v.  Continental  &  Commer- 
cial Trust  &  Savings  Bank     ....  642 

Southern  Pacific  Co.  v.  Berkshire,  Admr.  638 

Southern  Pacific  Co.  v.  Bogert  et  al. ,  Executors  483 

Southern  Pacific  Co.,  Crenshaw  Bros.  &  Saffold  t;.     .  669 
Southern  Pacific  Co.  v.  D'Utassy                             .639 


TABLE  OP  CASES  REPORTED.  xxi 

PAcn 

Southern  Pacific  Co.)  Neidlein,  Admx.,  v.  662 

Standard  Fashion  Co.  v.  Magrane-Honston  Co.  658 
Standard  Silk  Dyeing  Co.  v.  Roessler  &  Hasslacher 

Chemical  Co 663 

Stark  et  al.,  Trustees^  Stark  Bros.  Nurseries  &  Or- 
chards Co.  V. 657 

Stark  Bros.  Nurseries  &  Orchards  Co.  v.  Stark  et  al., 

Trustees 657 

Stebbins  v.  Selig 669 

St^er  V.  Orth 663 

Stennick,  Trustee,  v.  Jones 664 

Stilson  c;.  United  States 583 

Stratheam  S.  S.  Co.  v.  Dillon       ....  638 

Sugawa  &  Co.,  Low  i;.          .....  676 

Sukys  V.  United  States 583 

Superior  &  Pittsburg  Copper  Co.  v.  Tomich,  some- 
times known  as  Thomas  ....  400 
Sweeting,  American  Knife  Co.  v.  ...  596 
Symington  Co.,  Miner  v.  .  .  ,  383 
Symington  Co.  v.  National  Malleable  Castings  Co.  .  383 
Szary,  Erie  R.  R.  v 636 

Tawas  Co.,  Coleman  &  Co.  v.       ,         .         .         ,  668 

Tayabas  Land  Co.,  Assignee,  v.  Manila  R.  R.  .  22 

Templeton  i;.  United  States           ....  273 

Tennessee  Coal,  Iron  &  R.  R.  Co.,  Roberts,  Admr.,  v.  659 

Texas  &  Pacific  Ry.  v.  Leatherwood  478 

Theden  v.  Union  Pacific  R.  R.  .  677 
Thomas,  Tomich,  sometimes  known  as,  Superior  & 

Pittsburg  Copper  Co.  v 400 

Thompson,  Master,  v.  Lucas         ....  639 

Thorn  et  al.,  Partners,  Browne  v 645 

Todd  et  al.,  Receivers,  v.  Lippincott  et  al..  Receivers  672 
Toledo  &  Ohio  Central  Ry.  t;.  Public  Utilities  Comm. 

of  Ohio        .......  670 

Tomich,  sometimes  known  as  Thomas,  Superior  & 

Pittsbm*g  Copper  Co.  ......  400 


TABLE  OP  CASES  REPORTED. 


Trudo,  Eeown  v. 
Turner  v.  Turner 


Union  Pacific  R.  R.,  Theden  v. 
United  States,  Ex  parte 


United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 
United  States 


,  Copartna^,  v. 


Abrams  v. 
Apgar  V. 
V.  Babcock 
Balcom  v. 
Belvin  v. 
Berkman  v. 
Blair  v. 
Boone  t^. 
Brothers  v. 
Brown  t;. 
Caldwell  et  al 
Cartas  v. 
Chass  V. 
Chesapeake  &  Delaware  Canal 
Coldwell  V,  . 
Coleman,  Admx.,  v. 
V.  Colgate  &  Co. 
Dodge  V. 
V.  Ferger 
Friedman  v.  . 
Frothingham  v. 
ex  rel.  Weiner  t;.  Gordon 
Gulf,  Colorado  &  Santa  Fe  Ry 
Hardy  v.  .  .  . 
V.  Hayden 
Heynacher  v. 
V.  Heyward  et  dl.,  Admrs. 
Hosier  v.  .  .  . 
Eirchner  v.  , 
Lamar  v.        .         .         . 


Co.  t;. 


199, 


V. 


United  States  ex  rel.  Alaska  Smokeless  Coal  Co.  v. 
Lane,  Secy,  of  the  Interior     .... 


PAGE 

664 
662 

677 
246 
616 
642 
328 
669 
673 
114 
273 
646 

88 
637 

14 
545 
665 
123 
661 

30 
300 
660 
207 
671 
675 
678 
643 
659 
328 
674 
633 
674 
678 
673 

54'> 


TABLE  OF  CASES  REPORTED.  zziii 

PAOB 

United  States,  Lajrton,  alias  Leighton,  v.  635 

United  States,  Lehigh  Coal  &  Nav.  C!o.  v.  556 

United  States,  Phillips  v 273 

United  States,  Pierce  v. 670 

United  States,  Portsmouth  Harbor  Land  &  Hotel 

\jO»  V»               .......  1 

United  States,  P.  Sanf ord  Ross,  Inc.,  Clmt.,  v.  269 

United  States  v.  Reynolds 104 

United  States,  Sage  et  al.,  Executors,  v.          .         .  33 

United  States,  Schumann  v.          ....  661 

United  States,  Showalter  i;.           ....  672 

United  States,  Stilson  t; 583 

United  States,  Sukys  t; 583 

United  States,  Templeton  v.         ....  273 

United  States,  Vedm  t; 663 

United  States,  Vitelli  &  Son  t; 355 

United  States,  White  v. 633 

United  States,  Workin  v.      .  .659 

United  States  Fidelity  &  Guaranty  Co.  v.  State  of 

Oklahoma  111 

Vandenbur^,  Concrete  Steel  Co.  v.       .         .         .  664 

Van  de  Zande,  Chicago  &  Northwestern  Ry.  v.  661 

Vaughn,  Clark  Knitting  Co.  v 596 

Veazey,  Ray  Consolidated  Copper  Co.  v.  400 

Vedin  v.  United  States 663 

Virginia,  Commonwealth  of,  ex  reL  Westinghouse 

Elec.  &  Mfg.  Co.,  National  Surety  Co.  v.  665 

Virginian  Ry.,  Barrett  v 473 

Virginian  Ry.  v.  Halstead    .....  660 

Vitelli  &  Son  v.  United  States       ....  355 

Vreeland,  WiUiams,  Receiver,  v.   .  295 

Wait,  Ashley  v. 652 

Wanamaker,  John,  New  York,  Meccano,  Ltd.,  v.    .  647 

Washington  Board  of  Medical  Examiners,  Jordan  v.  677 

Washington  Post  Co.  v.  Chaloner  290 


xny  TABLE  OP  CASES  REPORTED. 

PAoe 

Weiner,  United  States  ex  rel.,  v.  Gordon  678 

Weissengoff  v.  Davis,  Admr.         ....  674 

Wellington,  Individually,  etc.,  Hamlin  et  aL,  Exec- 
utors, »•.......  672 

Western  Casualty  &  Guaranty  Ins.  Co.  t;.  Capitol 

State  Bank  of  Oklahoma  City        ...  648 
Western  Union  Tel.  Co.,  Louisville  &  Nashville  R. 

Rm    Vm                                 .......  363 

West  Helena  Consolidated  Co.,  McCray  v.     .  644 
Westinghouse  Elec.  &  Mfg.  Co.,  Commonwealth  of 

Virginia  ex  rel..  National  Siu^ty  Co.  v.    .  665 

White,  Commr.  of  Immigration,  v.  Chin  Fong  656 

White,  Commr.  of  Immigration,  Jung  Back  Sing  v.    .  674 

White  t;.  United  States 633 

White  &  Co.,  Ball  Engineering  Co.  t;.    .  .46 

White  Oak  Fuel  Co.  v.  Carter  elal.,  Copartners  673 

Wiethaupt,  Miller  v 633 

Wilbur  V.  State  of  Oregon    .....  678 

Williams,  Receiver,  v.  Salter         ....  653 

Williams,  Receiver,  i;.  Vreeland     ....  295 

Woerheide,  Barber  Asphalt  Paving  Co.  i;.  679 
Woodbury,  Galveston,  Harrisbmrg  &  San  Antonio 

Ry.  V.          .......  637 

Workin  v.  United  States       .....  659 

Worth  Bros.  Co.  i;.  Lederer,  Collector  of  Internal 

Revenue      .......  656 

Wright,  Comptroller  General,  Central  of  Georgia 

Ry.  v»           .......  ol<7 

Wysong  &  Miles  Co.  v.  Bank  of  North  America  666 
Wysong  &  Miles  Co.  t;.  Planters  Natl.  Bank  of  Rich- 
mond          .......  665 

Ziegler,  Ex  parte 6?4 


TABLE  OF  CASES 

CITED  IN  OPINIONS. 


PAOB 

Aaron  v.  United  States,  204 

Fed.  Rep.  943  62 

Adair  v.  United  States,  208 

U.  S.  161  451,  452 

Adams  Express  Co.  v,  Cron- 

inger,  226  U.  S.  491  87 

Aerheart  v.  St.  Louis,  I.  Mt. 

A  So.  Ry.,  99  Fed.  Rep.  907  81 
Alaska  Smokeless  Coal  Co. 

V.  Lane,  46  App.  D.  C.  443  549 
Albright  V.  Teas,  106  U.  S.  613  504 
Allen  V,  St.  Louis,  I.  Mt.  & 

So.  Ry^230  U.  S.  553  610 

Almy  V,  California,  24  How. 

169  204 

Alsop  V.  Riker,  155  U.  S.  448  328 
American  Fire  Ins.  Co.  v. 

King  Lumber  Co.,  74  Fla. 

130  3 

American  Mfg.   Co.   v,  St. 

Louis,  270  Mo.  40;  198  S. 

W.  Rep.  1183  459,  461 

American    Natl.    Bank    v. 

Miller,  185  Fed.  Rep.  338; 

229  U.  S.  517  298 

Anderson  v.  Messenger,  158 

Fed.  Rep.  250  298 

Andrews  v.  United  States,  52 

Ct.  Clms.  373  330 

Anjer  Head,  The,  46  Fed. 

Rep.  664  272 

Arizona  Copper  Co.  v.  Bur- 

daga,   177  Pac.  Rep.  29 

420,  43a  431,  448 
Arizona  Employers'   Liabil- 
ity Cases,  250  U.  S.  400 

601-4S03 
Arkansas  v.  Mississippi,  250 

U.  S.  39  72 

Arkansas  v,  Tennessee,  246 

U.  8.  168;  247  U.  S.  461 

41,  43-46,  73 


PAOB 

Armour    Packing     Co.     v. 

United  States,  209  U.  S. 

56  563,  564 

Arnold's  Admr.  v.  Calhoun, 

177   Ky.   518  209 

Amson  v.  Murphy,  109  U.  S. 

238  331 

Atchison.  T.  &  S.  F.  Ry.  if. 

Harold,  241  U.  S.  371  204 
Atchison,  T.  &  S.  F.  Ry.  v. 

Robinson,  233  U.  S.  173  87 
Atlantic  Coast  Line  R.  R.  v. 

Georgia,  234  U.  S.  280  570 
Atlantic  Coast  Line  R.  R.  v. 

Goldsboro,  232  U.  S.  548  244 
Atlantic  &  Pacific  Tel.  Co.  v. 

Philadelphia,  190  U.  S.  160  99 
Atocha.  Ex  parte,  17  Wall.  439  331 
Babcock  v.  United  States,  53 

Ct.  Clms.  629  328 

Bacon  v.  Hooker,  177  Mass. 

335  381 

Baker  v.  Baker,  Eccles  &  Co., 

242  U.  S.  394  543 

Baker  v.  Schofield,  243  U.  S. 

114  488 

Ball  V.  Halsell,  161  U.  S.  72  220 
Ball  V,  Wm.  Hunt  &  Sons 

[1912],  A.  C.  496  433,  602 

Ball  Eng.  Co.  v.  White  &  Co., 

212  Fed.  Rep.  1009;  241 

Fed.  Rep.  989  47,  51 

Ballew  V.  United  States,  160 

U.  S.  187  318 

Ballinger  v.  Frost,  216  U.  S. 

240  108 

Baltimore  v.  Baltimore  Trust 

Co.,  166  U.  S.  673  244 

Bait.  &  Ohio  R.  R.  v.  Leach, 

249  U.  S.  217  467 

Bank  of  Oxford  v.  Love,  111 

Miss.  699  604 

(xxv) 


XXVI 


TABLE  OF  CASES  CITED. 


PACE 

Bank   of  United  States   v. 

Planters'  Bank,  9  Wheat. 

904  126 

Bajxles  v.  Hawarden  Bank, 

178  U.  S.  624  228 

Barnes  v.  Keys,  36  Okla.  6        71 
Bamet  v.  National  Bank,  98 

U.  S.  555  331 

Barney  v.  Baltimore,  6  Wall. 

280  316 

Barney  v.  Dolph,  97  U.  S.  652  109 
Bamsdall  9.  Waltemeyer,  142 

Fed.  Rep.  415  491 

Barrett  v.  Virginian  Ry.,  244 

Fed.  Rep.  397  473,  474 

Bastrop  State  Bank  v.  Levy, 

106  La.  586  129 

Beaumont  v.  Prieto,  249  U.  S. 

554  14 

Beers  v.  Glynn,  211  U.  S.  477  541 
Belknap  v.  Schild,  161  U.  S. 

10  152 

Benedict  t^.  City  of  New  York 

235  Fed.  Rep.  258;  247 

Fed.  Rep.  758  322,  325 

Bensinger  Cash  Register  Co. 

V.  National  Cash  Roister 

Co.,  42  Fed.  Rep.  81    312,  316 
Beuttell  9.  Magone,  157  U.  S. 

154  297, 298 

Bigby  V.  United  States,  188 

U.  S.  400  57 

Black  V.  O'Hara's  Admr.,  175 

Ky.  623  215,  218 

Blackstone  v.  Miller,  188  U. 

S.  189  381,  382,  538,  543 

Blair,  Ex  parie,  253  Fed.  Rep. 

800  274,  278 

Blakley  v.  Marshall,  174  Pa. 

St.  425  71 

Board  of  Education  v.  Ill- 
inois, 203  U.  S.  553  541 
Bogart  V.  Southern  Pac.  Co., 

228  U.  S.  137  489 

Bogert  V,  Southern  Pac.  Co., 

211  Fed.  Rep.  776;  215  id. 

218;226id.500;244i(i.  61 

485,  487 
Bohall  V.  Dilla,  114  U.  S.  47  393 
Bombay,  The,  46  Fed.  Rep. 

665  272 

Boogher  v.   Lisuranoe   Co., 

103  U.  S.  90  318 


PAQB 

Boston    Store   v.   American 

Graphophone     Co.,     246 

U  S  8  307 

Bowditch  V,  Boston,  101 U.  S. 

16  476 

Bowe  r.  Scott,  233  U.  S.  658  651 
Brazee  v.  Michigan,  241  U.  S. 

340  121 

Braxton    County    Court    v. 

West  Virginia,  208  U.  S. 

192  399 

Briggs  V.  Spaulding,  141 U.  S. 

132  511,  513 

Briggs  9.  United  Shoe  Mach. 

Co.,  239  U.  S.  48  504 

Bristol  V.  Washington  County 

177  U.  S.  133  382 

British    Ore    Concentration 

S3mdicate  v.  Minerals  Sep- 
aration, 25  R.  P.  C.  741    338 
Brolan  9.  United  States,  236 

U.  S.  216  118 

Brothers  v,  Lidgerwood  Mfg. 

Co.,  223  Fed.  Rep.  359        89 
Brothers  v.  United  States,  52 

Ct.  Chns.  462  88,  89 

Brown  v.  Fletcher,  235  U.  S. 

589  233.  234 

Brown  v.  Hitchcock,  173  U.  o. 

473  392 

Brown  9.  Pontiac,  O.  &  N.  R. 

R.,  133  Mich.  371  470 

Brown  9.  Walker,  161  U.  S. 

591  281 

Bryan  9.  Forsyth,  19  How. 

334  129 

Buel  9.  Chicago,  Mil.  &  St. 

P.  Ry.,  1  Wiscon.  R.  R. 

Conmi.  324  614 

Butte  &  Superior  Min.  Co.  9. 

Minerals  Separation,  250 

Fed.  Rep.  241  337 

Caldwell  9.  United  States,  53 

Ct.  Chns.  33  15 

California  9.  San  Pablo  & 

Tulare  R.  R.,  149  U.  S.  308 

652,  654 
Camp  9.  Gress,  244  Fed.  Rep. 

121: 245  U.S.  655        309,  311 
Campbell  9.  California,  200 

U.  S.  87  541,  542 

Carey  9.  H.  &  T.  C.  Ry.,  150 

U.S.  170;  161  U.S.  115        489 


TABLE  OP  CASES  CITED. 


XXVll 


PAGB 

Car^  IF.  H.  A  T.  C.  Ry.,  45 
Fed.  Rep.  438;  52  id.  671; 
9  C.  C.  A.  687  489 

Carr  «.  Edwards,  84  N.  J.  L. 
667  535 

Caratairs  t.  Cochran^  193  U. 
S.  10  382 

Cartas  v.  United  States,  48 
a.  Clms.  161  545 

Catholic  Bishop  v.  Gibbon, 
158  U.  S.  155  240 

Central  of  Georgia  Ry.  v, 
Wright,  248  U.  S.  525        523 

Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139 
U.  S.  39  477 

Central  Vermont  Ry.  v. 
White,  238  U.  S.  507  124 

Chaloner  9.  Washington  Post 
Co.,  36  App.  D.  C.  231        293 

Chapin  ».  Fye,  179  U.  S.  127    651 

Charleston  &  W.  Carolina  Ry. 
«.  Vamville  Furniture  Co., 
237  U.  S.  597  569 

Chateaugay  Ore  Co.,  Peti- 
tioner, 128  U.  S.  544         318 

Ches.  &  Del.  Canal  Co.  v. 
United  States,  223  Fed. 
Rep.  926;  240  Fed.  Rep. 
903  123,  126 

Ches.  &  Ohio  Coal  Co.  v. 
Fire  Creek  Coal  Co.,  119 
Fed.  Rep.  942  316 

Ches.  &  Ohio  Ry.  9.  Conley, 
230  U.  S.  513  610 

Ches.  &  Ohio  Ry.  v,  Mc- 
Laughlin, 242  U.  S.  142    467 

Chicago  V.  Dempcy,  250  U.  S. 
651  652 

Chicago  ft  Alton  R.  R.  v.  Mo- 
Whirt,  243  U.  S.  422  335 

Chicago  &  Alton  R.  R.  v, 
Tranbaiger,  238  U.  S.  67 

244,  335,  336 

Chicago,  Burl,  ft  Q.  R.  R.  v. 
Chicago,  166  U.  S.  226        335 

Chicago,  Burl,  ft  Q.  R.  R.  v. 
Nebraska,  170  U.  S.  57        336 

Chicago,  Mil.  ft  St.  P.  Ry.  v. 
Metalstaff,  101  Fed.  Rep. 
769  478 

Chicago,  Mil.  ft  St.  P.  Ry.  v. 
Minneapolis,  232  U.  S.  430  244 


PAGB 

Chicago,  Mil.  ft  St.  P.  Ry.  v. 

Roes,  112  U.  S.  377  422 

Chicago  ft  N.  W.  Ry.  v.  Ohle, 

117  U.  S.  123  619 

Chicago,  R.  I.  ft  Pao.  Ry.  v. 

Aricansas,  219  U.  S.  453    570 
Chicago,  R.  I.  ft  Pac.  Ry.  v. 

Zemecke,  183  U.  S.  582    432 
Ciassna  v.  Tennessee,  242  U. 

S.  195;  246  U.  S.  289    73,  76 
Citizens'  Savgs.  ft  Loan  Assn. 

V.  Topeka,  20  Wall.  655    432 
daaasen  v.  United  States,  142 

U.  S.  140  619 

Clark  9.  TitusvOle,  184  U.  S. 

329  463 

Clark  Thread  Co.  t^.  Willi- 

mantic  Linen  Co.,  140  U. 

S.481  386 

Clarke  v.  Boorman's  Exrs., 

18  WaU.  493  327 

Clay  County  v.  Hackman, 

270  Mo.  658  633 

Clearwater  v,  Meredith,  21 

How.  489  317 

Cleveland.  C,  C.  ft  St.  L.  Ry. 

V.  Dettlebach,  239  U.  S. 

588  467,  471 

Coats  9.  Merrick  Thread  Co., 

149  U.  S.  562  30 

Cole  V.  Cunningham,  133  U. 

S.  107  161 

Coleman  v.   United   States, 

250  U.  S.  30  38 

Coleman  v.  United  States,  53 

Ct.  Chns.  628  31 

CoUett  V.  Adams,  249  U.  S. 

545  227 

Columbia,  The,  255  Fed.  Rep. 

515  272 

Columbia  Bank  ft  Trust  Co. 

V,  United  States  Fidelity 

Co.,  33  Okla.  535  113 

Comegys  v,  Vasse,  1  Pet.  193  331 
Conmiercial    Cable    Co.    v. 

Biirleson,  255  Fed.  Rep. 

99  360 

Commercial     Pub.     Co.    v. 

Smith,  149  Fed.  Rep.  704,  293 
Confiscation  Cases,  7  Wall. 

454  476 

Consaul  v,  Cummings,  222 

U.  S.  262  434 


XXVIU 


TABLE  OF  CASES  CITED. 


PAGE 

Consolidated  Arizona  Smelt- 
ing Co.  V.  Ujack,  15  Ariz. 

382  430,  447 

Consolidated   Turnpike   Co. 

V.  Norfolk  Ac.  Ry.,  228  U. 

S.  596  633 

Coppage  V,  Kansas,  236  U.  S. 

1  451    452 

Cornelius  9.  Kessel,  128  U.  s! 

456  109 

Coming  r.  Burden,  15  How. 

252  349 

Cosmos  Expl.  Co.  v.  Grav 

Eagle  Oil  Co.,  190  U.  S.  301  392 
Covington  v,  Kentucky,  173 

U.  S.  231  399 

Cox  V.  Stokes,  156  N.  Y.  491  490 
Cox  V.  Wood,  247  U.  S.  3        150 
Crew  Levick  Co.  r.  Pennsyl- 
vania, 245  U.  S.  292    463,  465 
Crews  V,  Burcham,  1  Black, 

352  60,  594 

Crocker  v,  Malley,  249  U.  S. 

223  37 

Crocker  v.  United  States,  240 

U.  S.  74  93 

Cudney  r.  Flannery,  1  L.  D. 

165  553 

Cumberland  Tel.  Co.  v.  Yazoo 

&  M.  V.  R.  R.,  90  Miss.  686  367 
Dakota   Cent.   Tel.    Co.    v. 

South  Dakota,  250  U.  S. 

163  190,  194,  199,  361 

Dale  Tile  Mfg.  Co.  v,  Hyatt, 

125  U.  S.  46  504 

Dana  v,  Dana,  250  U.  S.  220  651 
Dana  v.  Treasurer,  227  Mass. 

562  220,  221 

Darnell  v.  Edwards,  24^  U.  S. 

564  610 

Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518  398 
Debs,  In  re,  1.58  U.  S.  564        203 
Debs  V,  United  States,  249 

U.  S.  211  585,  619,  627 

Deering  v,  Winona  Harvester 

Works,  155  U.  S.  286        386 
De  Ganay  v,  Lederer,  239 

Fed.  Rep.  568  378 

De  Groot  v.  United  States, 

6  Wall.  419  331 

Delk  V,  St.  Louis  &  S.  F.  R. 

R.,  220  U.  S.  580  318 


PAOE 

Denver  v.  Denver  &  R.  G. 

R.  R.,  167  Pac.  Rep.  969 

241,  242 
Denver    c.    Denver    Union 

Water  Co.,  246  U.  S.  178    610 
Derick  V,  Taylor,  171  Mass. 

444  476 

Deseret  Salt  Co.  v.  Tarpey, 

142  U.  S.  241  391 

Detroit  &c.  Ry.  v.  Osbom, 

189  U.  S.  383  335 

Diamond  Coal  &  Coke  Co.  v. 

United  States,  233  U.  S. 

236  393 

District     of     Columbia     v. 

Barnes,  197  U.  S.  146  93 

District  of  Columbia  r.  Moul- 

ton,  182  U.  S.  576  476 

Doe  V.  Wilson,  23  How.  457    594 
Donnelly  v.  United  States, 

228  U.  S.  243  633 

Doscher    v.    United    States 

Pipe  Line  Co.,   185  Fed. 

Rep.  959  315 

Duncan  v.  Missouri,  152  U.  S. 

377  538 

Dunlap  r.  Black,  128  U.  S.  40  331 
Eakin  v.  Hawkins,  52  W.  Va. 

124  71 

Eastern  States  Lumber  Deal- 
ers' Assn.  V.  United  States, 

234  U.  S.  600        305,  307,  432 
East   Hartford   v.   Hartford 

Bridge  Co.,  10  How.  511    398 
East  Tennessee  &c.  Ry.  v. 

Atlanta  &c.  Ry.,  49  Fed. 

Rep.  608  315 

Eichel  V.  United  States  Fi- 

deUty  Co.,  239  U.  S.  629      652 
El  Paso  Sash  &  Door  Co.  v. 

Carraway,  245  U.  S.  643    651 
Embree  v,  Kansas  City  Road 

Dist.,  240  U.  S.  242  458 

Emperor,  The,  49  Fed.  Rep. 

751  272 

Empire  State  Cattle  Co.  v. 

Atchison,  T.  &  S.  F.  Ry., 

210  U.  S.  1  2^)8 

Englehard,  In  re,  231  U.  S. 

646  610 

Englewood     v.     Denver    & 

South  Platte  Ry.,  248  U.  S. 

204  391) 


TABLE  OF  CASES  CITED. 


PAOB 

Ennis  Water  Works  v.  Ennis, 

233  U.  S.  652  112 

Equitable  Life  Assurance  Soc. 

V.  Brown,  187  U.  S.  308  633 
Erickson  v.  Preuss,  223  N.  Y. 

365  433,  602 

Erie  R.  It  IF.  Welsh,  242  U.  S. 

303  102 

Ervin  v.  Oregon  Ry.  &  Nav. 

Co.,  20  Fed.  Rep.  577;  27 

t^.  625  488 

Evans  v.  United  States,  153 

U.  S.  608  619 

Excelsior  Phosphate  Co.  v. 

Brown,  74  Fed.  Rep.  321  312 
Excelsior  Wooden  Pipe  Co. 

V.  Pacific  Bridge  Co.,  185 

U.  S.  282  504 

Fair,  The,  v,  Kohler  Die  Co., 

228  U.  S.  22  504 

Fallbrook     Irrig.     Dtst.    v. 

Bradley,  164  U.  S.  112  458 
Fanners'  Loan  &  Trust  Co. 

V.  New  York  &  Northern 

Ry.,  150  N.  Y.  410  488 

Fanners'  &  Mechanics'  Bank 

V.  Dearing,  91  U.  S.  29       331 
Farwell  v.  Boston  &  Wor- 
cester R.  R.,  4  Mete.  49    422 
Ferry  &  Co.  «.  United  States, 

85  Fed.  Rep.  550  331 

Fidelity  Mutual  Life  Assn.  v. 

Mettler,  185  U.  S.  308  434 
FiUippwn    9.    Albion    Vein 

Slate  Co.,  242  Fed.  Rep. 

258  77,  80 

Fink  V.  Pittsburg,  C,  C.  & 

St.  L.  Ry.,  19  Oh.  C.  C. 

(n.  s.)  103  578,  580 

Finn  v.  Brown,  142  U.  S.  56    296 
First  Natl.  Bank  v.  Union 

Tnist  Co.,  244  U.  S.  416  203 
Fisher  ».  Rule,  248  U.  S.  314  393 
Fisher  v.  Heirs  of  Rule,  43  L. 

D.  217  554 

Flanders    v,    Coleman,    249 

Fed.  Rep.  757  223 

Francisco  v,  Chicago  ft  Alton 

R.  R.,  149  Fed.  Rep.  354  318 
Franklin  v.  Lynch,  233  U.  S. 

269  592,  593 

Frrach  V.  Barber  Asphalt  Co., 

181  U.  S.  324  457 


PAQB 

Frisbie  v.  United  States,  157 

U.  S.  160  220 

Frohweric  v.  United  States, 

249  U.  S.  204       585,  619,  627 
Fuller  V.  Yentzer,  94  U.  S. 

288  349 

Fuss,  Henry  W.,  5  L.  D.  167  554 
Gaines  «.  Relf,  12  How.  472  129 
Gast  Realty  Co.  v,  Schneider 

Gmnite  Co..  240  U.  S.  55    458 
Gauthier  v,   Morrison,   232 

U.  S.  452  392 

Gauzon  v.  Compania  Gen- 
eral, 245  U.  S.  86  27 
Geer  «.  Connecticut,  161 U.  S. 

519  120 

Geneva  Fum.  Co.  v.  Earpen, 

238  U.  S.  254  313 

George  v.  Tate,  102  U.  S.  564  233 
Georgia,  Fla.  &  Ala.  Ry.  v, 

BlishACllingCo.,241U.S. 

190  481 

German  Natl.  Bank  v,  Spec- 

kert,  181  U.  S.  405  652 

Germania  Iron  Co.  9.  United 

States,  165  U.  S.  379  390 

Germanic,  The,  196  U.  S.  589  432 
Gemsheim  v.  Central  Trust 

Co.,  61  Hun,  625  489 

Gemsheim  v.  Olcott,  7  N.  Y. 

S.  872  489 

Glenn  v.  Garth,  133  N.  Y.  18 

299,  300 
Glew  V.  Pittbsurgh  Rys.,  234 

Pa.  St.  238  83 

G.  L.  Garlic,  The,  45  Fed. 

Rep.  380  272 

Goddard  v.  Mailler,  80  Fed. 

Rep.  422  315 

Godden  v.  KimmeU,  99  U.  S. 

201  327 

Goldberg  v.  New  York  Cent. 

R.  R.,  164  App.  Div.  389; 

221  N.  Y.  539  85,  86 

Goodwin  v.  West,  Cro.  Car. 

522  279 

Gordon  v.  United  States,  7 

WaU.  188  331 

Gratiot  State  Bank  v.  John- 
son, 249  U.  S.  246  576 
Gratiot  Street  Warehouse  Co. 

V.  St.  Louis,  A.  &  T.  H.  R. 

R.,  221  HI.  418  470 


TABLE  OF  CASES  CITED. 


PAGB 

Grayson  «.  Lynch,  163  U.  S. 

468  124 

Great  Northern  Ry.  v,  O'Con- 
nor, 232  U.S.   608  87 
Greene  v.  Louis.  &  Inter- 
urban  R.  R.,  244  U.  S.  499 

159  264 
Griffis  V.  United  States,  52 

Ct.  Ckns.  1  332 

Gritts  V.  Fisher,  224  U.  S. 

640  594 

Groover,   Stubbs  &  Co.   v. 

Warfield  &  Wayne,  50  Ga. 

644  320 

Guerini  Stone  Co.  v»  Carlin 

Constr.  Co.,  248  U.  S.  334 

82  375 
Guinn  v.  United  States,  238 

U.  S.  347  121 

Guy  V.  Donald,  203  U.  S.  399  432 
Haas  9.  Henkel,  216  U.  S. 

462  288 

Hale  V.  Henkel,  201  U.  S.  43  282 
Hancock  v,  Muskogee,  168 

Pac.  Rep.  445  454,  455 

Harriman  v.  Interstate  Com. 

Comm.,  211  U.  S.  407        122 
Harris  v.  First  Natl.  Bank, 

216  U.  S.  382  228 

Harrison  v.  Clemens,  112  Va. 

371  477,  478 

Harty  v.  Victoria,  226  U.  S. 

12  27 

Hatch  V,  Reardon,  204  U.  S. 

152  542 

Havithbury  r.  Harvey,  Cro. 

Eliz.  130  279 

Hawkins  v.  Bleakly,  243  U.  S. 

210  419 

Hayden  v.  United  States,  54 

Ct.  Ckns.  1  328 

Ha3rward  v.  Eliot  Natl.  Bank, 

96  U.  S.  611  500 

Healy  v.  Sea  Gull  Specialty 

Co.,  237  U.  S.  479  504 

Hedges  v,  Hudson  River  R. 

R.,  49  N.  Y.  223  470 

Heman  v.  AUen,  156  Mo.  534  457 
Hendrick  v.  Maryland,  235 

U.  S.  610  429 

Hendricks  v.  United  States, 

223  U.  S.  178  282 

Henry  v.  Henkel,  235  U.  S.  219  289 


PAGE 

Henry    9.    Herrington,    193 

N.  Y.  218  491 

Hepner  v.  United  States,  213 

U.  S.  103  476 

Hijo  V,  United  States,   194 

U.  S.  315  57 

Hill  V,  Bugbee,  91 N.  J.  L.  454; 

92  id.  514  527,  531 

Holden  t^.  Hardy,  169  U.  S. 

366  450 

Holt  V.  United  States,  218 

U.  S.  245  129 

Home  Tel.  Co.  v.  Los  An- 
geles, 227  U.  S.  278  159 
Hoofnagle    v,    Anderson,    7 

Wheat.  212  393 

Houck  V.  Little  River  Drain- 
age Dist.,  239  U.  S.  254        458 
HuU  V.  Burr,  234  U.  S.  712 

634,  636,  651 
Humbird  v.  Avery,  195  U.  S. 

480  392 

Hunter  v,   Pittsburgh,   207 

U.  S.  161  398 

Hyde  v.  Minerals  Separation, 

214  Fed.  Rep.  100  338 

Hyde  t;.  Shine,  199  U.  S.  62    288 
Illinois  Cent.  R.  R.  v,  Beh- 

rens,  233  U.  S.  473  102 

Illinois  Cent.  R.  R.  v,  Hen- 
derson Elevator  Co.,  226 

U.  S.  441  481 

Indianapolis  &  St.  Louis  R. 

R.  V.  Horst,  93  U.  S.  291    476 
Inspiration   Consol.  Copper 

Co.  9.  Mendez,   19  Ariz. 

151       402,  418,  431,  447,  448 
Interior  Constr.  Co.  v.  Gib- 

ney,  160  U.  S.  217  313 

International  Paper  Co.  v, 

Massachusetts,  246  U.  S. 

U.  S.  135  540 

International  Postal  Supply 

Co.  r.  Bruce,  194  U.  S.  601  152 
Interstate  Cora.   Comm.  v. 

Union  Pac.  R.  R.,  222  U.  S. 

541  610 

Iowa  V.  Illinois,  147  U.  S.  1 

43-45,73 
Iowa  9.  Slimmer,  248  U.  S. 

115  382 

Iowa   R.    R.    Land   Co.    v, 

Blumer,  206  U.  S.  482       391 


TABLE  OF  CASES  CITED. 


PAGB 

bebiid  9.  Woods,  246  U.  S. 

323  222 

Jacobs  V.  Southern  Ry.,  241 

U.  S.  229  375 

James  v.  Hioks,  110  U.  S. 

272  39 

Jefferson  v.  Smith,  88  N.  Y. 

576  381 

Jeffrey  Mfg.  Co.  v.  Blagg, 

235  U.  8.  571  429 

Jennin09  v.  Smith,  232  Fed. 

Rep.  921  312 

Jewett  V.  Bradford  Trust  Co., 

45  Fed.  Rep.  801  316 

Johnson  v.  Tennessee,  214 

U.  S.  485  654 

Jones  9.  Meehan,  175  U.  S. 

1  594 

Jones  Natl.  Bank  v.  Yates, 

240  U.  S.  541  510 

Joseph  9.  Knox,  3  Campb. 

320  320 

J.  Rich  Steers,  The,  228  Fed. 

Rep.  319  272 

Kansas  City,  Fort  Scott  &c. 

Ry.  9.  Kansas,  240  U.  S. 

227  539,  544 

Kansas  City  So.  Ry.  v.  Carl, 

227  U.  S.  639  87 

Kansas    City    So.    Ry.    v. 

Guardian  Trust  Co.,  240 

U.  8.  166  493 

Kansas  City  So.  Ry.  9.  Kaw 

Valley  Drainage  Dist.,  233 

U.  S.  75  246 

Keasbey  &  Mattison  Co.,  In 

re,  160  U.  S.  221  312 

Keeney  v.  New  Yoric,  222  U. 

S.  525  541,  542 

Kenny  v.  Miles,  162  Pac.  Rep. 

775  58,  59 

Kenny  Co.  v.  Atlanta  &  West 

Point  R.  R.,  122  Ga.  365  470 
Keyser  v.  Hits,  133  U.  S.  138  299 
K^rstone     Bridge     Co.     v. 

Phoenix  Iron  Co.,  95  U.  S. 

274  347 

KinseU  9.  Chicago,  MU.  ft  St. 

P.  Ry.,  31  1^0,  365  130 
Kirby  «.  Lake  Shore  ft  Mich. 

So.  R.  R.,  120  U.  S.  130  327 
Klamath  Allotments,  38  L.  D. 

559  109 


PAQB 

Knight  V.  Illinois  Cent.  R.  R., 
180  Fed.  Rep.  368  478 

Knijj^ts  Templars'  Indem- 
nity Co.  V.  Jarman,  187 
U.  S.  197  122 

Knoxville  v.  Knoxville  Water 
Co.,  212  U.  S.  1         262,  266 

Ladew  v.  Tennessee  Copper 
Co.,  218  U.  S.  357  313 

Lake  Shore  ft  Mich.  So.  Ry. 
V.  Clough,  182  Ind.  178; 
242  U.  S.  375  158 

Lamar  v.  United  States,  240 
U.  S.  60  118 

Lancaster  v.  Collins,  115  U.  S 
222  619 

Lane  v.  Hoglund,  244  U.  S.174  555 

La  Tourette  v.  McMaster, 
248  U.  S.  465  539 

Lawrence  v.  Southern  Pac. 
Co.,  165  Fed.  Rep.  241; 
177  id.  547;  180  id.  822        489 

L^^  Tender  Cases,  12  Wall. 
457  149 

Lengel  v,  American  Smelting 
Co.,  110  Fed.  Rep.  19  312 

LeRoy  v.  Tatham,  14  How. 
156  349 

Leterman  v.  Charlottesville 
Lumber  Co.,  110  Va.  769    320 

Levindale  Lead  Co.  v,  Cole- 
man, 241  U.  S.  432  63 

Lincoln  v.  Lincoln  Gas  Co., 
100  Neb.  182  266 

Lincoln  v.  Power,  151  U.  S. 
436  476 

Lincoln  Gas  Co.  v.  Lincoln, 
182  Fed.  Rep.  926;  223 
U.  S.  349    259;  260,  262,  263 

ling  Su  Fan  v.  United  States, 
218  U.  S.  302  27 

Looney  v.  Crane  Co.  245  U. 
S.  178  466,  540 

Louisiana  v.  McAdoo,  234 
U.  S.  627  152 

Louisiana  v.  Mississippi,  202 
U.  S.  1  45 

Louis,  ft  Nash.  R.  R.  v.  Gar- 
ret, 231  U.  S.  298    121,  610 

Louis,  ft  Nash.  R.  R.  v,  Max- 
weU,  237  U.  S.  94        481,  582 

Louis,  ft  Nash.  R.  R.  v,  Par- 
ker, 242  U.  S.  13  133 


TABLE  OF  CASES  CITED. 


PAGB 

Louia.  ft  Nash.  R.  R.  v.  West- 
em  Union  Tel.  Co.,  207 
Fed.  Rep.  1;  233  Fed.  Rep. 
82  364,  365,  367,  368 

Louis.  &  Nash.  R.  R.  v.  West- 
em  Union  Tel.  Co.,  252 
Fed.  Rep.  29  368 

Louisville  Trust  Co.  v.  Enott, 
191  U.  S.  225  163 

Ludcenbach   v.    McCahan 
Sugar  Refg.  Co.,  248  U.  S. 
139  204 

Lumber  Underwriters  v.  Rife, 
237  U.  S.  605  13 

Lutcher  &  Moore  Lumber  Co. 
V,  Knight,  217  U.  S.  257    318 

McCain  v.  Des  Moines,  174 
U.  S.  168  634 

McCoach  V.  Pratt,  236  U.  S. 
562  31,  36 

McComas  v.  Northern  Pac. 
Ry.,  82  Oreg.  639  388 

McCormick  v.  King,  241  Fed. 
Rep.  737  505 

McCulloch  V.  Maryland,  4 
Wheat.  316  206 

McDermott  v.  Severe,  202 
U.  S.  600  375 

McDonald,  Roy,  36  L.  D.  205  554 

McGowan  v.  Parish,  237  U.  S. 
285  217 

McLean  v.  United  States, 
226  U.  S.  374  331 

MacArdell  v.  Olcott,  62  App. 
Div.  127;  104  id.  263;  189 
N.  Y.  368  489,  490 

Mackay  Tel.  Co.  v.  Little 
Rock,  131  Ark.  306         95,  98 

Macleod  v.  New  England 
Tel.  Co.,  232  Mass.  465    195 

Macon  Grocery  Co.  v.  At- 
lantic Coast  line  R.  R., 
215  U.  S.  501  311 

Magoun  v.  Illinois  Trust  & 
Savgs. Bank,  170 U.S. 283    540 

Manhattan  Life  Ins.  Co.  «. 
Cohen   234  U.  S.  123        633 

Manila  K.  R.  9.  Velasquez, 
32  Phil.  Rep.  286  23 

Manson  v.  Williams,  213  U. 
S.  453  576 

Manufacturing  Co.  v.  St. 
Louis,  238  Mo.  267  461 


PAGB 

Marcy  v.  Board  of  Commrs., 

45  Okla.  1  239 

Martinr.  Webb,  110U.S.7    512 
Matteson  v.  Dent,  176  U.  S. 

521  296 

Maxwell  v.  Edwards,  90  N. 

J.  L.  707  527,  531 

Mead  v,  Chesbrough  Bldg. 

Co.,  151  Fed.  Rep.  998        298 
Medbury  v.  United  States, 

173  U.  S.  492  331 

Meeker  v,  Lehigh  Valley  R. 

R.,  236  U.  S.  412  371 

Menier     r.     Hooper's    Tel. 

Works,  L.  R.  9  Ch.  App. 

350  488 

Meyer  v.   National   Biscuit 

Co.,  168  Fed.  Rep.  906       478 
Miami  Copper  Co.  v.  Min- 
erals Separation,  244  Fed. 

Rep.  752  338 

Michigan  Land  &  Lumber 

Co.  V.  Rust,  168  U.  S.  589    392 
Middleton  v.  Texas  Power  & 

Light  Co.,  249  U.  S.  152 

419,  429 
Miles  Medical  Co.  v.  Park  & 

Sons  Co.,  220  U.  S.  373 

306,  307 
Miller  v.  Strahl,  239  U.  S.  426  432 
Milligan,  ^x  parfe,  4  WaU.  2  149 
Milne  v,  Ellsworth,  3  L.  D. 

213  553 

Minerr.Mariott,2LD.709   553 
Miner  v.  Symington  Co.,  229 

Fed.  Rep.  730  384,  385 

Minerals  Separation  i^.  Brit- 
ish    Ore     Concentration 

Syndicate,  27  R.  P.  C.  33    338 
Minerals  Separation  v.  Hyde, 

242  U.  S.  261       338,  343, 

344,  350,  351,  352 
Minerals  Separation  v.  Hyde, 

207  Fed.  Rep.  956  338 

Minerals  Separation  v.  Miami 

Copper  Co.,  237  Fed.  Rep. 

609  338 

Minnesota  v.  Hitchcock,  185 

U.  S.  373  37,  152 

Minnesota  Rate  Cases,  230 

U.  S.  352  610,  614 

Missouri  V.  Chicago,  Burl.  & 

Q.  R.  R.,  241  U.  S.  533       610 


TABLE  OP  CASES  CITED. 


XXXUl 


PAGB 

Missouri.  Eans.  A  Tex.  Ry. 

«.  Buck  (L.  D.  unreported)  553 
Missouri,  Kans.  &  Tex.  Ry. 

V.  Haber,  169  U.  S.  613        122 
Missouri,  Kans.  &  Tex.  Ry.  v. 

Harriman,  227  U.  S.  657  87, 481 
Missouri,  Kans.  &  Tex.  Ry. 

V.  Schnoutz,  245  U.  S.  641  481 
Missouri,  Kans.  &  Tex.  Ry. 

V.  Sealy,  248  U.  S.  363       204 
Missouri,  Kans.  &  Tex.  Ry. 

«.Waid,244U.S.383  480,  483 
Missouri  Pac.  Ry.  v.  Omaha, 

235  U.  S.  121  244 

Missouri  Pac.  Ry.  t^.  Tucker, 

230  U.  S.  340  610 

Missouri    Rate   Cases,    230 

U.  S.  474  610 

Missouri  Valley  Land  Co.  v. 

Wiese,  206  IT.  S.  234  391 

Mobile  &  Ohio  R.  R.  v.  Postal 

Tel.-Cable  Co.,  76  Miss.  731  366 
Moleskey  v.  South  Fork  Coal 

Co.,  247  Pa.  St.  434  83 

Monson    «.    Simonson,   231 

U.  S.  341  595 

Motion  Picture  Co.  v.  Uni- 
versal Film  Co.,  243  U.  S. 

502  348 

Mountain    Timber    Co.    v, 

Washington,  243  U.  S.  219 

419, 425, 432, 437, 452, 463,  601 
Mullen  V.  Gardner,  57  Okla. 

186  590,  591 

Mullen  V.  Pickens,  56  Okla. 

65  590,  591 

Mullen  V.  United  States,  224 

U.  S.  448  64,  593,  595 

Mudcogee  v.  Rambo,  40  Okla. 

672  ,     457 

Mutual  Life  Ins.  Co.  v.  Hil- 

ton-Green,  241  U.  S.  613       12 
Myles    Salt    Co.    v.   Iberia 

Drainage  Dist.,  239  U.  S. 

478  458 

Nash  V.  United  States,  229 

U.  S.  373  432 

NashviUe,  C.  A  St.  L.  Ry.  v. 

Alabama,  128  U.  S.  96        570 
National  Malleable  Castings 

Co.  V.  Sjrmington  Co.,  230 

Fed.  Rep.  821;  234  id.  343 

384,385 


PAQB 

Nelson  v.  United  States,  201 

U.  S.  92  282 

Ness  9.  Fisher,  223  U.  S.  683    555 
Newcomber  v.  United  States, 

51  Ct.  Chns.  408  330 

New   England   Awl   Co.   v. 

Marlborough  Awl  Co.,  168 

Mass.  154  29 

New  Jersey  Steel  Co.  r.  Chor- 

mann,  105  Fed.  Rep.  532    315 
New  Orleans  r.  New  Orleans 

Water  Works  Co.,  142  U. 

S.  79  398 

New  Orleans  v,  Stempel,  175 

U.  S.  309  382 

New  Orleans  v,  Warner,  175 

U.  S.  120  327 

New    Orleans    Gas    Co.    v. 

Drainage  Comm.,  197  U.  S. 

453  245,  336 

New  York  Cent.  R.  R.  v, 

Carr,  238  U.  S.  260  133 

New  York  Cent.  R.  R.  v. 

United  States,  212  U.  S. 

500  564 

New  York  Cent.  R.  R.  v. 

United   States,    166  Fed. 

Rep.  267  289 

New  York  Cent.  R.  R.  v. 

White,  243  U.  S.  188    133, 

335, 419, 422-424, 426, 428, 
432,  434,  437,  452,  600,  601 
New  York  Cent.  R.  R.  v. 

Winfield,  244  U.  S.  147        569 
New  York  Life  Ins.  Co.  v. 

Head,  234  U.  S.  149  11 

New  York  &  New  England 

R.  R.  V,  Bristol,  151  U.  S. 

556  244,  335 

New  York,  N.  H.  &  H.  R.  R. 

V,  New  York,  165  U.  S.  628  570 
New  York,  N.  H.  &.  H.  R.  R. 

V,  York  &  Whitn^  Co., 

215  Mass.  36  583 

Noble,  Bertram  C,  43  L.  D. 

75  554 

Norfolk  &  Western  Ry.  v. 

Earnest,  229  U.  S.  114        375 
Norfolk  &  Western  Ry.  v. 

West  Virginia,  236  U.  S. 

605  610 

North  Dakota  v.   Murphy, 

17  N.  Dak.  48  81 


XXXIV 


TABLE  OF  CASES  CITED. 


PAGB 

Northern  Pac.  Ry.  v.  Boyd, 

228  U.  S.  482  493 

Northern  Pac.  Ry.  v.  Duluth 

208  U.  S.  583  244,  336 

Northern  Pac.  R.  R.  v,  Her- 
bert, 116  U.  S.  642  422 
Northern    Pac.    R.    R.    v. 

Musser-Sauntry   Co.,  168 

U.  S.  604  390 

Northern  Pac.  Ry.  v.  North 

Dakota,  236  U.  S.  585        610 
Northern  Pac.  Ry.  v.  North 

Dakota,   250   U.    S.    135 

179,  183,  187 
Northern  Pac.  R.  R.  r.  San- 
ders, 166  U.  S.  620  390 
Northern  Pac.  Ry.  v.  Solum^ 

247  U.  S.  477  222 

Norton    v.    Whiteside,    239 

U.  S.  144  634,  636,  651 

Nudd  V.  Burrows,  91  U.  S. 

426  475 

Nutt  V.  Knut,  200  U.  S.  12 

216,  217 
Oakes  v.  United  States,  174 

U.  S.  778  129 

Oakley  v,  Bleckwenn,  13  N. 

Y.  S.  487;  126  N.  Y.  310    324 
Odell  V.  Famsworth  Co.,  257 

Fed.  Rep.  101  501 

Oliver  v.  Bates,  36  L.  D.  423  554 
Oliver  r.  Thomas,  5  L.D.  289  554 
Orchard   v.   Alexander,    157 

U.  S.  372  109 

Ore    Concentration    Co.    v. 

Sulphide  Corp.,  31  R.  P. 

C.  206;  id.  216  338 

Oregon  R.  R.  &  Nav.  Co.  r. 

Campbell,  230  U.  S.  525    610 
Orient  Ins.  Co.  v.  Daggs,  172 

U.  S.  557  10 

Oscanyan  v.  Arms  Co.,  103 

U.  S.  261  476,  477 

Owings  V.  Hull,  9  Pet.  607  299 
Parish    v.    MacVeagh,    214 

U.  S.  124  331 

Park  &  Sons  Co.  v,  Bruen, 

133  Fed.  Rep.  806  315 

Parker  v.   Riley,   243   Fed. 

Rep.  42  66,  67 

Parks  V.  Ross,  11  How.  362  477 
Parks  V.  Southern  Ry.,  143 

F<Bd.  RBp.  276  477 


PAGB 

Parsons  v.  District  of  Co- 
lumbia, 170  U.  S.  45  458 

Patterson  v,  Pittsburg  &  C. 
R.  R.,  76  Pa.  St.  389  83 

Paul ».  Viiifinia,  8  Wall.  168    537 

Paulsen  v.   Portland,    149 
U.  S.  30  457 

Pawhuska  v.  Pawhuska  Oil 
Co.,  250  U.  S.  394       651,  652 

Pawhuska  v.  Pawhuska  Oil 
Co.,  166  Pac.  Rep.  1058 

394,  396 

Peabody  v.  United  States, 
231  U.  S.  530  2 

Pearsall  v.  Smith,  149  U.  S. 
231  327 

Peck  V.  Tribune  Co.,  214 
U.  S.  185  293 

Pecos  &  N.  Tex.  Ry.  v,  Rosen- 
bloom,  240  U.  S.  439  133 

Pedersen  v.  Del.,  Lack  &  W. 
R.  R.,  229  U.  S.  146     103, 

132,  133 

Pell  V  McCabe,  254  Rep.  Fed. 
356;  256  id.  512  574 

Pennoyer  r.  McConnaughy, 
140  U.  S.  1  159 

Pennsylvania  Hospital  v. 
Philadelphia,  245  U.  S.  20    633 

Pennsylvania  R.  R.  v,  Ewing, 
241  Pa.  St.  581  568 

Pennsylvania  R.  R.  v.  Jacoby 
&  Co.,  242  U.  S.  89    371, 

372,  374 

Pennsylvania  R.  R.  v.  Miller, 
132  U.  S.  75  335 

Pennsylvania  R.  R.  v.  Minds, 
244  Fed.  Rep.  53         369,  370 

Pennsylvania  R.  R.  v.  Public 
Service  Comm.,  67  Pa. 
Super.  Ct.  Rep.  675  567 

Pennsylvania  R.  R.  v.  Titus, 
216  N.  Y.  17  582 

Pensacola  Tel.  Co.  v.  West- 
em  Union  Tel.  Co.,  96 
U.  S.  1  367 

People  ex  rd.  Oakley  v. 
Bleckwenn,  13  N.  Y.  S. 
487;  126  N.  Y.  310  324 

People  ex  rd.  Ryan  v.  Bleck- 
wenn, 8  N.  Y.  S.  638  324 

People  ex  rd.  Jefferson  v. 
Smith,  88  N.  Y.  576  381 


TABLE  OP  CASES  CITED. 


XXXV 


PAGE 

Peny  9.  Davis,  18  Okla.  427    456 
Petri  V,  Creelman  Lumber 

Co.,  199  U.  S.  487  315 

Phik.,  B.  &  W.  R.  R.  v.  Smith, 

132  Md.  345  101,  102 

Phila.  &  Read.  C.  &  I.  Co. 

V.  Gilbert,  246  U.  8.  162    222 
Philippi  IF.  Philippe,  115  U.  S. 

151  327 

PhiUipe  &  Colby  Constr.  Co. 

9.  Seymour,  91  U.  S.  646    124 
Pickett  V.  Legerwood,  7  Pet. 

144  635 

Plant    Investment    Co.    v. 

Jacksonville  &c.  Ry.,  152 

U.  S.  71  233 

Pleasants  v.  Fant,  22  Wall. 

116  476 

Plymouth  Coal  Co.  «.  Penn- 
sylvania. 232  U.S.  531  429,430 
Portsmoutn  Ac.  Co.  v.  United 

States,  53  Ct.  Ckns.  210        1 
Poet  V.  Supervisors,  105  U.  S. 

667  129 

Postal    Tel.-Cable    Co.    v. 

Richmond,  249  U.  S.  252    99 
Pratt  V.  Paris  Gas  Light  Co., 

168  U.  S.  255  503 

Prentis    v,    Atlantic    Coast 

Line,  211  U.  S.  210        159-161 
Presser  v.  Illinois,  116  U.  S. 

252  122 

IHiget  Sound  ft  W.  H.  Ry.  v. 

Northern    Pac.    Ry.,    94 

Wash.  10;  97  id.  701  332 

Pullman  Co.  v.  Kansas,  216 

U.  S.  56  543 

Rakes  v.  United  States,  212 

U.  S.  55  118 

Randall  v.  Bait.  &  Ohio  R.  R., 

109  U.  S.  478  476 

Rawitzer  v.  Wyatt,  40  Fed. 

Rep.  609  312 

Reagan  v.  Fanners'  Loan  & 

Trust  Co.,  154  U.  S.  362    159 
Reagan  v.  Mercantile  Trust 

Co.,  154  U.  S.  413  150 

Beid  9.  Southern  Ry.,  149  N. 

Car.  423  470 

Bevett  9.  Clise,  207  Fed.  Rep. 

673  312 

BeynoMs  v.  United  States, 

252  Fed.  Rep.  65         104,  108 


PAQB 

Richaid  v.  Parker,  245  Fed. 

Rep.  330  235,  236 

Richardson  v.  Boston,   19 

How.  263  477 

Richardson   v.    McChesney, 

218  U.  S.  487  652,  654 

Riley  v.  Kelsey,   218  Fed. 

Rep.  391  67 

Riverside  Oil  Co.  v,  Hitch- 
cock, 190  U.  S.  316  355 
Rough  Rider  &c.  Clidms,  42 

L.  D.  584  554 

Rowland  v.  St.  Louis  &  San 

Francisco  R.  R.,  244  U.  S. 

106  610 

Rumely  v.   McCarthy,  256 

Fed.  Rep.  565  284 

Ryan  v,  Bleckwenn,  8  N.  Y. 

S.  638  324 

Sage  V,  United  States,  53  Ct. 

Chns.  628  33 

St.  Clair  v.  United  States, 

154  U.  S.  134  318 

St.  Louis  V.  United  Rys.,  210 

U.  S.  266  463 

St.  Louis  V.  Western  Union 

Tel.  Co.,  148  U.  S.  92         99 
St.  Louis,  I.  Mt.  &  So.  Bj. 

V.    Starbird,    243    U.  S. 

592  467 

St.  Louis,  I.  Mt.  &  So.  Ry.  v. 

Taylor,  210  U.  S.  281         432 
St.  Louis,  I.  Mt.  &  So.  Ry.  v. 

Vickers.  122  U.  S.  360       476 
St.  Louis  a  San  Francisco  Ry. 

V.  Mathews,  165  U.  S.  1       432 
St.  Louis,  S.  W.  Ry.  r.  Ark- 
ansas, 235  U.  S.  350    430, 

463,  543 
San  Diego  Land  &  Town  Co. 

V.  Jasper,  189  U.  S.  439        612 
San  Diego  Land  &  Town  Co. 

t^.  National  City,  174  U.  S. 

739  612 

San   Joaquin   Irrig.   Co.   v. 

Stanislaus  County,  233  U. 

S.  454  610 

Santos  «.   Roman   Catholic 

Church,  212  U.  S.  463  27 

Savage  v.  Jones,  225  U.  S. 

501  122 

Schenck   v.   United   States, 

249  U.  S.  47         585,  619,  627 


XXXVl 


TABLE  OP  CASES  CITED. 


PAOB 

Schlits  Biewing  Co.  v,  Hous- 
ton loe  Co.,  241  Fed.  Rep. 

817  28,  29 

Schuchardt  v.  Aliens,  1  Wall. 

359  477 

Schultz   9.    Highland    Gold 

Mines  Co.,  158  Fed.  Rep. 

337  312 

Schwartzbeig      v.      United 

States,  241  Fed.  Rep.  348    586 
Scottish  Union  &  Natl.  Ins. 

Co.  V.  Rowland,  196  U.  S. 

611  382 

Seaboard   Air  Line  Ry.   v. 

Horton,   233   U.   S.  492; 

239  U.  S.  595  421 

Second  Employers'  Liability 

Cases,  223  U.  S.  1  419 

Selective  Draft  Law  Cases, 

245  U.  S.  366  149 

Sena  v.  American  Turquoise 

Co.,  220  U.  S.  497  298 

Separation    of    Operating 

Expenses,  30  L  C.  C.  676    614 
Shanks  v.  Del.,  Lack.  &  W. 

R.  R.,  239  U.  S.  556  133 

Shaw  9.  Quincy  Mining  Co., 

145  U.  S.  444  312 

Shields  v.  Barrow,  17  How. 

130  314 

Shiver  v.  United  States,  159 

U.  S.  491  20 

Shoecraft  v.  Bloxham,    124 

U.  S.  730  233 

Shulthis  9.   McDougal,  225 

U.  S.  561  636,  651 

Shumate  v.  Heman,  181  U.  S. 

402  457 

Siletz  Indian  Lands,  42  L.  D. 

244  554 

Silz  V.  Hesterbeig,  211  U.  S. 

31  120 

Sinmions  9.  Wagner,  101  U. 

S.  260  109 

Simon  v.  Southern  Ry.,  236 

U.  S.  115  160,  162 

Six-S,  The,  247  Fed.  Rep.  348  270 
Sizemore  9.  Brady,  235  U.  S. 

441  594 

Skelton  9.  DiU,  235  U.  S.  206 

64,  593 
Slaughter-House    Cases,    16 

Wall.  36  538 


PAOB 

Sligh  9.  Kirkwood,  237  U.  S. 

52  246 

Slocum  9.   New  York  Life 

Ins.  Co.,  228  U.  S.  364       477 
Smelting  Co.  9.  Kemp,  104 

U.  S.  636  393 

Smith  9.  Alabama,  124  U.  S. 

465  570 

Smith  9.  Atchison,  T.  &  S.  F. 

Ry.,  64  Fed.  Rep.  1  316 

Smith  9.  Lyon,   133   U.  S. 

315  312,  316 

South  Covington  Ry.  v.  Cov- 
ington, 235  U.  S.  537        246 
Sou&em  Pac.  Co.  9.  Bogert, 

245  U.  S.  668  487 

Southern  Pac.  Co.  9.  Camp- 
bell, 230  U.  S.  537  610 
Southern  Ry.  9.  Prescott,  210 

U.  S.  632  87,  467 

Southern    Ry.    9.    Puckett, 

244  U.  S.  571  133 

Southern    Ry.    9.    Railroad 

Comm.  of  Indiana,  236  U. 

S.  439  569 

Southwestern  R.  R.  9.  Georgia, 

92  U.  S.  676  524 

Southwestern  R.  R.  9.  Wright, 

116  U.  S.  231  525 

Sparks  9.  Pierce,  115  U.  S. 

408  393 

Sparrow  v.  Bement  &  Sons, 

142  Mich.  441  488 

Spencer  v,  Duplan  Silk  Co., 

191  U.  S.  526  635 

Spencer    9.    Merchant,    125 

U.  S.  345  457 

Spies  9.  IlUnois,  123  U.  S. 

131  651 

Stadelman    9.    Miner,    246 

U.  S.  544  222 

Standard  Oil  Co.  9.  Hawkins, 

74  Fed.  Rep.  395  491 

Standard  Oil  Co.  9.  United 

States,  221  U.  S.  1  307 

Starr  v.  Long  Jim,  227  U.  S. 

613  595 

State  9.  Carey,  39  S.  Dak. 

524  119,  120 

State  9.  Dakota  Cent.  Tel. 

Co.,  171  N.  W.  Rep.  277    164 
State  ex  rd.  Clay  County  9. 

Hackman,  270  Mo.  658        633 


TABLE  OF  CASES  CITED. 


•• 


PAOB 

State    V.    MoOormiek,    57 

EaiiB.440  129 

State  9.  Muncie  Palp  Co., 

119  Tenn.  47  45 

State  9.  Northern  Fbo.  Ry., 

172  N.  W.  Rep.  324  136 

State  V.  Northern  Pac.  Ry., 

49  Wash.  78  334 

State  Board  of  AsBesaors  «. 

Comptoir  National  d'Ee- 

oompte,  191  U.  S.  388       382 
State  Tax  on  Foreign  Held 

Bonds,  15  WaU.  300  381 

Steamboat  Magnolia  v.  Mar- 
shall, 39  Miss.  109  44 
Steams  v.  Wood,  236  U.  S. 

75  652  654 

Stellwagen  v.  Clum,  245  U.  s! 

605  227 

Stewart  v.  Eahn,  11  WaU. 

493  149 

Stewart  v,  Tennant,  52  W. 

Va.  559  71 

Stewart  v.  Wyoming  Ranche 

Co.,  128  U.  S.  383  81 

Stone  V.  United  States,  164 

IT.  S.  380  93 

Stone  V.  United  States,  167 

U.  S.  178  20 

Strathairly,  The,  124  U.  S. 

558  271 

Strawforidge  v.  Curtiss,  3  Cr. 

267  312 

Sullivan  v.  Portland  ft  Ken- 
nebec R.  R.,  94  U.  S.  806    328 
Superior  &  I^ttsbuig  Copper 

Co.  9.  Tomich,   19  Ariz. 

182  402,  418,  448 

Svor  V.  Morris,  227  U.  S. 

524  393 

Sweeney  v.  Carter  Oil  Co., 

199  U.  S.  252  311 

Sweeting  v,  American  Knife 

Co.,  226  N.  Y.  199    596, 

600,  602 
Swift  &  Co.  9.  United  States, 

196  U.  S.  376  628 

Talley  9.  Burgess,  246  U.  S. 

104  64,  65 

Tappan  9.  Merchants'  Natl. 

Bank,  19  Wall.  490  382 

Taylor  9.  Bemiss,  110  U.  S. 

42  218 


PAGB 

Tempel  9.  United  States,  348 

U.  S.  121  56 

Texas  &  Pao.  Ry.  9.  Mugg, 

202  U.  S.  242  481,  582 

Thames  &  Mersey  Ins.  Co. 

9.  United  States,  237  U.  S. 

19  204 

I  Thomas  9.  Iowa,  209  U.  S. 

258  651 

Tioe  9.  Hurley,  145  Fed.  Rep. 

391  312,  316 

Toltec  Ranch  Co.  9.  Cook, 

191  U.  S.  532  391 

Troxell  9.  Del.,  Lack.  &  W. 

R.  R.,  227  U.  S.  434  619 

Truax  9.  Raich,  239  U.  S.  33 

451,  452 
Turk  9.  Illinois  Cent.  R.  R., 

218  Fed.  Rep.  315  312 

United    States    9.    Abatoir 

Place,  106  U.  S.  160  635 

United  States  9.  American 

Tobacco  Co.,  221  U.  S. 

106  307 

United  States  9.  American- 
Asiatic  S.  S.  Co.,  242  U.  S. 

537  363 

United  States  9.  Beatty,  232 

U.S.  463  652 

United  States  ex  reH.  Dunlap 

9.  Black,  128  U.  S.  40       331 
United    States    9.    Buffalo 

Pitts  Co.,  193  Fed.  Rep. 

905;  234  U.  S.  228  55 

United  States  9.  Carter,  231 

U.  S.  492  302 

United  States  9.  Celestine, 

215  U.  S.  278  633 

United  States  9.  Chase,  245 

U.  S.  89  60 

United  States  9.  Colgate  ft 

Co.,  253  Fed.   Rep.   522 

301,  302 
United  States  9.  Cook,   19 

Wall.  591  20 

United  States  9.  Denver  & 

R.  G.  Ry.,  150  U.  S.  1  20 

United  States  9.  Denver  ft 

R.  G.  Ry.,  190  Fed.  Rep. 

825  21 

United  States  9.  Ferger,  256 

Fed.  Rep.  388;  250  U.  S. 

199  199,  207 


XXX  vm 


TABLE  OF  CASES  CITED. 


PAcao 
(Jnited   States  v.   Frerichs, 

124  U.  S.  315  38 

United  States  v.  Gradwell, 

243  U.  S.  476  277,  279 

United  States  v.  Hamburg- 
American  Co.,  239  U.  S. 

466  363,  652,  654 

United   States   v.   Harmon, 

147  U.  S.  268  331 

United  States  v.  Hvoslef ,  237 

U.  S.  1  39 

United  States  v,  Illinois  Surety 

Co.,  226  Fed.  Rep.  653       318 
United  States  9.  Jones,  109 

U.  S.  513  365 

United  States  9.  Jones,  236 

U.  S.  106  31,  36 

United   States   v.   Kagama, 

118  U.  S.  375  633 

United  States  v.  King,  7  How. 

833  318 

United  States  v.  Eirkpatrick, 

9  Wheat.  720  125 

United  States  v.  KraU,  174 

U.  S.  385  652 

United  States  ex  rel,  Alaska 

Smokeless    Coal    Co.    v. 

Lane,  46  App.  D.  C.  443    549 
United  States  v.   Laughlin, 

249  U.  S.  440  331 

United  States  v.  Lombaido, 

241  U.  S.  73  289 

United  States  v.  Lynah,  188 

U.  S.  445  57 

United  States  v.  McCullagh, 

221  Fed.  Rep.  288  121 

United  States  v.  MiUer,  223 

U.  S.  599  302 

United  States  v.  Nashville, 

Chattanooga  &  St.  L.  Ry., 

118  U.  S.  120  125 

United  States  v.  Nice,  241 

U.  S.  591  634 

United  States  v,  Oregon  & 

Cal.  R.  R.,  164  U.  S.  526    20 
United  States  v.  Phelps,  17 

Blatchf.  312  358 

United  States  v.  The  Sadie, 

41  Fed.  Rep.  396  272 

United    States  «.  Sandoval, 

231  U.  S.  28  634 

United  States  v.  Shock,  187 

Fed.  Rep.  870  239 


PAGE 

United  States  v.  Smith,  94 

U.  S.  214  93 

United  States  v.  Stilaon,  254 

Fed.  Rep.  120  584 

United  States  v.  Teschmaker, 

22  How.  392  129 

United  States  9.  Thompson, 

98  U.  S.  486  126 

United  States  v.  Trans-Mis- 
souri   Freight  Assn.,   166 

U.  S.  290  307 

United  States  t.  U.  S.  Fidel- 
ity Co.,  236  U.  S.  512    82,  375 
United    States    v.    Various 

Tugs  &  Scows,  225  Fed. 

Rep.  505  272 

United  States  v.  Vitelli  &  Son, 

5  Cust.  App.  Rep.  151         356 
United  States  p.  Whited  & 

Wheless,  246  U.  S.  552        125 
United  States  Fidelity  Co. 

V.  State,  168  Pac.  Rep.  234 

111,  112 
United   States  Tel.   Co.   v. 

Gildersleve,  29  Md.  232     320 
United  States  Tobacco  Co. 

V.  McOreenery,  144  Fed. 

Rep.  531  29 

UtaJi  Power  &  Light  Co.  v. 

United  States,  243  U.  S. 

389  125 

Vanderbilt  v.  Eidman,   196 

U.  S.  480  32 

Vicksbuig   9.    Henson,    231 

U.  S.  259  325 

Vinegar  Bend  Lumber  Co. 

t^.  Oak  Grove  R.  R.,  89 

Miss.  84  365 

Vitelli  &  Son  v.  United  States, 

7  Cust.  App.  Rep.  243  355,  357 
Wagner   v.    Baltimore,    239 

U.  S.  207  457,  458 

Ward  9.  Maryland,  12  Wall. 

418  537 

Ward  9.  Sage,  185  Fed.  Rep. 

7  36 

Washington  v.  Oregon,  211 

U.  S.  127;  214  U.  S.  205        45 
Washington     Post     Co     v, 

Chaloner,  47  App.  D.  C. 

66  290,  293 

Watts  9.  Forsyth,  5  L.  D. 

624  554 


TABLE  OF  CASES  CITED. 


PACOB 

Weaver,  James  B.,  35  L.  D. 

553  554 

Wells  V.  Roper,  246  U.  S. 

335  152 

West  V.  mtohoock,  205  U.  S. 

80  240 

Western  Natl.  Bank  v.  Ann- 
strong,  152  U.  S.  346  299 
Western  Passenger  Fares,  37 

I.  C.  C.  1  614 

Western  Union  Tel.  Co.  v. 

Ann   Arbor    R.    R.,    178 

U.  S.  239  634 

Western  Union  Tel.  Co.  if. 

Foster,  247  U.  S.  105  544 

Western  Union  Tel.  Co.  v. 

Kansas,  216  U.  S.  1  543 

Western  Union  Tel.  Co.  v. 

Louis.  &  Nash.  R.  R.,  201 

Fed.  Rep.  946  365 

Western  Union  Tel.  Co.  9. 

Louis.  A  Nash.  R.  R.,  107 

Miss.  626  364,  365 

Western  Union  Tel.  Co.  v. 

New  Hope,  187  U.  S.  419  99 
Western  Union  Tel.  Co.  v. 

Pennsylvania  R.  R.,  195 

U.  S.  540  367 

Western  Union  Tel.  Co.  v. 

Richmond,  224  U.  S.  160  99, 367 
Wheeler  v.  New  York,  233 

U.  S.  434  382 

White  V.  Dunbar,  1 19  U.  S.  47  347 
White  &  Co.  9.  Ball  Eng.  Co., 

223  Fed.  Rep.  618  51 

Whitney  v.  Taylor,  158  U.  S. 

85  390 

Wilder   Mfg.    Co.   v.   Com 

Products  Refg.   Co.,  236 

U.  S.  165  331 

WiUcox  V.  Consolidated  Gas 

Co.,  212  U.  S.  19  262 

William  W.  Bierce,  Ltd.,  t^. 

Hutchins,  205  U.  8.  340    491 


PA<ai 
Williams  «.  dark,  204  P^. 
St.  416  83 

Williams  v,  Loew,  12  L.  D. 

297  554 

Williams  v.  United  States, 

138  U.  S.  514  393 

Williams   v.   Vreeland,    244 

Fed.  Rep.  346  295,  296 

Wilson  V.  Sanford,  10  How. 

99  504 

Wilson    9.    United    States, 

221  U.  S.  361  281 

Wilson  V.  Youst,  43  W.  Va. 

826  71 

Wisconsin   Cent.   R.   R.   v. 

Price  County,  133  U.  S. 

496  392 

Wisconsin   Cent.   R.   R.   v. 

United  States,  164  U.  S. 

190  20 

Witimell  V.  Ruecking  Constr. 

Co.,  249  U.  S.  63  457,  458 
Wood  9.  Vandalia  R.  R.,  231 

U.  S.  1  610 

Woodward  v.  De  Graffenried, 

238  U.  S.  284  593 

Worcester   v,   Worcester 

Street  Ry.,  196  U.  S.  539  399 
Wright  V,  Central  of  Georgia 

Ry.,  236  U.  S.  674  521 

Wright  V.  Central  of  Geoigia 

Ry.,  146  Ga.  406  519 

Wyman  v.  Halstead,  109  U.  S. 

654  543 

Yates  V.  Jones  Natl.  Bank, 

206  U.  S.  158  510 

Yates  V.  Whyel  Coke  Co., 

221  Fed.  Rep.  603  81 

Yazoo  &  M.  V.  R.   R.  v. 

MuUins,  249  U.  S.  531  317 
Yick  Wo  V.  Hopkins,  118  U. 

S.356  100 

Young,  Ex  parte,  209  U.  S. 

123  159 


TABLE  OF  STATUTES 


CITED  IN  OPINIONS. 


(A.)  Statutes  of 

PAGB 

1789,  Sept.  2,  c.  12, 1  Stat.  65, 

§2 128 

1789,  Sept.  24,  c.  20,  1  Stat. 

73  (see  Judiciary  Act) 
1793,  March  2,  c.  22, 1  Stat. 

333 161,  280 

§6 161 

§6 280 

1798,  July  14,  c.  73,  1  Stat. 

596  (Sedition  Act) 630 

1817,  March  1,  c.  23,  3  Stat. 

348 42 

1836,  June  15,  c.  100,  5  Stat. 

50 41 

1839,  Feb.  28,  c.  36,  5  Stat. 

321,  §1 313 

1850,  Sept.  28,  c.  84,  9  Stat. 

519 389 

1853,  Feb.  26,  c.  80, 10  Stat. 

161 217,  280 

§3 280 

1860,  March  12,  c.  5, 12  Stat. 

3  389 

1864,  June  3,  c.  i66,  i3  Stat. 

99  (see  National  Bank  Act) 
1864,  July  2,  c.  217,  13  Stat. 

365 389 

1866,  July  24,  c.  230, 14  Stat. 

221 97,  367 

1872,  June  1,  c.  255, 17  Stat. 

197,  §6 475 

1874,  June  22,  c.  391, 18  Stat. 

186,  §21 357 

1874,  June  22,  c.  395, 18  Stat. 
193 332 

1875,  March  3,  c.  152, 18  Stat. 
482 18 

1883,  Jan.  9,  c.  15, 22  Stat.  401  332 
1885,  March  3,  c.  335,  23 
Stat.  350 329 


THE  United  States. 


PAGE 

1887,  Feb.  4,  c.  104,  24  Stat. 
379  (see  Interstate  Com- 
merce Acts) 
1887,  Feb.  8,  c.  119,  24  Stat. 

388 106 

§5 107 

1887,  March  3,  c.  359, 24  Stat. 

505  (Tucker  Act)    51,213 
§14 213 

1887,  March  3,  c.  373,  24 
Stat.  552,  §1 311 

1888,  June  29,  c.  496, 25  Stat. 

209 270 

§1 270 

§§2,4 271 

1888,  Aug.  13,  c.  866, 25  Stat. 
433,  §1 311 

1888,  Aug.  13,  c.  868, 25  Stat. 
437.  332 

1889,  March  2,'  c!  '422,*  25 
Stat.  1013 110 

1890,  July  2,  c.  647,  26  Stat. 
209  (Sherman  Act) 302 

1890,  Sept.  30,  c.  1126,  26 
Stat.  504 128 

1891,  March  3,  c.  517,  26 
Stat.  826  (see  Judiciary  Act) 

1891,  March  3,  c.  543,  26 
Stat.  989 106 

1891,  March  3,  c.  561,  26 
Stat.  1095,  §8 21 

1893,  March  2,  c.  196, 27  Stat. 
531  (see  Safety  Appliance 
Act) 

1894,  July  31,  c.  174, 28  Stat. 
162,  §15 128 

1894,  Aug.  18,  c.  299, 28  Stat. 

360,  §3 270 

1894,  Aug.  27,  c.  349, 28  Stat. 

609,§48 464 

(Xli) 


xlii 


TABLE  OP  STATUTES  CITED. 


PAGE 

1805,  March  2,  c.  188,  28 
Stat.  876 110 

1898,  June  13,  c.  448, 30  Stat. 
448,  §29 31,  36 

1898,  July  1,  c.  541,  30 
Stat.  544  (see  Bankruptcy 
Act) 

1900,  June  6,  c.  796,  31  Stat. 
g5g 551 

1901,  March  Y,"  c.  676,  *3i 
Stat.  861 67,  236 

1902,  June  27,  c.  1160, 32  Stat. 
406,  §3 31,  36 

1902,  June  30,  c.  1323,  32 
Stat.  500 67,  236 

1902,  July  1,  c.  1362, 32  Stat. 

641 108,  590 

§11 591 

12 110,  591 

13 110 

15 592 

16 110,  592 

22 592 

23 108 

1902,  July  1,  c.  1375, 32  Stat. 
716,  §§13,  15 110 

1903,  Feb.  5,  c.  487,  32  Stat. 
797  (see  Bankruptcy  Act) 

1903,  Feb.  19,  c.  708, 32  Stat. 
847  (Elkins  Act) 562 

1903,  March  2,  c.  976, 32  Stat. 
943  (see  Safety  Appliance 
Act) 

1904,  April  21,  c.  1402,  33 
Stat.  189 593 

1904,  April  28,  c.  1772,  33 

Stat.  525 550 

§§1,2 551 

1906,  April  26,  c.  1876,  34 

Stat.  137 68,  595 

§19 595 

1906,  June  28,  c.  3572,  34 

Stat.  539 60 

§§1,2(4) 61 

§|2(7),6,7 62 

§8 63 

1906,  June  29,  c.  3591,  34 
Stat.  584  (see  Inter- 
state Commerce  Acts) 

§7 204 

1907,  March  2,  c.  2564,  34 
Stat.  1246  (see  Criminal 
Appeals  Act) 


PilGX 

1907,  March  2,  Proclamation, 

34  Stat.  3303 19 

1908,  April  22,  c.  149,  35 
Stat.  65  (see  Employers' 
Liability  Act) 

1908,  May  27,  c.  199, 35  Stat. 

312 67,  237,  595 

i§l,2 68,  237 

5 68 

9 67,  238 

1908,  May  28,  c.  211, 35  Stat. 
424 550 

1908,  May  28,  c.  212, 35  Stat. 
426,  §8 270 

1909,  Jan.  26,  Joint  Resolu- 
tion, 35  Stat.  1161 43 

1909,  Feb.  27,  Joint  Resolu- 
tion, 35  Stat.  1167 61 

1909,  March  4,  c.  321,  35 
Stat.  1088  (see  Criminal 
Code) 

1910,  April  5,  c.  143,  36  Stat. 
291  (see  Employers'  Liar 
bility  Act) 

1910,  June  18,  c.  309, 36  Stat. 
539  (see  Interstate  Com- 
merce Acts) 

1910,  June  25,  c.  392, 36  Stat. 
g22 276 

1910,  June  25^  c.  412^  36  Stat. 
838  (see  Bankruptcy  Act) 

1910,  June  25,  c.  423, 36  Stat. 
851 89 

1911,  March  3,  c.  231,  36 
Stat.  1087  (see  Judicial 
Code) 

1911,  Aug.  19,  c.  33,  37  Stat. 

25 278 

1912,  April  18,  c.  83,  37  Stat. 

86,  §6 60 

1912,  July  27,  c.  256, 37  Stat. 

240 31,  36 

§1 36 

§2 32,  38 

1912,  Aug.  23,  c.  349, 37  Stat. 
360 278 

1913,  March  4,  c.  145,  37 
Stat.  828 119 

1913,  Oct.  1,  Proclamation, 
38  Stat.  1960 120 

1913,  Oct.  3,  c.  16,  38  Stat. 
166  (§  II,  Income  Tax  Act), 
par.  A,  subdiv.  1 378 


TABLE  OF  STATUTES  CITED. 


zliii 


PAGE 

1914,  Aug.  31,  Proclamation, 
38  Stat.  2024 120 

1914,  Oct.  1,  ProclamatioD, 

38  Stat.  2032 120 

1915,  March  4,  c.  140,  38 
Stat.  962 213 

1915,  March  4,  c.  176,  38 
Stat.  1196,  §1 473,  480 

1916,  Aug.  29,  c.  415, 39  Stat. 
538,§41 200 

1916,  Aug.  29,  c.  418, 39  Stat. 
645 142 

1916,  Sept.  6,  c.  448, 39  Stat. 
726.  .73, 112, 222, 480, 
591,  634,  650,  653,  654 

§2 650,  653,  654 

§6 76,  653 

§7 591,  650 

1916,  Sept.  7,  c.  451,  39  Stat. 

728 249 

§§5,7 250 

§9 249 

§11 251 

1917,  Feb.  5,  Frodamation, 

39  Stat.  1814 251 

1917,  April  6,  Joint  Resolu- 
tion, 40  Stat.  1 143 

1917,  May  18,  c.  15,  40 
Stat.  76  (Selective  Service 
Act) 584 

1917,  June  15,  c.  29,  40  Stat. 
182 252 

1917,  June  15,  c.  30,  40  Stat. 
217   (Espionage  Act) 

584,  617,  626 

§3 584,  617,  626 

§4 584 

1917,  Oct.  6,  c.  106,  40  Stat. 

411 284 

2 288 

|§3,7a 287 

1917,  Dec.  7,  Joint  Resolution, 

40  Stat.  429 143 

1917,  Dec.  26,  Proclamation, 

40  Stat.  1733 143 

1918,  March  21,  c.  25, 40  Stat. 

451 144 

Kl-8 145 

§§10,15 146 

1918,  March  28,  c.  28, 40  Stat. 
459 ...  330 


PAOI 

1918,  May  16,  c.  76, 40  Stat. 
553  (Equonage  Act) .  .617,  626 

1918,  July  3,  c.  128,  40  Stat. 
755,  §4 121 

1918,  July  9,  c.  143,  40  Stat. 
845,  c.  VI 330 

1918,  July  15,  c.  152, 40  Stat. 
900 253 

1918,  July  16,  Joint  Resolu- 
tion, 40  Stat.  904.... 181, 

190,  194,  361 

1918,  July  18,  c.  157, 40  Stat. 
913 253 

1918,  July  22,  Proclamation, 
40  Stat.  1807. ...  182,  190,  194 

1918,  Oct.  29,  c.  197, 40  Stat. 
1017 185 

1918,  Nov.  2,  Proclamation, 

40  Stat.  1872 361 

1919,  Feb.  26,  c.  48,  40  Stat. 
1181 318 

(^Constitution.  See  Index  at 
end  of  volume. 


Revised  Statutes. 

§257 

§441 

463 

649 

700 

701 

721 

740 

771 

823 

828 

848 

855 


128 

240 

240 

298 

298 

318 

82 

315 

37 

217 

116 

281 

281 

i§  861-865 280 


876. 
§877, 
§879. 
§881, 

882. 


280 
280 
281 
281 
128 

914 317,  475 

989 37 

1069 39 

1624 547 

f§  2347-2352 551 

2348 551 

2448 60 


xliv 


TABLE  OF  STATUTES  CITED. 


PAGB 

Revised  Statutes  {oonX) 

3226 37 

3251 464 

3253 464 

3477 89,  215 

3482 331 

3689(17) 37 

4252 271 

4253 271 

4255 271 

4266 271 

4270 271 

4888 346 

4917 354 

4922 354 

5145 515 

5151 296 

5200 506 

5263 97,  367 

Bankruptcy  Act 227 

23 228 

60b 224 

67e 224 

70e 224 

Criminal  Appeab  Act 301 

Criminal  Code. 

§125 276 

Employers'  Liability  Act  101, 

131,  474 

(B.)  Statutes  of  the 

Arizona. 

Constitution,  Art.  XVIII, 

§§4-7 417,  441 

§8 418,  441 

1912,  Laws,  c.  14...  418, 

444,  602 

§§2,4 446 

§§6,14 447 

1912,  Laws,  c.  89 .  418, 442, 602 

§§1,2 443 

i§3,4 444 

^&^ 445 

§§9-11 446 

Rev.  Stats.,  1913,  pars. 
3153-3162  418,  431,  442 

pars.  3154,  3156 420 

par.  3158...  420,  431,  449 

par.  3160 420 

pars.  3163et«e9 418 


PACE 

Interstate   Commerce   Acts 
204,  371,  467,  481, 

559,  581 

1 468 

6 581 

8 371 

20 480 

Judicial  Code. 

24 231 

24(1) 502 

24(7) 502 

24(9) 273 

50 313 

51 310 

52 314 

151 213 

237.73, 112, 120,222, 
441,480,591,634,650, 

653   654 

§238 118,  223|  270 

240 318 

265 159 

269 318 

287 586 

Judiciary  Act,  1789 280,  311 

11 311 

30 280 

Judiciary  Act,  1891 318 

§§10,11 318 

National  Bank  Act 510 

Safety  Appliance  Act 569 


States  and  Tebbitobibs. 

Arkansas. 

Constitution 44 

Florida. 

Cen.  Stats.,  §§2765, 
2777 6 

Greorgia. 

Constitution 525 

1856,  Acts,  p.  187 524 

Illinois. 

Constitution 159 

Indiana. 

1907,  Act  March  11 ... .  157 

Massachusetts. 

1909,  Stats.,  c.  490,  Pt, 

IV,  §1 221 

1912,  Stats.,  c.  678 221 


TABLE  OF  STATUTES  CITED. 


xlv 


PACOB 


Ck>n8titutioii,  Art.  XII, 

§7 e06 

1875,  P.  L.,  No.  38 613 

1911,P.  L.,No.  276....  608 
1919,  P.  L.,  No.  382. . . .  609 

MissiflBippi. 

CoDstitution 44 

1872,  Act  March  —,  §  IV  604 

1914,  Laws,  c.  124 605 

§23 605 

Missouri. 

Rev.  Stats.,  1909,  §  9857  460 

Nebraska. 

Constitution 259 

New  Jersey. 

1909,  P.  L.,  p.  325 631 

§1 531 

§12 531 

1914,  P.  L.,  p.  91 532 

1914,  P.  L.,  p.  267 531 

1915,  P.  L.,  p.  745 533 

4  Comp.  Stats.,  p.  5301 

a.  seq 531 

1  Supp.  Comp.  Stats., 
pp.  1538-1542 531 


New  Yoric 
1871, 

VI, 
1871, 
1874, 
1879, 
1886, 
1897, 
1904, 
1907, 
1913, 
1914, 
1916, 


Laws,  c. 

§23 

Laws,  c. 
Laws,  c. 
Laws,  c. 
Laws,  c. 
Laws,  c. 
Laws,  c. 
Laws,  c. 
Laws,  c. 
Laws,  c. 
Laws,  c. 


461,  Tit. 


765. 

326. 

501 

656. 

378. 

686. 

601 

816 

41. 

622 


324 
322 
322 
323 
324 
324 
326 
327 
600 
600 
600 


PAOI 

New  York  {wn'L) 

Cods.  Laws,  c.  67 600 

Code  Civ.  Floe.,  §§  382, 

388 327 

Workmen's    Compensa- 
tion Law 434,  600 

§15 600 

Oklahoma. 

Constitution,  Art.  XVIII, 

§7 395 

1913,  Laws,  c.  22,  f  9. .  113 
1913,  Laws,  c.  93,  1 2. .  396 
Rev.  Stats.,  1903,  §  398  395 
Snyder's   Comp.   Laws, 
1909, 

§§984-993 455 

Rev.  Laws,  1910,  §  593.  395 

Pennsylvania. 

1911,  Laws,  p.  1053,  §  7  567 
1915,  Laws,  p.  736 

(Workmen's  Compen- 
sation Act) 82 

Philippine  Islands. 

Code  Civ.  Proc.,  §§  246, 

273,497 24 

§496 26 

South  Dakota. 

1909,  Laws,  c.  240,  §  29  120 

Virginia. 

Constitution 160 

1912,  Acts,  c.  27 477 

1912,  Acts,  c.  42 477 

Code,  1904,  §  3387 476 

Washington. 

1888,  Act  of 334 

1913,  Laws,  c.  30 334 

Workmen's    Compensa- 
tion Law 437,  602 


(QTbeatdbs. 

Indian. 

Chippewa,  Oct.  2,  1863, 

13  Stat.  667 594 

Pottawatomie,  Oct.  27, 

1832,  7  Stat  399 594 


(D)  Foreign  Lawb. 

England. 

5  EUjs.,  c.  9,  §  12 279 

7  &  8  Wm.  Ill,  c.  3, 
§7 280 


CASES  ADJUDGED 

IN  TBB 

SUPREME  COURT  OF  THE  UNITED  STATES 

AT 

OCTOBER  TERM,  1918. 


-••*- 


PORTSMOUTH  HARBOR  LAND  &  HOTEL  COM- 
PANY ET  AL.  V.  UNITED  STATES. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 
No.  381.    Aigued  May  1,  1019.— Decided  May  19,  1919. 

Additional  discharges  of  projectiles  oyer  part  of  plaintiff's  land,  Jidd 
not  to  involve  a  taking  of  property.  Peabody  v.  United  StateSf 
231  U.  S.  530. 

Applications  for  remand  and  for  additional  findingB  denied. 

53  Ct.  Clms.  210,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  John  Lowell^  with  whom  Mr.  Frank  W.  Hackett 
was  on  the  brief,  for  appellants. 

Mr.  Assistant  Attorney  General  Brown,  with  whom  Mr. 
Charles  H.  Weston  was  on  the  brief,  for  the  United  States. 

Memorandmn  opinion  by  The  Chief  Justice. 

Recovery  was  sought  in  the  court  below  from  the 
United  States  for  property  taken  by  it  as  the  result  of  the 
alleged  firing  of  gims  in  a  fortification  on  the  coast  of 
Maine  and  the  passing  of  the  projectiles  over  and  across 

(1) 
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Syllabus.  250  U.  S. 

a  portion  of  the  land  allied  to  have  been  taken.  The 
court  findmg  that  a  former  case  by  it  decided  i^ainst  the 
owners  and  here  afiirmed  {Peabody  v.  United  States,  231 
U.  S.  530),  for  taking  of  the  same  land  resulting  from  in- 
stances of  gun  fire  resulting  from  the  same  fort  and  guns, 
was  identical  with  this,  except  for  some  occasional  sub- 
sequent acts  of  gun  fire,  held  that  case  to  be  conclusive 
of  this  and  rejected  the  claim  on  the  merits. 

Coming  to  consider  this  action  of  the  court  in  the  light 
of  the  findings  by  it  made,  we  are  constrained  to  the  con- 
clusion that  it  was  right  and  that  no  possible  difference 
exists  between  this  and  the  Peabody  Case.  Before  apply- 
ing this  conclusion  we  say  that  we  find  that  the  record 
discloses  no  ground  for  the  applications  here  made  to 
remand  and  for  additional  findings. 

Jvdgmeni  affirmed. 


'^•^ 


AMERICAN  FIRE  INSURANCE  COMPANY  v.  KING 
LUMBER  &  MANUFACTURING  COMPANY- 

EBBOR  TO  THE  SUFBEME  COXTBn?  OF  THE  STATE  OF  FLOBIDA. 
No.  308.    Argued  April  22, 1919.— Decided  May  19,  1919. 

A  fire  insurance  company  transacting  business  in  a  State  other  than 
that  of  its  incorporation  is  bound,  in  respect  of  such  business,  by 
the  laws  of  the  State  where  the  business  is  transacted.    P.  9. 

A  Pennsylvania  fire  insurance  corporation,  through  a  series  of  years 
issued  a  succession  of  policies  on  property  in  Florida,  the  business 
being  done  through  local  brokers  who  applied  for  the  insurance, 
received  and  transmitted  the  premiums,  drew  their  commissions 
from  the  company  and  were  consulted  by  it  as  to  the  subject-matter 
insured  and  the  other  companies  carrying  insurance  thereon.  The 
policies,  executed  in  Pennsylvania  and  sent  to  the  brokers  by  mail, 
each  contained  a  warranty  for  concurrent  insurance  throughout 
its  term  in  another  specified  company,  but,  with  the  knowledge 
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2*  Argument  for  FlaintifF  in  Error. 

of  the  brokers,  a  different  company  was  substituted  before  the  loss 
occurred.  A  law  of  Florida  in  existence  throughout  the  transac- 
tions made  any  person  who  solicits  insurance  or  procures  applica- 
tions therefor  the  agent  of  the  insurer,  anything  in  the  application 
or  policy  to  the  contrary  notwithstanding,  and  made  one  who  re- 
ceives or  receipts  for  money  from  the  insured  to  be  transmitted  to 
the  insurer  the  agent  of  the  latter  ''to  all  intents  and  purposes.'' 
Held,  that,  as  applied  to  the  case,  so  as  to  charge  the  company  with 
the  brokers'  knowledge  and  effect  a  waiver  of  the  warranty,  the 
Florida  law  did  not  deny  full  faith  and  credit  to  the  laws  of 
Pennsylvania,  or  violate  the  privileges  and  immunities,  due  process, 
or  equal  protection  clauses  of  the  Fourteenth  Amendment.  Id. 
New  York  Life  Insurance  Co.  v.  Head,  234  U.  S.  149,  and  Mu- 
tual Life  Insurance  Co.  v.  HiltanrGreen,  241  U.  S.  613,  distin- 
guished. 

In  the  interest  of  justice  the  court  may  decide  the  merits  without 
passing  on  a  motion  to  dismiss  that  depends  on  a  disputed  proposi- 
tion involving  the  merits.   P.  14. 

74  Florida,  130,  affirmed: 

The  case  is  stated  in  the  opinion* 

Mr.  GtLstavus  Remak,  Jr.,  with  whom  Mr.  James  F. 
Glen  was  on  the  briefs,  for  plaintiff  in  error,  made  the 
following  points: 

No  question  as  to  the  power  to  annex  conditions  to  the 
right  of  a  foreign  corporation  to  do  business  in  Florida 
is  involved,  because  the  law  attacked  applies  alike  to  in- 
dividuals, firms,  and  corporations,  domestic  and  foreign. 

The  Florida  court  refused  to  accept  the  construction 
placed  upon  the  statute  by  this  court  in  Mubrnl  Life  In- 
surance Co.  V.  HiUoTirGreen,  241  U.  S.  613,  and  the  con- 
stitutionality of  the  act  must  be  determined  in  view  of  the 
construction  put  upon  it  by  the  Florida  coiuli. 

The  construction  of  the  statute  by  the  Florida  court 
conclusively  makes  the  f^nt  of  an  insured,  who  effects 
insurance  for  him,  the  agent  of  the  insurer,  with  unlimited 
authority  to  bind  the  insurer,  and  forbids  inquiry  into  the 
facts^  in  violation  of  §  1  of  the  Fourteenth  Amendment. 
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Where  matter  of  fact  necessarily  inheres  in  a  cause  of 
action,  concerning  which  there  is  dispute,  no  statute  can 
conclusively  settle  this  matter  of  fact  in  favor  of  one  class 
of  litigants  against  another  class. 

It  is  one  thing  to  attribute  effect  to  the  convention  of 
the  parties  entered  into  under  the  admonition  of  the  law, 
and  another  thing  to  give  to  circumstances,  may  be  acci- 
dental, conclusive  presumption,  as  proof  establishing  a  re- 
sult against  property  and  Uberty.  Orient  Insurance  Co. 
V.  Daggs,  172  U.  S.  566. 

No  Florida  statute  could  operate  on  contracts  effected 
in  Pennsylvania  by  a  Pennsylvania  insurance  company 
not  doing  business  in  Florida.  Particularly  could  it  not 
operate  in  invitum  to  make  strangers  agents  of  a  foreign 
insurance  company. 

The  policies  were  declared  upon  as  Pennsylvania  con- 
tracts, and  were  Penn&ylvania  contracts. 

In  case  of  doubt,  parties  are  presumed  to  contract  with 
reference  to  a  law  that  will  sustain  their  contracts  in  their 
entirety. 

The  provisions  of  the  policies  conclude  the  whole  con- 
troversy if  they  are  given  effect. 

Isolated  transactions  do  not  constitute  doing  business 
by  a  foreign  corporation. 

The  Florida  statute  never  was  intended  to  raise  special 
agents  with  limited  authority  into  general  agents. 

The  only  cases  tending  to  sustain  the  decision  of  the 
Florida  court  are  StanhUber  v.  Insurance  Co.,  76  Wiscon- 
sin, 285,  and  Brewing  Co.  v.  Insurance  Co.,  95  Iowa,  31, 
decided  in  1890  and  1895,  respectively,  and  necessarily 
overruled  by  AUgeyer  v.  Louisiana,  165  U.  S.  578,  de- 
cided m  1897. 

All  the  other  cases  cited  by  the  Florida  court  belong  to 
two  classes:  (1)  Cases  denying  recovery  on  assessment 
policies,  in  favor  of  the  insurer,  on  the  ground  they  vio- 
lated the  policy  of  the  law  in  the  States  where  ihey  were 
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sought  to  be  enforced,  which  obviously  are  not  authori- 
ties to  support  recovery  by  the  insured,  and  (2)  cases  hold- 
ing that  a  foreign  insurance  company  doing  business  in 
another  State  through  authorized  agents  submits  itself 
to  the  laws  of  that  State,  which  obviously  have  no  appli- 
cation. 

The  request  for  information  as  to  the  property  insured 
and  the  insurance  thereon  was  a  necessary  incident  in 
effecting  the  contract,  which  could  not  make  the  agents 
of  the  insured  agents  of  the  insurer. 

The  allowance  of  the  usual  broker's  commission  was 
immaterial. 

The  ultimate  analysis  is  that  a  Florida  statute  could  not 
be  applied  to  the  contracts  of  a  Pennsylvania  company 
that  never  left  its  domicile  in  Penni^lvania  so  as  to  sub- 
ject itself  to  the  laws  of  Florida. 

Mr.  Benj.  Micou,  with  whom  Mr.  John  H.  TreadweU 
and  Mr.  E.  D.  TreadweU  were  on  the  brief,  for  defendant 
in  error. 

Mb.  Justice  McEenna  delivered  the  opinion  of  the 
court. 

Action  on  two  fire  insurance  policies  issued  by  plain- 
tiff in  error,  to  which  we  shall  refer  as  the  insurance  com- 
pany, to  defendant  in  error,  to  which  we  shall  refer  as 
the  Imnber  company.  Each  policy  was  for  the  sum  of 
$2,500.  There  was  total  insurance  on  the  property  de- 
scribed in  the  i>olicies  of  $45,750,  and  it  was  provided 
that  the  insurance  company  should  only  be  liable  for 
its  pro  rata  share  of  any  loss  caused  by  fire  under  the 
provisions  of  the  i>olicies.  The  loss  to  the  lumber  com- 
pany was  $21,028.17,  and  the  insurance  company's  pro 
rata  share  was  on  each  policy  $1,149.08. 

There  is  not  much  dispute  about  the  facts.    There 
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is  considerable  dispute  about  the  inferences  from  them, 
and  facts  and  inferences  were  presented  in  a  maze  of 
pleadings  which  terminated  in  a  demurrer  to  a  rejoinder 
by  the  insurance  company  to  replications  of  the  lumber 
company  to  the  pleas  of  the  insurance  company  to  the 
declaration  in  the  case. 

The  court,  in  passing  upon  the  demurrer,  being  of  the 
view  that  §  2765  of  the  General  Statutes  of  Florida  (infra) 
was  applicable,  rendered  judgment  accordingly  for  the 
lumber  company  on  the  policies  for  the  sum  of  $2,298.16, 
with  interest  at  8%  from  February  16,  1913,  and  the 
sum  of  $300  as  a  reasonable  attorney's  fee.  The  Supreme 
Court  of  the  State  afiirmed  the  judgment. 

The  controversy  is  not  especially  complicated  of  itself, 
but  it  is  made  somewhat  so  by  the  manner  of  its  presen- 
tation. The  form  and  issue  of  the  policies  and  the  fact 
of  fire  and  loss  by  it  are  not  in  dispute.  The  controversy 
centers  in  the  relation  of  a  particular  firm  of  insurance 
brokers,  residing  at  Tampa,  Florida,  to  the  insurance 
company  and  the  lumber  company,  whether  they  were 
the  agents  of  the  former  or  of  the  latter  imder  §  2765  of 
the  statutes  of  Florida  and  whether  they  could  dispense 
with  the  requirement  of  a  clause  in  the  policies  called 
the  warranty  clause.  That  clause,  therefore,  and  §  2765 
(and,  we  may  say,  also  §2777,  the  Supreme  Court  of 
the  State  taking  it  into  account)  become  essential  ele- 
ments of  decision,  and  we  exhibit  them  immediately. 

Section  2765  is  as  follows: 

"Any  person  or  firm  in  this  State,  who  receives  or 
receipts  for  any  money  on  account  of  or  for  any  contract 
of  insurance  made  by  him  or  them,  or  for  such  insm*ance 
company,  association,  firm  or  individual,  aforesaid,  or 
who  receives  or  receipts  for  money  from  other  persons 
to  be  transmitted  to  any  such  company,  association,  firm 
or  individual,  aforesaid,  for  a  policy  of  insurance,  or  any 
renewal  thereof,  although  such  policy  of  insurance  is  not 
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signed  by  him  or  them,  as  agent  or  representative  of  such 
company,  association,  firm  or  individual,  or  who  in  any 
wise,  directly  or  indirectly  makes  or  causes  to  be  made, 
any  contract  of  insurance  for  or  on  account  of  such  in- 
surance company,  association,  firm  or  individual,  shall 
be  deemed  to  all  intents  and  purposes  an  agent  or  repre- 
sentative of  such  company,  association,  firm  or  individ- 
ual." 

Section  2777  is  as  follows: 

"Any  person  who  solicits  insurance  and  procures  ap- 
plications therefor  shall  be  held  to  be  an  agent  of  the 
party  issuii^  a  policy  upon  such  application,  anything 
in  the  application  or  policy  to  the  contrary  notwith- 
standing." 

The  warranty  clause  reads:  "Warranted  same  gross 
rate  terms  and  conditions  as  and  to  follow  the  American 
Central  Ins.  Co.  of  St.  Louis,  Mo.,  and  that  said  Com- 
pany has,  throughout  the  whole  time  of  this  policy  at 
least  $5,000  on  the  identical  subject  matter  and  risk  and 
in  identically  the  same  proportion  on  each  separate  part 
thereof;  otherwise,  this  policy  shall  be  null  and  void." 

The  clause  was  not  complied  with.  The  lumber  com- 
pany carried  concurrent  insurance,  but  not  in  the  Mis- 
souri company.  The  omission  and  substitution,  it  is  al- 
lied, were  at  the  suggestion  of  Lowry  and  Prince,  of 
Tampa,  Florida,  who  were  the  agents  of  the  insurance 
company  and  who,  as  such  agents,  caused  and  procured 
the  lumber  company  to  renew  its  policies  from  time  to 
time,  and  finally  the  company,  at  the  suggestion  of  Lowry 
and  Prince,  substituted  other  policies  for  policies  in  the 
Missouri  company,  with  the  knowledge  of  the  insurance 
company,  such  other  companies  beii^  equal  in  credit  and 
responsibility  to  the  Missouri  company. 

To  these  assertions  the  insurance  company  opposed 
contentions  of  law  and  fact,  not,  however,  by  any  one 
pleading.    The  following  are  the  facts  it  allied,  stated 
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narratively:  The  insurance  company  is  a  Pennsylvania 
corporation  authorized  to  "write  and  issue  policies  on 
property  outside  of  Pennsylvania.  Lowry  and  Prince, 
as  brokers  of  the  lumber  company,  applied  for  it  (the 
Imnber  company)  to  the  msurance  company  for  insurance 
upon  the  liunber  company's  property.  Policies  were 
issued,  and  upon  subsequent  application  policies  were 
continued  to  be  issued,  including  those  in  suit.  They 
were  executed  in  Philadelphia  and  deUvered  to  Lowry 
and  Prince  by  mail.  They  each  contained  a  warranty 
such  as  has  been  set  out  as  to  the  existence  of  concurrent 
insurance  with  an  approved  and  designated  company 
doing  business  in  Florida,  the  names  of  the  companies 
being  changed  from  time  to  time  at  Lowry  and  Prince's 
request,  and  finally  the  name  of  the  American  Central 
Insurance  Company  of  St.  Louis,  Missouri,  being  in- 
serted, the  ground  of  the  request  being  that  they  were 
the  agents  of  that  company  and  would  know  of  any  can- 
cellations by  it.  Lowry  and  Prince  were  not  agents  of 
the  insurance  company  nor  authorized  ''to  represent 
it  in  any  manner,  shape  or  form,"  but  as  agents  of  the 
liunber  company  transmitted  to  the  insurance  company 
at  its  main  office  in  Philadelphia  the  original  and  sub- 
sequent applications  for  policies,  and  as  such  agents  re- 
ceived by  mail  the  policies  and  transmitted  the  amount 
of  premiums  to  the  company  less  the  usual  brokers'  com- 
missions. 

Besides  statement  of  the  above  facts  the  rejoinder 
contained  the  following  denials:  That  by  issuing  the 
policies  to  the  liunber  company  the  insurance  company 
was  engaged  in  the  transaction  of  business  in  the  State 
of  Florida;  that  the  lumber  company  paid  Lowry  and 
Prince,  for  the  insurance  company,  any  premiums  on  the 
policies;  that  Lowry  and  Prince  were  its  agents;  that 
prior  to  the  furnishing  of  the  proofs  of  loss  by  the  lumber 
company  the  insurance   company  had  any  notice  or 
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knowledge  that  the  Missouri  company  had  canceled  its 
policies  on  the  property  insured  and  did  not  carry  $5,000 
on  the  identical  subject-matter  and  risk;  or  that  it  ad- 
vised or  consulted  with  Lowiy  and  Prince  as  to  the  ad- 
visability of  the  risk  or  otherwise,  except  to  the  extent 
that  it  did  request  information  from  them  as  to  the 
subject-matter  insured  and  as  to  the  companies  carrying 
insurance  thereon. 

It  will  be  observed  that  the  rejoinder  raised  no  question 
under  the  Constitution  of  the  United  States.  That  was 
done  by  a  demurrer  to  the  replications  of  the  Imnber 
company  and  was  expressed,  in  effect,  as  follows:  ''The 
l^al  predicate  for  the  conclusion  that  Lowiy  and  Prince 
were  the  stents  of  the  defendant  [the  insurance  company] 
rests  upon  §  2765  of  the  General  Statutes  of  Florida'' 
and,  further,  if  the  section  be  so  construed  it  violates 
(a)  the  full  faith  and  credit  clause  of  the  Constitution 
of  the  United  States  in  that  the  State  of  Florida  would 
thereby  deny  full  faith  and  credit  to  the  laws  of  the  State 
of  Pennsylvania,  and  so  construed,  it  violates  (b)  the 
privil^e  and  immunities  clause,  the  due  process  clause  and 
the  equal  protection  clause  of  the  Fourteenth  Amendment. 

Some  other  matters  were  set  forth  in  the  demurrer 
which  we  think  are  not  material  to  mention.  They  only 
express  what  is  expressed  in  other  places,  that  Lowiy 
and  Prince  were  not  the  agents  of  the  insurance  company 
but  were  and  must  be  considered  as  agents  of  the  Ixunber 
company;  and  alleged  that  the  policies  were  Pennsyl- 
vania contracts,  complied  with  the  Pennsylvania  law, 
and  that  to  construe  them  as  the  lumber  company  con- 
tends they  should  be  construed  would  be  to  deny  that 
law  full  faith  and  credit. 

The  ultimate  question,  then,  is  the  relation  in  which 
the  insurance  brokers  stood  to  the  respective  companies. 
The  case  would  seem,  therefore,  not  to  be  of  broad  com- 
pass nor  to  justify  the  elaborateness  of  argument  that 
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has  been  addressed  to  it.  We  certainly  do  not  consider 
a  review  of  the  many  cases  dted  by  the  insurance  com- 
pany necessary  to  be  made. 

Tlie  Florida  law  first  demands  attention.  It  is  explicit 
in  its  declaration.  It  was  in  existence  when  the  policies 
were  executed,  and  when  the  policies  of  which  they  are 
the  successors  were  executed.  There  was,  therefore, 
a  course  of  conduct  and  transactions  through  a  succession 
of  years — ^not  a  single  instance  or  an  isolated  one,  as  the 
insurance  company  contends,  but  a  number  of  instances 
and  all  in  relation.  Nor  does  the  case  present  an  attempt 
of  the  Florida  law  to  intrude  itself  into  the  State  of  Penn- 
^Ivania  and  control  transactions  there;  it  presents  simply 
a  Pennsylvania  corporation  having  the  permission  of 
that  State  to  underwrite  policies  on  property  outside  of 
the  State  and  the  exercise  of  the  right  in  Florida.  And 
necessarily  it  had  to  be  exercised  in  accordance  with  the 
laws  of  Florida.  There  was  no  law  of  Pennsylvania  to 
the  contrary — ^no  law  of  Pennsylvania  would  have  power 
to  the  contrary.  There  is  no  foundation,  therefore,  for 
the  contention  that  full  faith  was  not  given  to  a  law  of 
Pennsylvania,  nor  of  a  denial  of  a  right  to  a  citizen  ^  of 
Pennsylvania,  nor  of  a  denial  of  due  process  or  the  equal 
protection  of  the  law. 

The  law  of  Florida,  it  is  true,  puts  an  element  into  the 
transactions  of  the  parties  to  insurance  and  makes  the 
person  who  solicits  insurance  and  procures  applications 
the  agent  of  the  party  issuing  the  policy,  and  this  against 
any  provision  in  the  policy  to  the  contrary.  And,  even 
farther,  the  law  makes  the  person  who  receives  or  receipts 
for  money  from  the  insured  to  be  transmitted  to  the  in- 
surer the  agent  of  the  latter. 

^A  corporation  is  not  a  citizen  within  the  meaning  of  the  provi- 
sion of  the  Constitution  which  secures  the  privileges  and  immunities 
of  citizens  against  state  legislation.  Orient  Ins,  Co.  v.  Dagga,  172 
U.  S.  657-561. 
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There  is  nothing  unreasonable  in  the  conditions;  they 
regulate  the  transactions,  do  not  prevent  them,  or  even 
embarrass  them  by  ambiguity.  A  company  is  informed 
what  it  may  incur  by  underwriting  insurance  in  the  State, 
and  it  cannot  assert  surprise  or  ignorance — certainly 
the  insurance  company  in  the  present  case  cannot  do  so. 
It  had  knowledge  or  mxist  be  charged  with  knowledge  of 
the  law.  It  dealt  through  Lowry  and  Prince  during 
a  succession  of  years,  permitted  them  to  receive  and 
receipt  for  premiums  and  transmit  them  to  it,  and  con- 
sulted with  them  about  the  subject-matter  and  with 
what  companies  the  risk  was  divided.  It  accepted  the 
benefit  of  their  action  while  premiums  were  being  re- 
ceived and  new  policies  were  being  issued.  It  is  rather 
late  to  reject  the  consequence.  Indeed,  the  attempt  at 
rejection  suggests  the  possibility  of  the  occurrence  of 
examples  of  like  kind  and  may  indicate  the  reason  for 
the  enactment  of  the  law — suggest  that  its  purpose  was 
to  preclude  confusion  and  dispute  as  to  the  relation  of 
the  broker  to  the  parties  respectively,  and  to  preclude 
an  underwriter,  after  using  the  agency,  from  denying 
responsibihty. 

These  deductions  are  not  contravened  by  the  cases 
cited  by  the  iosurance  company.  Its  basic  proposition 
is  that  a  State  has  no  jurisdiction  of  persons  or  property 
beyond  its  borders  or  of  contracts  executed  beyond  its 
borders,  and  it  invokes  the  proposition  by  the  assertion 
that  the  policies  were  Pennsylvania  contracts  and  being 
such  were  immune  from  regulation  by  Florida,  and  New 
York  Life  Insurance  Co.  v.  Head,  234  U.  S.  149,  is  ad- 
duced as  typical.  In  that  case  the  principle  was  expressed 
that  the  laws  of  a  State  could  not  be  extended  beyond  its 
confines,  and  it  was  concretely  applied  in  the  case  to 
deny  to  the  State  of  Missouri  the  right  to  extend  its 
authority  into  the  State  of  New  York  and  there  forbid 
a  citizen  of  New  Mexico  and  a  citizen  of  New  York  from 
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makiiig  a  loan  agreement  in  New  York  simply  because 
it  modified  a  contract  originally  made  in  Missouri.  The 
difference  between  that  case  and  this  is  manifest,  and  the 
other  cases  relied  on  are  not  nearer  in  point.  The  Florida 
statute  does  not  attempt  to  invade  Pennsylvania  and 
exercise  control  there.  It  stajrs  strictly  at  home  in  this 
record  and  regulates  the  insurance  company  when  it 
comes  to  the  State  to  do  business  with  the  citizens  of 
the  State  and  their  property. 

It  is  true  the  insurance  company  contends  that  its 
transactions  were  all  isolated  ones,  not  such  as  to  consti- 
tute doing  business  in  the  State,  and,  besides,  that  it  had 
no  permission  to  be  in  the  State  and  could  not  be  presumed 
to  be  there  against  its  laws;  and,  besides,  again,  its  poli- 
cies declared  that  they  were  to  be  effective  in  Pennsyl- 
vania. Cases  are  cited  which  are  assumed  to  support 
these  contentions.  A  review  of  them  is  unnecessary.  The 
contentions  confuse  a  simple  situation  and  would  with- 
draw from  the  jmisdiction  of  Florida  transactions  there 
and  give  them  another  theatre  and  another  control.  In 
other  words,  would  displace  the  law  by  the  veiy  things  it 
precludes  from  such  operation. 

The  challenging  response  of  the  insurance  company  is 
that  to  give  the  law  that  effect  is  to  bring  it  under  the 
condemnation  of  Mutual  Life  Insurance  Co.  v.  HtUon" 
Green,  241  U.  S.  613.  That  case  considered  the  Florida 
law,  but  did  not  deny  its  legality  nor  decide  that  the  State 
could  not  make  the  local  broker,  if  the  designated  con- 
ditions existed,  the  agent  of  an  underwriter.  It  only 
decided  that  the  knowledge  of  the  agent  of  misrepresenta- 
tion and  fraud  by  the  insured  could  not  be  imputed  to  the 
underwriter.  It  was  naturally  held  that  such  imputation 
wss  a  perversion  of  the  rule  which  imputes  an  agent's 
knowledge  to  his  principal  and  its  underlying  reason 
''that  an  innocent  third  party  may  properly  presume  the 
agent  will  perform  his  duty  and  report  all  facts  which  affect 
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the  principal's  interest.''  To  so  extend  the  law  would  be 
a  perversion  of  it,  not  a  use  to  it — ^make  it  not  a  regulation 
but  an  oppression.  The  present  ease  is  not  open  to  that 
condemnation.  The  lumber  company  was  an  ''innocent 
third  party"  and  could  properly  presume  that  Lowry  and 
Prince  would  and  did  perform  their  duty  and  report  to 
the  insurance  company  their  knowledge  of  the  concurrent 
insurance  that  was  carried  on  the  property,  and  that  the 
provision  requiring  it  was  equivalently  complied  with. 
And  there  was  not  dereliction  in  the  agents;  the  sub- 
stituted security  was  not  insufficient.  If  the  power  that 
was  exercised  had  no  binding  effect  on  the  insurance 
company  it  would  be  difficult  to  imagine  what  would  have 
under  the  Florida  statute.  Nor  can  we  yield  to  the  con- 
tention that  to  so  construe  it  is  ''to  raise  special  agents 
with  limited  authority  into  general  agents." 

The  insurance  company,  however,  insists  that  the  poli- 
cies constituted  the  contracts  between  it  and  the  lumber 
company  and  that  they  were  not  subject  to  subsequent 
variation,  and  Lumber  Underwriters  v.  Rife,  237  U.  S. 
605,  is  cited.  The  case  is  not  apposite.  There  was  an 
attempt,  in  that  case,  to  vary  the  written  words  of  a  con- 
tract by  a  concurrent  parol  agreement;  in  other  words,  and 
to  quote  those  of  the  case,  to  establish  by  "parol  proof 
that  at  the  very  moment  when  the  policy  was  delivered " 
one  of  its  provisions  was  waived.  It  was  not  decided  that 
there  could  not  be  a  subsequent  waiver  of  a  provision  of 
a  policy  nor  that  the  convention  of  the  parties  could  not 
be  made  subject  to  a  law  of  the  State. 

Finally  the  insurance  company  contends  that  the  Flor- 
ida law,  as  aided  by  the  decision  of  the  Supreme  Court  of 
the  State,  gives  "  the  agent  of  the  insured  unlimited  author- 
ity to  bind  the  insurer,  and  forbids  inquiry  into  the  facts, 
in  violation  of  §  1  of  the  14th  Amendment."  Phases  of 
the  contention  are  covered  by  what  we  have  said,  and  its 
main  foundation  that  inquiry  into  the  facts  is  forbidden 


14  OCTOBER  TERM,  191& 

Syllabus.  250  U.  S. 

18  not  tenable.  The  facts  were  exhibited  in  the  pleadings 
and  they  showed  that  the  conditions  for  the  application  of 
the  law  existed.  They  showed  insiuunce  ^ected  through 
the  brokers,  Lowry  and  Prince,  their  communication  with 
the  insurance  company,  their  transmission  of  money  to 
it,  the  payment  of  their  commission  by  the  company,  and 
the  consultation  of  the  company  with  them  as  to  the 
^'subject  matter  insured,  and  the  companies  carrying 
insurance  thereon,"  to  use  the  language  of  the  rejoinder. 
A  motion  to  dismiss  is  made  on  the  ground  that  the 
federal  questions  raised  were  not  passed  upon  by  the 
courts  of  the  State,  but  that  the  courts  rested  their  de- 
cision on  the  fact  that  the  contracts  were  made  in  Florida 
rather  than  in  Pennsylvania.  That,  however,  was  a  dis- 
puted proposition  and  the  motion  so  far  involved  the 
merits  of  the  case  that  we  have  considered,  under  such 
circumstances,  justice  would  be  better  served  by  going 
into  the  merits.    Beaunumt  v.  Prieto,  249  IT.  S.  554. 

JvdgmerU  affirmed. 


■*•*■ 


CALDWELL  ET  AL,,  COPARTNERS,  TRADING  AS 
CALDWELL  &  DUNWODY,  v.  UNITED  STATES. 

APPEAL  FBOM  THE  COURT  OF  CLAOiS. 
No.  325.    Submitted  Apnl  23, 1019.— Decided  May  19, 1919. 

The  provision  of  the  General  Raihx)ad  Right  of  Way  Act  of  March  3, 
1875,  granting  a  beneficiary  raihroad  company  the  right  to  take 
from  the  public  lands  adjacent  to  its  line  timber  necessary  for  the 
construction  of  its  railroad,  must  be  strictly  construed,  and  does 
not  permit  that  portions  of  trees  remaining  after  extraction  of  ties 
be  appropriated,  either  as  a  means  of  business  or  profit  or  to  compen- 
sate tlie  agents  employed  by  the  railroad  to  do  the  tie-cutting.  P.  19. 

A  grant  of  ''timber"  for  purposes  of  railroad  construction  is  not  a 
grant  of  "ti^."    P.  21. 
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Section  8  of  the  Act  of  March  3,  1891,  c.  561,  26  Stat.  1099,  enacting 
that,  in  proceeding?  growing  out  of  trespasses  on  public  timber 
lands  in  Colorado  and  some  other  States,  it  shall  be  a  defense  that 
the  cutting  or  removal  was  by  a  resident  of  the  State  for  agricul- 
tural, mining,  manufacturing  or  domestic  purposes,  under  rules  of 
the  Interior  Department,  etc.,  but  providing  that  nothing  in  the  act 
contained  shall  operate  to  enlarge  the  rights  of  any  railway  com- 
pany to  cut  timber  on  the  public  domain,  gives  no  protection  to 
persons  ^o,  having  cut  ties  as  agents  of  a  railroad  company  under 
the  Act  of  March  3,  1875,  supra,  seek  to  appropriate  the  remaining 
tops  of  the  trees  cut,  for  the  purpose  of  sale.    P.  21. 

The  right  to  take  timber  granted  by  the  Act  of  March  3, 1875,  supra, 
cannot  be  enlarged  by  a  permission  from  an  official  of  the  General 
Land  Office.    P.  22. 

53  Ct.  Chns.  33,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  WHliam  C.  PrenMsa  for  appellants: 

Under  various  laws  and  conditions  similar  situations 
have  been  presented  and  uniformly,  wherever  a  right  to 
cut  or  take  timber  has  been  recognized,  the  right  to  dis- 
pose of  it  as  incidental  to  its  cutting  or  taking  has  followed. 
United  States  v.  Cook,  19  Wall.  591 ;  Shiver  v.  United  States, 
159  U.  S.  491;  St(me  v.  United  States,  167  U.  S.  178;  27 
L.  D.  366;  30  L.  D.  88. 

In  all  of  these  instances  the  right  to  cut  the  timber  is 
raised  as  an  incident  and  carries  with  it  the  vesting  of 
title  in  the  occupant  to  timber  so  lawfully  cut.  The  right 
of  a  railroad  company  to  take  timber  for  construction 
purposes  is  an  express  grant.  Taking  "timber  necessary 
for  the  construction  of  its  railroad"  contemplates  the 
taking  of  trees.  In  the  United  States  statutes  the  word 
"timber"  used  collectively  signifies  standing  trees.  28 
Enc,  2d  ed.,  537,  and  cases  cited. 

In  the  absence  of  any  express  provision  as  to  the  dis- 
position of  lops  and  tops  or  other  siuplus,  the  principles 
recognized  in  the  cases  of  Indian  occupants,  homesteaders. 
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aad  mineral  claimants  fumish  the  only  reasonable  solu- 
tion. 

The  Land  Department,  in  its  r^ulations  mider  this 
act  and  the  Act  of  June  3,  1878,  authoriziDg  the  taking 
of  timber  from  mineral  lands  (see  8  Copp's  Land  Owner, 
p.  94;  9  id.  p.  100;  4  L.  D.  150;  Land  Office  Annual  Re- 
port, 1886,  pp.  446,  451,  453),  did  not  undertake  to  make 
any  declaration  as  to  the  ownership  of  the  tops  and  lops 
of  trees,  but  merely  made  provisions  against  waste  and 
in  avoidance  of  fire.  It  evidently  regarded  the  tops,  lops 
and  brush  all  as  refuse,  which,  if  not  removed,  should  be 
piled  and  biumed. 

The  Land  Department  could  lawfully  authorize  the 
taking  of  the  lops  and  tops  in  consideration  of  careful 
piling  of  the  brush  so  as  to  minimize  the  danger  of  forest 
fires,  even  if  the  lops  and  tops  did  not  pass  to  the  railroad 
company  as  part  of  the  ''timber"  which  it  was  authorized 
to  take. 

To  permit  the  raibroad  companies  to  use  the  surplus 
tops,  lops,  etc.,  as  an  element  in  adjusting  the  compensa- 
tion of  agents  employed  to  fell  the  trees  and  manufacture 
therefrom  the  lumber  required  for  construction  purposes, 
is  promotive  of  the  policy  of  the  act  and  in  accord  with 
the  general  policy  of  the  Government. 

And  final  recognition  by  the  Land  Department  that  the 
right  to  dispose  of  ''refuse"  or  "surplus"  is  incidental  to 
the  right  to  take  timber  for  railroad  construction  purposes, 
is  evidenced  by  the  instructions  of  the  Commissioner  to 
the  Chief  of  Field  Service  at  Denver.  A  comparison  of  the 
language  of  the  several  acts  authorizing  the  taking  of 
timber  from  the  public  lands  (Rev.  Stats.,  §  5264;  Acts  of 
1875, 1878, 1891,)  shows  that  they  contemplate  the  taking 
of  trees  themselves  and  in  none  of  them  is  any  notice 
taken  of  any  surplus  not  available  for  the  purposes  q>eo- 
ified.   See  Land  Office  Report  for  1887,  p.  480. 

[Counsel  here  analyzed  and  criticised  the  opinion  of  the 
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District  Coint  in  United Staiesy.  Denver  &  RioOrande  Ry. 
Co.,  190  Fed.  Rep.  825,  in  compariBon  with  the  earlier 
opinion  of  the  Circuit  Court  of  Appeals  in  the  same  case, 
124  id.  159.] 

It  is  allied  in  the  amended  petition  that  the  lands 
where  the  timber  was  cut  were  designated  for  the  purpose 
by  the  Commissioner  of  the  General  Land  Office,  through 
the  Chief  of  Field  Service,  and  that  the  tie  slash  was  to  be 
utilized  for  the  purposes  specified  in  the  Act  of  1891  and 
within  the  State  of  Colorado,  thus  bringing  the  case 
clearly  within  that  act.  Unit^  States  v.  Lynde,  47  Fed. 
Rep.  297. 

The  opinion  of  Assistant  Attorney  General  Van  Devan- 
ter,  of  November  27,  1899  (29  L.  D.  322),  to  the  efifect 
that  this  act  does  not  authorize  the  sale  of  timber,  went 
only  to  sale  of  timber  by  the  Secretary  of  the  Interior 
under  assumed  authority  of  the  act. 

The  r^ulations  of  1900  (29  L.  D.  571,  572)  declared 
that  the  Act  of  1891  (as  well  as  the  Act  of  1878)  did  not 
authorize  the  cutting  of  timber  for  sale  to  others.  But 
in  1904  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  United  States  v.  Rossi,  133  Fed.  Rep.  380,  held 
that  such  attempted  restriction  of  the  Act  of  1878  was 
beyond  the  power  of  the  Land  Department;  and  in  1905 
this  court,  in  United  States  v.  United  Verde  Copper  Co., 
196  XT.  S.  207,  applied  the  same  principle  in  declaring 
void  the  provision  of  the  same  r^ulations  declaring  that 
timber  could  not  be  cut  for  smelting  purposes. 

Mr.  Assistant  Attorney  General  Frierson  for  the  United 
States. 

Mb.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

This  action  was  brougiht  by  appellants  to  recover  the 
value  of  certain  timber  cut  from  the  public  lands  of  the 
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United  States  in  the  State  of  Colorado,  called  'Hie  slash" 
or  'Hie  slashing/'  the  term  being  used  to  describe  the  tops 
of  trees  the  bodies  of  which  have  been  used  for  making 
raiboad  ties. 

The  right  of  recovery  is  based  upon  contracts  with 
the  Denver,  Northwestern  &  Pacific  Railway  Company, 
which  had  been  given  the  right  to  cut  timber  upon 
the  public  lands  adjacent  to  the  line  of  its  road  by 
the  Act  of  Congress  of  March  3,  1875,  c.  152,  18 
Stat.  482. 

The  Court  of  Claims  sustained  a  demurrer  to  the  peti* 
tion  and  dismissed  it.  To  review  that  action  this  appeal 
has  been  prosecuted. 

Appellants  were,  in  June,  1906,  by  due  appointment  of 
the  railway  company,  its  timber  agents,  to  cut  timber 
from  the  public  lands  for  construction  of  the  railroad 
imder  the  act  of  Congress.  And  by  agreement  with  the 
company  they  were  given  all  of  the  "tie  slash"  of  the 
trees  cut  down  for  the  pmpose.  Pursuant  to  the  contract, 
and  prior  to  October,  1906,  they  manufactured  and  de- 
livered to  the  company  88,797  ties,  which  left  a  large 
amount  of  ''tie  slash." 

By  a  letter  from  one  N.  J.  O'Brien,  describing  himself 
as  "Chief,  Field  Division,  G.  L.  0.,"  and  expressed  to  be 
by  instructions  from  the  Commissioner  of  the  General 
Land  Office,  there  was  granted  to  appellants  authority  to 
cut  timber  under  the  act  of  Congress  and  "to  sell  and 
dispose  of  tops  and  lops  of  trees  that"  they  "may  cut 
for  construction"  of  the  road  which  could  not  be  used  for 
road  construction  purposes.  Inquiry  first  was  to  be  made 
of  the  officers  of  the  railway  company  if  they  would  pur- 
chase the  tops  and  lops  appellants  had  on  hand. 

The  letter  contained  a  ruling  of  the  Land  Office  that 
contractors  should  confine  their  cutting  strictly  to  such 
timber  as  was  needed  by  the  railway  company  and  that 
such  "refuse"  as  resulted  from  such  cuttiog  might  "be 
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dispoeed  of  by  the  railroad  company  or  by  the  contractors 
without  violation  of  existing  law."  A  violation  of  the  law, 
it  was  stated,  would  require  a  notice  to  the  company  to 
nullify  the  contract  and  agency  and  would  subject  the 
contractors  to  be  proceeded  against  ''as  in  ordinary  cases 
of  timber  treefpass." 

Thereafter  appellants  entered  into  another  contract 
with  the  company  under  which  they  manufactured  addi- 
tional ties  and  delivered  them  to  it,  and  a  further  amount 
of  ''tie  slash"  was  left.  A  large  amount  of  this  appellants 
agreed  to  sell  to  the  Fraser  River  Timber  Company,  of 
Denver,  Colorado,  and  to  the  Leyden  Coal  Company,  of 
the  same  place,  they  sold  200  cars  of  mining  props  cut  by 
them  from  the  "tie  slash,"  all  to  be  used  in  the  State  of 
Colorado. 

March  2,  1907,  the  land  from  which  the  ties  had  been 
cut  was  by  presidential  proclamation  included  in  the 
Medicine  Bow  National  Forest  and  the  officers  of  the  For- 
est Service  permitted  appellants  to  remove  the  poles  al- 
ready cut  from  the  "tie  slash"  and  also  to  have  all  of 
tops  and  refuse  on  the  so-called  "fireguard"  200  feet 
wide  along  the  railway  for  a  distance  of  two  miles,  but 
refused  to  allow  them  to  have  any  of  the  remainder  of  the 
"tie  slash,"  and  took  possession  of  and  sold  it;  and  the 
proceeds  were  covered  into  the  Treasury  of  the  United 
States.  To  recover  the  sum  of  the  proceeds  thus  covered 
into  the  Treasury,  or  such  other  amount  as  might  be 
found  to  have  been  received  by  the  United  States  from 
such  sale,  this  action  was  brought. 

The  elements  for  consideration  are  not  many.  The 
first  of  these  is  the  Act  of  1875,  supra.  It  grants  a  right 
of  way  to  the  railway  company  [the  grant  is  to  railroad 
companies  of  a  certain  description — ^we  make  it  partic- 
ular for  convenience]  througih  the  public  lands  of  the 
United  States  to  the  extent  of  200  feet  on  each  side  of  its 
central  line,  and  the  right  to  take  from  the  public  lands 
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adjacent  to  its  line  ''  •  .  •  timber  necessary  for  tlie 
construction  of  said  railroad."  The  right  given  is  to  take 
"timber"  and  this,  it  is  argued,  necessarily  means  ''trees," 
and  as  there  is  no  provision  for  disposition  of  what  shall 
be  left  of  them  after  using  such  portions  for  railroad  pur- 
poses, it  must  be  determined  by  ''reason  and  analogy," 
and  from  these  appellants  argue  that  the  railway  company 
was  entitled  to  the  "tie  slash"  as  incident  to  its  right  to 
cut  imder  the  act  of  Congress.  They  adduce  United  States 
V.  Cook,  19  Wall.  591;  Shiver  v.  United  States,  159  U.  S. 
491;  Stone  v.  United  States,  167  U.  S.  178. 

The  instances  of  the  cases,  however,  are  not  in  analogy 
to  that  of  the  case  at  bar.  In  the  first  the  right  was  given 
to  Indians  as  a  legitimate  use  of  land  reserved  by  them 
from  the  cession  of  a  larger  tract  to  the  United  States, 
the  right  of  use  and  occupancy  being  unlimited.  The 
second  case  involved  the  cutting  and  sale  of  timber  by  a 
homesteader  and  they  were  considered  a  use  of  the  land, 
his  privileges  with  respect  to  standing  timber  being  anal- 
ogous to  those  of  a  tenant  for  life;  the  third  case  was  of 
like  kind,  and  the  other  two  cases  were  cited.  Other  cases 
referred  to  by  appellants  struggled  with  the  problem  with* 
out  solving  it  and  we  need  not  review  or  conmient  upon 
their  reasoning  nor  consider  some  state  cases. 

The  contention  of  appellants  encounters  the  rule  that 
statutes  granting  privileges  or  relinquislung  rights  are  to 
be  strictly  construed;  or,  to  express  the  rule  more  directly, 
that  such  grants  must  be  construed  favorably  to  the 
Government  and  that  nothing  passes  but  what  is  conveyed 
in  clear  and  explicit  language — ^inferences  being  resolved 
not  against  but  for  the  Government.  Wisconsin  Central 
R.  R.  Co.  V.  United  States,  164  U.  S.  190;  United  States  v. 
Oregon  &  California  R.  R.  Co.,  164  U.  S.  526,  And  the 
Government  invokes  the  rule  in  the  present  case  and 
cites  in  implied  support  of  the  invocation  United  States 
V.  Denver  &  Rio  Grande  Ry.  Co.  150  U.  S.  1,  and  in  express 
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support  of  it  United  States  v.  Denver  &  Rio  Orande  Ry.  Co., 
190  Fed.  Rep.  825,  828.  And  these  cases  were  dted  by 
the  Court  of  Claims  for  its  judgment. 

The  rule,  it  seems  to  us,  is  particularly  applicable. 
There  was  a  grant  of  timber  by  the  Act  of  March  3, 1875, 
not  of  trees,  but  of  timber  for  purposes  of  railroad  con* 
struction,  not  as  a  means  of  business  or  of  profit;  nor 
could  it  be  made  an  element,  as  contended,  of  compensa- 
tion to  the  stents  employed  to  cut  it. 

Appellants  invoke  the  Act  of  March  3,  1891,  c.  561,  26 
Stat.  1095,  1099,  in  justification  and  as  giving  them  a 
right  independently  of  their  asserted  right  derived  through 
the  railway  company.  Section  8  of  that  act  provides  that 
in  criminal  prosecutions  for  trespass  on  public  timber  lands 
in  Colorado  (and  some  other  States)  or  to  recover  timber 
or  lumber  cut,  it  shall  be  a  defense  to  show  that  the  timber 
was  cut  or  removed  from  the  lands  for  use  in  the  State 
by  a  resident  thereof  for  agricultural,  mining,  manufactur- 
ing or  domestic  purposes  under  the  rules  of  the  Interior 
Department,  and  has  not  been  transported  out  of  the 
State.  But  it  is  provided  that  nothing  in  the  act  contained 
shall  operate  to  enlarge  the  rights  of  any  railway  com- 
pany to  cut  timber  on  the  public  domain,  and  there  are 
other  provisions  giving  the  Secretary  of  the  Interior  the 
power  to  designate  the  tracts  from  which  the  timber  may 
be  cut  or  to  prescribe  the  rules  and  regulations  for  the 
cutting. 

We  think  it  is  clear  that  appellants  are  not  within  the 
provisions  of  the  act.  They  are  not  and  were  not  in  the 
designated  classes  nor  contemplated  the  uses  which  the 
act  protects.  They  were  agents  of  the  railway  company 
for  so  much  of  the  timber  as  was  to  be  used  hi  railroad 
construction;  of  what  was  left  they  were  simply  vendors 
for  profit.  To  enable  them  to  so  use  the  act  or  to  use  it 
for  any  but  the  designated  purposes  would  be  a  violation 
of  that  provision  of  the  act  which  forbids  its  operation 
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''to  enlarge  the  rights  of  any  railway  company  to  cut 
timber  on  the  public  domain";  it  would  make  the  act 
available  to  a  railroad  as  a  means  of  profit  or  other  pur- 
pose than  road  construction.  And  its  value  would  be  a 
temptation  to  do  so.  In  this  case  it  is  alleged  that  the 
value  of  the  "tie  slash"  that  the  officers  of  the  Forest 
Service  took  possession  of  (it  was  only  part  of  that  which 
was  cut)  "was,  and  is,  $26,454.90." 

Finally,  appellants  rely  upon  the  letter  of  the  Chief, 
Field  Division,  General  Land  Office,  supra.  The  inmiedi- 
ate  answer  is  that  made  by  the  Court  of  Claims:  the  want 
of  power  in  the  officer  to  enlarge  the  Act  of  March  3, 1875| 
and  to  give  rights  in  the  public  lands  not  conferred  by  it. 

Judgment  affirmed. 

Mr.  Justice  McReynolds  took  no  part  in  the  decision. 


•mmn^ 


TAYABAS  LAND  COMPANY,  ASSIGNEE  AND  SUC- 
CESSOR OF  VELASQUEZ  ET  AL.,  v.  MANILA 
RAILROAD  COMPANY. 

EBBOR  TO  THE  SXTFREBfE  COUBT  OF  THE  PHILIPPINE  ISLANDS. 
No.  831.    Argued  April  25,  1919.— Decided  May  19,  1919. 

Under  §§  246,  273,  496  and  497  of  the  Code  of  Civil  Procedure  of  the 
Philippine  Islands,  the  Supreme  Court  of  the  Islands  may  review 
the  evidence  touching  the  amount  of  an  award  reported  by  oom- 
missioners  and  accepted  by  the  Court  of  First  Instance  in  a  con- 
d^nnation  case,  and  may  find  a  different  amount  upon  a  prepon- 
derance of  the  evidence  and  modify  the  judgment  accordingly  if 
a  motion  for  new  trial  has  been  made  and  exceptions  taken  as  pro- 
vided in  the  last-mentioned  section.    P.  24. 

This  court  will  accept  a  construction  placed  by  the  Supreme  Court 
of  the  Philippine  Islands  upon  a  local  statute,  if  not  clearly  erro- 
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neous,  and  wiQ  aasame  that  that  court  duly  considered  and  weighed 
the  testimony  and  commissioners '  report  on  the  facts.  P.  27. 

This  court  cannot  examine  questions  of  fact  in  a  case  coming  from 
the  Philippine  court  on  writ  of  error.    Id. 

32  Phil.  Bep.  286,  affirmed. 

TjIB  case  is  stated  in  the  opinion. 

Mr,  David  A.  Baety  with  whom  Mr.  A.  S.  Crossfidd  and 
Mr.  S.  W.  O^Brien  were  on  the  brief,  for  plaintiff  in  error. 

Mr.  Edward  S.  BaUey  for  defendant  in  error. 

Mr.  Justice  McEenna  delivered  the  opinion  of  the 
court. 

A  case  of  eminent  domain  exercised  by  the  raiboad 
company  to  condemn  twelve  small  parcels  of  land  in 
Lucena,  Province  of  Tayabas,  Philippine  Islands,  in 
accordance  with  the  petition  of  the  railroad  company. 

In  accordance  with  the  statutory  provisions  three 
commissioners  were  appointed  to  hear  the  parties  and  in- 
spect the  properties.  They  subsequently  reported  that 
the  parties  had  been  heard  and  that  they,  the  commis- 
sioners, had  inspected  the  properties  and  examined  the 
same  ''inch  by  inch." 

They  made  further  detail  of  their  proceedings,  set  forth 
certain  causes  for  the  increase  in  value  of  the  properties 
in  the  four  or  five  years  preceding  the  hearing,  even  be- 
fore the  coming  of  the  railroad  to  the  town  ''so  that  the 
value  of  land  near  Cotta  was  quoted  at  P2.00  up  per 
square  meter,  according  to  the  importance  and  situation 
of  the  land,"  but  that  the  railroad  had  "undoubtedly 
greatly  influenced  the  rise  in  the  prices  of  the  same  lands." 
Th^  reported,  however,  that,  taking  into  consideration 
all  liie  circumstances,  benefits  to  the  raibx)ad  and  others, 
they  unanimously  fixed  the  values  of  the  pieces  of  prop- 
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erty  belonging  to  the  parties  who  were  first  impleaded 
in  the  cause.  These  values  it  is  not  necessary  to  give  nor 
to  designate  the  properties  to  which  they  were  attached, 
for  the  reason  that  the  ownership  of  the  properties,  part 
before  and  part  after  the  rendition  of  the  conunissioners' 
report,  had  become  vested  in  the  Tayabas  Land  Com- 
pany. 

In  accordance  with  the  report  judgment  was  rendered 
in  favor  of  the  land  company  for  P81, 412.75,  with  inter- 
est at  the  rate  of  6%  from  ike  date  of  taking  possession 
of  the  land. 

Motions  for  new  trials  were  denied  and  the  case  was 
taken  to  the  Supreme  Court  of  the  Islands  by  the  rail- 
road company,  and  that  court  modified  the  judgment 
by  reducing  the  award  for  one  of  the  parcels,  containing 
16,094  square  meters,  to  the  sum  of  P6,500,  and  the  dam- 
ages for  the  remaining  parcels  were  fixed  at  the  same  pro- 
portionate amount. 

The  land  company  says,  however,  that  'Hhe  prime 
question  involved  in  this  entire  case  is  in  its  last  analysis 
one  of  value,  that  is,  what  is  a  fair  value  of  the  land  taken 
by  the  railroad  company  for  its  railroad  station  at  Lu- 
cena?"  That,  indeed,  is  the  ultimate  inquiry,  but  it  de- 
pends, according  to  other  contentions,  upon  the  power 
of  the  Supreme  Court  over  the  report  of  the  commission- 
ers and  to  review  and  consider  the  evidence.  In  other 
words,  the  weight  that  was  to  be  given  to  the  report  of  the 
commissioners  as  a  matter  of  fact  and  law  under  §  246  of 
the  Code  of  Civil  Procedure  of  the  Islands  and  to  the 
findings  of  the  Coiut  of  First  Instance  under  §§  273  and 
497  of  the  same  code. 

Section  273  describes  the  elements  that  must  be  con- 
sidered in  determining  in  a  case  where  ''the  preponder- 
ance or  superior  we^t  of  evidence  on  the  issues  involved 
lies,''  and  §  497  provides  for  the  extent  of  the  power  of  the 
Supreme  Court  to  review  and  dispose  of  the  case  on  ap- 
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peal,  and  it  is  contended  that  the  Supreme  Court  was 
bound,  as  the  Court  of  First  Instance  was,  to  decide  by 
the  preponderance  of  the  evidence  detennmed  in  the  same 
way.  This  may  be  conceded,  and  to  what  extent  the  Su« 
preme  Court  satisfied  the  requirement  of  the  section  we 
shall  presently  consider  after  we  have  given  attention 
to  the  more  insistent  contention  based  on  §  246,  which 
reads  as  follows: 

''Upon  the  filing  of  such  report  in  court,  the  court  shall, 
upon  hearing,  accept  the  same  and  render  judgment  in 
accordance  therewith;  or  for  cause  shown,  it  may  recom- 
mit the  report  to  the  commissioners  for  further  report  of 
facts;  or  it  may  set  aside  the  report  and  appoint  new 
commissioners;  or  it  may  accept  the  report  in  part  and 
reject  it  in  part,  and  may  make  such  final  order  and  judg- 
ment as  shall  secure  to  the  plaintiff  the  property  essential 
to  the  exercise  of  his  rights  under  the  law,  and  to  the 
defendant  just  compensation  for  the  land  so  taken;  and 
the  judgment  shall  require  i)ayment  of  the  sum  awarded 
as  provided  in  the  next  section,  before  the  plaintiff  can 
enter  upon  the  ground  and  appropriate  it  to  the  public 


use." 


It  will  be  observed  that  an  alternative  power  is  pre- 
sented, either  to  accept  the  report  and  render  judgment  in 
accordance  therewith  or  to  make  other  dispositions  of  it 
or  upon  it;  the  latter,  however,  in  a  very  general  way. 
And  the  absence  of  detail  encourages  and  gives  some 
plausibility  to  controversy,  but  it  is  resolved,  we  think, 
against  the  contention  of  the  land  company  by  the  anal- 
ysis of  the  Supreme  Court  of  the  section.  The  coiut 
points  out,  quoting  the  section,  that  it  may  "accept  the 
report  in  part  and  reject  it  in  part;"  and  it  observed  that 
that  situation  alone  might  limit  the  court's  power  if  it 
were  not  also  empowered  ''to  make  such  final  order  and 
judgment  as  shall  secure  to  the  plaintiff  the  property 
essential  to  the  exercise  of  his  rights  under  the  law,  and 
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to  the  defendant  just  compensation  for  the  land  so  taken." 
A  comprehensive  power,  we  may  instantly  say,  and  one 
required  to  be  exercised  and  adequate  when  exercised  to 
pass  upon  and  finally  adjudge  the  designated  rights.  And 
it  gives  facility  to  the  statute,  substitutes  for  circimilocu- 
tion  and  delay,  directness  and  expedition,  qualities  that  a 
statute  of  eminent  domam  should  possess. 

The  court  further  pointed  out  that  the  "'final  order 
and  judgment'  are  reviewable  by  this  court  by  means  of 
a  bill  of  exceptions  in  the  same  way  as  any  other  'action,' " 
and  decided  besides  that  §  496  of  the  Code  was  applicable. 
That  section  gives  power  in  the  exercise  of  appellate 
jurisdiction  to  "aflSrm,  reverse,  or  modify  any  final  judg- 
ment, order,  or  decree  of  the  Court  of  First  Instance." 
And  this  discretion,  the  Supreme  Court  in  the  present 
case  decided,  extends  to  cases  of  eminent  domain  and, 
where  §  497  of  the  Code  providing  for  motions  for  new 
trial  had  been  compUed  with,  it,  the  court,  might  ''examine 
the  testimony  and  decide  the  case  by  a  preponderance  of 
the  evidence;  or,  in  other  words,  retry  the  case  on  the  mer- 
its and  render  such  order  or  judgment  as  justice  and  equity 
may  require."  The  final  conclusion  of  the  court  was, 
rejecting  the  contention  of  appellants,  that  it  had  power 
"to  change  or  modify  the  report  of  the  conunissioners  by 
increasing  or  decreasing  the  amount  of  the  award"  if  the 
facts  of  the  case  justified.  And  it  was  the  conclusion  of 
the  court  that  the  facts  so  justified ;  and,  after  a  review  of 
prior  cases,  it  rejected  the  contention  that  its  conclusion 
was  in  conflict  with  them. 

It  will  be  observed,  therefore,  that  the  court  considered 
that  it  was  under  the  same  obligation  to  determine  the 
case  by  the  preponderance  of  the  evidence  as  was  the 
Court  of  First  Instance,  and  discharging  its  obligation,  that 
is,  in  determining  upon  the  weight  of  the  evidence,  its  esti- 
mate of  the  values  of  the  properties  taken  by  the  railroad 
was  different  from  that  of  the  Court  of  First  Instance. 
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We  are  brought  back,  therefore,  to  the  consideration 
of  §  246  and  the  contention  of  plaintiff  in  error  that  under 
it  the  Supreme  Court  had  transcended  its  powers  in  reduc- 
ing the  values  found  and  reported  by  the  conunissioners 
and  ''erred  in  holding  as  a  matter  of  law  that  appellants 
were  not  entitled  to  recover  the  amount  fixed  by  the  com- 
missioners/' they  being  the  tribunal  to  hear  the  evidence 
and  view  the  premises,  and  that  under  §  246,  their  report 
being  filed,  the  court  was  required  ''upon  hearing  to  ac- 
cept the  same  and  render  judgment  in  accordance  there- 
with," there  being  no  cause  shown,  it  is  contended,  for 
recommitting  the  report  or  exercising  any  of  the  other 
alternatives  permitted  by  the  section. 

But,  as  we  have  seen,  as  to  its  power  of  action  upon  the 
report  of  the  commissioners  the  court  differed  radically 
with  the  land  company,  and  if  we  should,  in  deference  to 
the  land  company's  contention,  admit  there  is  ambiguity 
in  §  246,  we  should  be  imable  nevertheless  to  reverse  the 
ruling  of  the  Supreme  Court  of  the  Islands  upon  the  local 
statutes,  and  we  must  assume  the  court  gave  considera- 
tion to  all  of  the  testimony  and  estimated  the  weight  to  be 
assigned  to  the  report  and  to  the  declaration  of  the  com- 
missioners that  they  had  examined  "inch  by  inch"  the 
properties  involved.  We  say  this  only  in  passing.  The 
case  is  here  on  writ  of  error  and  we  cannot  examine  ques- 
tions of  fact.  Santos  v.  Roman  Catholic  Church,  212  U. 
S.  463;  Ling  Su  Fan  v.  United  Stales,  218  U.  S.  302,  308; 
Barty  v.  Vid/oria,  226  U.  S.  12;  Gauzon  v.  Compania  Gen- 
eral  &c.,  245  U.  S.  86,  88. 

Errors  of  law  besides  those  stated  above  are  asserted. 
For  instance  the  company  contends  that  the  court  used 
the  evidence  that  had  bc^n  introduced  to  prove  title  as 
evidence  of  value  and,  further,  assigned  too  much  strength 
to  it.  Both  propositions  are  too  intimately  associated 
with  and  dependent  upon  the  whole  case  to  be  estimated 
in  separation.   The  court's  consideration,  therefore,  or  its 
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judgment  upon  them  we  cannot  distiu*b.  Indeed,  the 
contention  of  the  land  company  is  but  an  mstance  of  its 
broader  contention  of  want  of  power  m  the  Supreme 
Court  to  review  the  findings  of  the  Court  of  First  Instance 
or  to  disregard  the  report  of  the  commissioners.  Accept- 
ing the  decision  of  the  court  upon  those  propositions,  we 
necessarily  affirm  its  judgment. 

Judgment  affirmed. 

Mb.  Justice  Biundeis  concurs  in  the  result. 


-•••- 


JOSEPH  SCHLITZ  BREWING  COMPANY  v.  HOUS- 
TON ICE  &  BREWING  COMPANY  ET  AL. 

CEKnOBARI  TO  THE  CIBCniT  COURT  OF  APPEALS  FOB  THE 

FIFTH  CIRCUIT. 

No.  326.    Submitted  April  24,  1919.— Decided  May  19,  1919. 

A  manufacturer  of  beer  cannot  claim  the  exclusive  right  to  use  bTO\^ 
bottles  with  brown  labels;  but  their  adoption  by  a  competitor  may 
contribute  to  a  wrongful  deception  if  combined  with  an  imitatiYe 
inscription. 

Hdd,  that  defendant's  label  was  so  dissimilar  to  plaintiff's  in  shape, 
script,  meaning,  and  mode  of  attachment,  that  it  could  not  be  said 
to  add  appreciably  to  any  deception  that  might  arise  from  the 
brown  color  of  label  and  bottle. 

241  Fed.  Rep.  817,  affirmed. 

Thb  case  is  stated  in  the  opinion. 

Mr.  Rttssell  Jaekson  for  petitioner.    Mr.  John  W.  Mo 
MiUan  was  on  the  bri^. 

Mr.  H.  M.  Garwood  for  respondents.   Mr.  Jesse  Andrews 
and  Mr.  WaUer  H.  Walne  were  on  the  brief. 
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Mb.  JusncE  Holmes  ddivesred  the  opinion  of  the  court. 

This  is  a  bill  in  equity  brought  to  restrain  the  use  of  a 
trade-mark  allied  to  infringe  the  plaintiff's  or  at  least  to 
be  used  in  a  way  that  is  calculated  to  deceive  and  unfairly 
to  interfere  with  the  plaintiff's  good  will.  Both  Courts 
have  found  for  the  defendant,  241  Fed.  Rep.  817,  154  C. 
C.  A.  519,  so  that  the  only  question  that  we  shall  consider 
is  whether  upon  inspection  it  can  be  said  as  matter  of  law 
that  the  admitted  acts  of  the  defendant  are  a  wrong  of 
which  the  plaintiff  can  complain. 

Both  parties  sell  beer  in  brown  bottles  with  brown  labels 
and  the  plaintiff  conceded  below  and  still  with  some  im- 
willingness  seems  to  concede  that,  although  perhaps  it 
first  introduced  them  in  this  connection  and  this  place, 
it  cannot  claim  the  brown  bottle,  the  brown  label,  or  the 
two  combined.  These  could  be  used  without  a  warning, 
such  as  sometimes  is  required,  that  the  beer  was  not  the 
plaintiff's.  The  only  question  is  how  the  additional  ele- 
ment, the  form  of  the  inscription,  should  be  treated.  It 
often  is  said  that  the  plaintiff  must  show  a  deception  aris- 
ing from  some  feature  of  its  own  not  common  to  the  pub- 
lic. United  States  Tobacco  Co.  v.  McGreenery,  144  Fed. 
Rep.  531,  532,  cited  by  the  Court  below.  But  so  stated 
the  proposition  may  be  misleading.  It  is  not  necessary 
that  the  imitation  of  the  plaintiff's  feature  taken  alone 
should  be  suJBScient  to  deceive.  It  is  a  fallacy  to  break  the 
fagot  stick  by  stick.  It  would  be  enough  if  taken  with  the 
elements  common  to  the  public  the  inscription  accom- 
plished a  result  that  neither  would  alone.  New  England 
Awl  &  Needle  Co.  v.  MarWorongh  Awl  &  Needle  Co.,  168 
Massachusetts,  154,  156. 

But  it  is  true  that  the  unlawful  imitation  must  be  what 
achieves  the  deception,  even  though  it  could  do  so  only  on 
the  special  background  lawfully  used.  The  question 
again  narrowed  is  whether  that  is  the  case  here.    The 
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shape  of  the  defendant's  label  is  different  from  the  plain* 
tiff's;  the  script  upon  it  not  only  is  wholly  different  from 
the  other  in  meanii^,  to  one  who  reads  the  two,  but  hardly 
can  be  said  to  resemble  it  as  a  picture.  The  two  labels  are 
attached  to  the  bottles  in  quite  unlike  modes.  The  Schlitz 
is  applied  in  a  spiral  around  the  length  of  the  bottle  so  as 
to  make  the  ends  of  the  label  parallel  to  the  sides  of  the 
glass.  The  defendant's  is  pasted  around  the  bottom  of 
the  bottle  in  the  usual  way.  This  diversity  of  itself  ren- 
ders mistake  unlikely.  If  there  were  deception  it  seems  to 
us  that  it  would  arise  from  beer  and  brown  color  and  that 
it  could  not  be  said  that  the  configuration  appreciably 
helped.  Coats  v.  Merrick  Thread  Co.,  149  U.  S.  562,  573. 
Beyond  stating  the  principles  to  be  applied  there  is  little 
to  be  said  except  to  compare  the  impression  made  by  the 
two,  or,  if  that  form  of  statement  is  preferred,  the  memory 
of  Schlitz  with  the  presence  of  the  defendant's  bottles 
as  marked. 

Decree  affrmed. 

Mr.  Justice  McEemna  and  Mr.  Justice  Pttnet 
dissent. 


^m^ 


COLEMAN,   SURVIVING   ADMINISTRATRIX  OF 
COLEMAN,  V.  UNITED  STATES. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 

No.  343.    Argued  April  29,  1919.— Decided  May  19, 1919. 

A  tax  demanded  and  paid  under  §  29  of  the  War  Revenue  Act  of 
June  13,  1898,  c.  448,  30  Stat.  448,  on  a  contingent  beneficial  in- 
terest not  vested  prior  to  July  1,  1902,  contrary  to  the  Refunding 
Act  of  June  27, 1902,  c.  1160,  §  3, 32  Stat.  406,  is  a  tax  "erroneously 
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collected^'  within  the  meaning  of  the  Act  of  July  27,  1912,  c.  256, 
37  Stat.  240,  although  the  payment  was  without  protest  or  reserva- 
tion, and  under  that  act  the  right  to  a  refund  is  barred  if  the  claim 
was  not  presented  to  the  Commissioner  of  Internal  Revenue  on  or 
before  January  1, 1914. 
53  Ct  Cfans.  628,  affinned. 

Thib  case  is  stated  in  the  opinion. 
Mr.  H.  T.  Newcomb  for  appellant. 
The  Solicitor  Oeneral  for  the  United  States. 

Mb.  Justice  Holmes  delivered  the  opinion  of  the 
court. 

This  is  a  suit  to  recover  $6,721.71  paid  for  a  tax  upon 
the  distributive  shares  of  the  children  of  Walter  H.  Cole- 
man in  his  personal  property.  The  tax  was  demanded  and 
paid  under  the  Act  of  June  13,  1898,  c.  448,  §  29,  30  Stat. 
448,  464,  465.  The  later  Act  of  June  27,  1902,  c.  1160, 
§  3,  32  Stat.  406,  directed  the  refunding  of  so  much  of 
such  taxes  ''as  may  have  been  collected  on  contingent 
beneficial  interests  which  shall  not  have  been  vested  prior 
to  July  first,''  1902,  and  forbade  a  tax  to  be  imposed  upon 
such  an  interest.  On  July  1, 1902,  Coleman  was  dead  but 
his  debts  had  not  been  paid,  the  year  allowed  for  the  proof 
of  claims  agamst  his  estate  had  not  exph^,  and  the  ex- 
penses of  administration  had  not  been  ascertained*  There- 
fore, it  is  said,  the  interest  of  his  children  still  was  con- 
tingent. United  States  v.  JaneSy  236  U.  S.  106.  McCoach 
V.  Pratty  236  U.  S.  562.  The  tax  was  collected  on  May  29, 
1903.  On  March  17,  1914,  the  claimants  applied  to  the 
Collector  of  Internal  Revenue  and  through  him  to  the 
Conunissioner  of  Intemal  Revenue  to  refimd  it.  The  ap- 
plication was  rejected  and  on  March  9, 1916,  the  claimant 
b^an  this  suit.  The  Court  of  Claims  held  that  it  was 
barred  by  the  Act  of  July  27, 1912,  c.  256,  37  Stat.  240. 
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That  statute  provides  that  "all  clauns  for  the  refunding 
of  any  internal  tax  alleged  to  have  been  erroneously  or 
ill^ally  assessed  or  collected"  under  the  above  men- 
tioned §  29  of  the  Act  of  June  13,  1898,  "or  of  any  sums 
allied  to  have  been  excessive,  or  in  any  manner  wrong- 
fully collected  under  the  provisions  of  said  Act  may 
be  presented  to  the  Commissioner  of  Internal  Revenue  on 
or  before  the  first  day  of  January,  nineteen  hundred  and 
fourteen,  and  not  thereafter."  By  §  2  payment  of  claims 
so  presented  is  directed.  The  act  is  entitled  "An  Act 
Extending  the  time  for  the  repayment  of  certain  war- 
revenue  taxes  erroneously  collected,"  and  the  claimant 
contends  that  the  present  claim  is  not  of  that  sort,  that 
this  tax  having  been  paid  without  protest  or  any  reservar 
tion  of  rights,  the  claim  is  only  for  a  bounty  conferred  by 
the  Act  of  1902  and  that  the  benevolence  of  that  act 
never  has  been  withdrawn.  But,  bounty  or  not,  the 
direction  in  the  Act  of  1902  was  on  the  footing  that  the 
sums  ordered  to  be  repaid  were  collected  erroneously, 
VanderhiU  v.  Eidmauy  196  U.  S.  480,  and  was  an  order  for 
the  refunding  of  a  tax  allied  to  have  been  erroneously 
collected.  The  present  tax  had  not  been  collected  when 
the  Act  of  Jime  27,  1902,  was  passed,  but  was  collected 
afterwards  contrary  to  its  terms.  There  was  little  bounty 
in  its  application  to  such  a  case.  No  argument  can  make 
it  plainer  than  do  the  words  themselves  that  the  Act  of 
1912  applies  to  the  present  claim,  and  that  it  was  pre- 
sented too  late. 

JiidgmerU  (affirmed. 
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SAGE  ET  AL.,  EXECUTORS  OF  SAGE,  v.  UNITED 

STATES. 

APPEAL  FROM  THE  C0X7RT  OF  CLADfS. 
No.  344.    Argued  April  29,  I019.--Deeided  May  19, 19ia 

A  suit  against  a  collector  of  internal  revenue  to  recover  money  wrong- 
fully collected  as  taxes  is  personal,  notwithstanding  the  statutory 
provisions  for  preliminaiy  appeal  to  the  Commissioner,  appearance 
by  the  district  attorney,  and  payment  by  the  United  States  in 
certain  cases;  and,  since  the  United  States  is  not  privy  to  the  judg- 
ment^ a  recovery  of  part  in  a  suit  for  the  whole  against  the  collector, 
and  satisfaction  of  the  judgment  by  the  United  States,  do  not  bar 
a  suit  against  the  United  States  for  the  remainder  in  the  Court  of 
Claims.    P.  36. 

Claims  already  presented  to  the  Commissioner  under  the  Act  of 
June  27,  1902,  c.  1160,  §  3,  32  Stat.  406,  for  taxes  on  contingent 
legacies  erroneously  collected  under  §  29  of  the  War  Revenue  Act 
of  June  13,  1898,  and  satisfied  in  part  only  through  a  suit  against 
the  collector,  need  not  be  presented  anew  in  order  to  obtain,  as  to 
the  residue,  the  benefit  of  the  Refunding  Act  of  July  27,  1912, 
c.  256, 37  Stat.  240.   P.  38. 

The  Act  of  1912,  supra^  created  new  rights;  its  only  condition  is  that 
the  claims  shall  have  been  presented  not  later  than  January  1, 1914; 
and  the  limitation  on  suit  in  the  Court  of  Claims  (Rev.  Stats., 
§  1069)  does  not  begin  before  that  date.   P.  38. 

So  hM  where  the  claim  had  been  presented  under  the  Act  of  1902, 
swpra^  rejected,  and  in  part  satisfied  through  suing  the  collector, 
and  suit  for  the  residue  was  begun  in  the  Court  of  Claims  January  23, 
1917,  application  for  repayment  having  been  made  September  7, 
1916,  and  rejected  October  30.  Id. 

63  Ct.  Cbns.  628,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  H.  T.  NevDcomb  for  appellants. 

The  Solicitor  General  for  the  United  States: 
The  ground  of  the  present  suit  is  that  the  taxes  in  ques- 
tion were  erroneously  collected  on  "contingent  beneficial 
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interests"  contrary  to  the  Act  of  June  27,  1902.  Since 
the  latter  act  was  in  force  at  the  time  the  former  suit  was 
brought  it  can  only  be  presumed  that  the  suit  was  based 
on  the  same  ground.  But  whether  it  was  or  not  is  im- 
material since  the  subject-matter  of  the  suit  was  the 
same.  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  122, 
130,  131;  Stark  v.  Starr,  94  U.  S.  477,  485. 

From  the  decision  in  Ward  v.  Sage,  185  Fed.  Rep.  7,  it 
conclusively  appears  that  the  subjectrinatter  of  tlmt  suit 
was  identical  with  the  subjectrmatter  of  the  present  one. 

While  the  United  States  was  not  eo  nomine  a  party  to 
the  record,  the  former  suit  obviously  was  in  effect  a  suit 
i^ainst  the  United  States,  under  statutes  authorizing  it 
to  be  so  brought,  and  the  least  that  can  possibly  be  said 
is  that  the  United  States  was  a  privy  to  the  suit.  The  re- 
quirements of  the  doctrine  of  res  jvdicata  therefore  are 
amply  met. 

While  there  undoubtedly  exists  at  common  law  a 
right  of  action  i^ainst  a  tax  collector  to  recover  sums 
wrongfully  collected  and  paid  under  protest,  such  a  suit 
when  brought  against  a  collector  of  internal  revenue 
is  in  substance  a  suit  i^ainst  the  United  States,  the 
Government  by  the  statutes  having  consented  to  be  sued 
in  the  name  of  the  collector.  This  conclusion  follows  from 
a  consideration  of  the  provisions  of  the  statutes  relating 
to  such  suits.  State  Railroad  Taxes,  92  U.  S.  575,  613; 
Crocker  v.  MaUey,  249  U.  S.  223;  Philadelphia  v.  The 
Collector,  5  Wall.  720,  733;  Andreae  v.  Redfidd,  98  U.  S. 
225,  233. 

The  claim  for  $33,665.39,  not  having  been  presented  to 
the  Commissioner  of  Internal  Revenue  prior  to  January  1, 
1914,  is  barred  by  the  Act  of  July  27,  1912. 

The  claim  filed  in  August,  1903,  cannot  be  the  basis  of 
the  present  suit.  That  claim  was  merged  into  and  ex- 
tinguished by  the  judgment.  The  present  suit  is  for  the 
difference  between  the  amount  of  the  judgment  recovered 
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on  the  fonner  claim  and  the  whole  amount  of  the  tax,  viz., 
S33,665.39,  and  no  claim  for  this  amount  has  ever  been 
presented  to  the  Conmiissioner  of  Internal  Revenue,  al- 
though application  for  the  payment  thereof  was  made  to 
the  Secretary  of  the  Treasury  on  September  7,  1916. 
The  former  claim  was  filed  simply  as  an  essential  pre- 
requisite to  the  bringing  of  a  suit  against  the  collector  of 
internal  revenue  (see  §  3226,  Rev.  Stats.),  and  was  meiged 
into  and  extinguished  by  the  judgment  recovered  in  that 
suit. 

No  claim  presented  by  the  appellants,  or  any  of  them, 
was  pending  on  file  when  the  Act  of  July  27,  1912,  was 
passed.  None  has  been  filed  since.  The  claim  therefore 
could  not  be  considered. 

If  it  be  contended  that  the  purpose  of  the  Act  of  1912 
was  to  give  to  holders  of  claims  the  right  to  have  those 
filed  or  to  be  filed  prior  to  January  1,  1914,  paid  by  the 
Secretary  of  the  Treasury,  clearly  there  was  no  provision 
that  a  claim  filed  which  had  been  rejected  and  on  which 
suit  had  been  brought  and  the  judgment  rendered  thereon 
satisfied  by  the  United  States  should  be  treated  as  a 
pending  claim. 

If  the  portion  rejected  as  a  valid  claim  in  that  suit 
could  be  again  asserted  by  virtue  of  the  Act  of  1912, 
clearly  a  claim  for  that  portion  must  be  presented,  not 
only  because  claimants  insist  it  is  different  from  the  claim 
as  an  entirety  and  severable,  but  because  the  former  claim 
filed  was  no  longer  pending  but  had  been  acted  on  and 
terminated  as  a  claim. 

If  the  present  suit  be  r^arded  as  based  on  the  claim 
filed  in  August,  1903,  then  the  suit  is  itself  barred.  Claims 
imder  §  3  of  the  Act  of  June  27,  1902,  being  i)ayable 
on  presentation,  it  follows  that  the  claim  [t*  e.,  cause  of 
action]  '^ first  accrues"  when  the  application  for  r^imd  is 
made,  within  the  meaning  of  §  1069,  Rev.  Stats.,  (Jud. 
Ckxie,  §  156).     United  States  v.  Taylor,  104  U.  S.  216; 
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United  States  v.  Cooper,  120  U.  S.  124, 126;  Rice  v.  Untied 
States,  122  U.  S.  611,  620;  United  States  v.  Wardwell,  172 
U.  S.  48. 

Mb.  Justice  Houoss  delivered  the  opinion  of  the  court. 

This  is  a  claim  under  the  Acts  of  June  27, 1902,  c.  1160, 
§  3,  32  Stat.  406,  and  of  July  27,  1912,  c.  256,  37  Stat. 
240,  to  have  refunded  a  tax  collected  under  the  Act  of 
June  13,  189$,  c.  448,  §  29,  30  Stat.  448,  464,  465,  upon 
l^acies  to  the  wife  and  children  of  the  testator  Dean 
Sage.  The  petition  was  dismissed  by  the  Court  of  Claims 
on  demurrer.  The  testator  died  domiciled  in  New  York 
on  June  23,  1902,  so  that  the  debts  of  the  estate  were 
not  ascertained  and,  as  decided  in  McCoach  v.  Pratt,  236 
U.  S.  562,  the  l^acies  were  not  '^absolutely  vested  in 
possession  or  enjoyment "  before  July  1,  1902,  and  there- 
fore by  the  terms  of  the  Act  of  1902  were  not  sub- 
ject to  the  tax  under  the  above  mentioned  §  29.  A  tax 
of  $63,940.88  was  collected,  however,  in  June,  1903.  On 
August  24,  1903,  an  application  to  have  it  refunded  on 
the  ground  that  the  l^acies  were  not  subject  to  taxation 
under  §29  was  made  to  the  Commissioner  of  Internal 
Revenue,  but  was  denied  in  the  following  month.  Two 
years  later  the  petitioners  sued  the  Collector  and  in  May, 
1912,  gpt  judgment  for  $30,275.49,  with  interest  and  costs, 
which  was  satisfied  by  the  United  States.  McCoach  v. 
PraU,  supra,  and  United  States  v.  Jones,  236  U.  S.  106, 
had  not  been  decided  at  that  time  and  it  was  held  that 
some  of  the  iaterests  were  vested  in  enjoyment.  Ward 
V.  Sage,  185  Fed.  Rep.  7.  This  suit  is  for  the  unrepaid 
residue  and  was  begun  on  January  23, 1917.  The  Govern- 
ment contends  that  the  judgment  and  also  the  Act  of 
July  27,  1912,  c.  256,  §  1,  37  Stat.  240,  are  bars  to  the 
present  claim. 

The  former  judgment  is  not  a  bar.    It  is  true  that  the 
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statutes  modify  the  common-law  liability  for  money 
wrongfully  collected  by  duress  so  far  as  to  require  a  pre- 
liminary appeal  to  the  Commissioner  of  Internal  Revenue 
before  bringing  a  suit.  Rev.  Stats.,  §  3226.  It  is  true  also 
that  it  is  the  duty  of  the  District  Attorney  to  appear  for 
the  collector  in  such  suits,  Rev.  Stats.,  §  771 ;  that  the  judg- 
ment is  to  be  paid  by  the  United  States  and  the  Collector 
is  exempted  from  execution  if  a  certificate  is  granted  by 
the  Court  that  there  was  probable  cause  for  his  act, 
Rev.  Stats.,  §  989;  and  that  there  was  a  permanent 
appropriation  for  the  refunding  of  taxes  illegally  col- 
lected. Rev.  Stats.,  §  3689  (17).  No  doubt  too,  if  it 
appeared  in  a  suit  against  a  collector  who  had  acted  with 
probable  cause  and  had  turned  over  his  money  to  the 
United  States,  that  a  part  of  the  tax  properly  was  due 
to  the  United  States,  unnecessaiy  formalities  might  be 
omitted  and  the  sum  properly  due  might  be  retained.  Of 
course,  the  United  States  in  such  a  case  could  not  re- 
quire a  second  payment  of  that  sum.  Crocker  v.  MaUey, 
249  U.  S.  223.  But  no  one  could  contend  that  technically 
a  judgment  of  a  District  Court  in  a  suit  against  a  collector 
was  a  judgment  against  or  in  favor  of  the  United  States. 
It  is  hard  to  say  that  the  United  States  is  privy  to  such 
a  judgment  or  that  it  would  be  boimd  by  it  if  a  suit  were 
brou^t  in  the  Court  of  Claims.  The  suit  is  personal  and 
its  incidents,  such  as  the  natmre  of  the  defenses  open  and 
the  allowance  of  interest,  are  different.  It  does  not  con- 
cern property  in  which  the  United  States  asserts  an  in- 
terest on  its  own  behalf  or  as  trustee,  as  in  Minnesota  v. 
Hitdicock,  185  U.  S.  373,  388.  At  the  time  the  judgment 
is  entered  the  United  States  is  a  stranger.  Subsequently 
the  discretionaiy  action  of  officials  may,  or  it  may  not, 
give  the  United  States  a  practical  interest  in  the  amount 
of  the  judgment,  as  determining  the  amount  of  a  claim 
against  it,  but  the  claim  would  arise  from  the  subsequent 
official  act,  not  from  the  judgment  itself.    United  States  y. 
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Frericha,  124  IT.  S.  315.  But  perhaps  it  would  be  enough 
to  say  that  if  the  judgment  otherwise  were  a  bar  the  bar 
would  be  removed  by  the  subsequent  enactment  of  the 
Act  of  July  27,  1912,  c.  256,  37  Stat.  240,  upon  which, 
as  well  as  the  Act  of  1902,  this  claim  is  based. 

The  Act  of  July  27, 1912,  after  providing  in  §  1  for  the 
presentation  of  claims  for  taxes  erroneously  collected 
under  the  above  mentioned  §29,  as  stated  in  the  pre- 
oediQg  case  of  Coleman  v.  United  States,  ante,  30,  directs 
repayment  in  §2  to  ^'such  claimants  as  have  presented 
or  shall  hereafter  so  present  their  claims,"  and  establish 
them.  The  claimants  had  presented  their  claim,  and  so 
had  complied  with  the  letter  of  the  act.  But  it  is  said 
that  they  filed  it  simply  as  a  prerequisite  to  their  suit 
against  the  Collector  and  that  its  effect  was  eictinguished 
by  the  judgment  in  that  suit.  This  argument  reads  into 
the  words  of  the  statute  what  is  not  there  and  reads  what 
was  there  out  of  the  claim.  The  claim  was  presented  to 
the  Conmiissioner  of  Internal  Revenue  to  get  the  money. 
The  suit  was  only  the  undesired  alternative  in  case  the 
Commissioner  rejected  the  claim.  It  plajrs  no  part  in 
the  question  that  we  now  are  considering.  Suppose  that 
no  suit  had  been  brought  we  can  see  no  ground  for  deny- 
ing that  the  claim  would  have  been  presented  within  the 
meaning  of  the  act.  It  did  not  have  to  be  a  claim  under 
the  act  as  the  statute  in  terms  contemplated  that  it  might 
have  been  presented  before  the  statute  was  passed.  But 
if  the  presenting  was  sufficient  before  the  suit  was  brought 
it  is  sufficient  now.  The  statute  of  com^e  does  not  con- 
fine its  act  of  justice  to  imrejected  claims. 

The  Act  of  1912  applied  in  terms  to  "  all  claims  for  the 
refunding  of  any  internal  tax  alleged  to  have  been  errone- 
ously or  illegally  assessed  or  collected  "  under  the  above 
mentioned  §  29.  The  only  condition  was  that  it  should 
have  been  presented  not  later  than  January  1,  1914.  Un- 
til that  time  no  statute  of  limitations  could  begin  to  run. 
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After  the  act  was  passed  an  application  was  made  on 
September  7,  1916,  to  the  Secretary  of  the  Treasury  for 
repayment  of  the  residue  of  the  erroneously  .collected  tax. 
It  was  rejected  on  October  30,  1916,  on  the  mistaken 
groimd  that  the  judgment  against  the  Collector  finished 
the  matter.  This  suit  was  brought  on  January  23,  1917, 
and  so  was  within  the  six  years  allowed  by  Rev.  Stats., 
§  1069,  for  suits  in  the  C!ourt  of  Claims.  The  Act  of  1912, 
like  that  of  1902,  created  rights  where  they  had  not  existed 
before,  United  States  v.  HvosW,  237  U.  S.  1,  12,  13,  and 
the  claimant's  rights  are  not  barred.  See  further  James  v. 
Hicks,  110  U.  S.  272. 

Judgment  reversed. 


i««*i 


STATE  OP  ARKANSAS  v.  STATE  OF  MISSISSIPPI. 

IN  EQITITT. 
No.  7,  OrigiDal.    Argued  Biatch  3,  4, 1919.— Decided  Maich  19, 1919. 

Under  Equity  Rule  31,  a  replication  hdd  not  required  in  order  to  put 
in  issue  the  allegations  of  the  answer.    P.  41. 

The  act  admitting  Missisappi  as  a  State  describes  the  boundary  as 
beginning  "on  the  river  Mississippi"  and,  after  other  courses,  ex- 
tending again  "to  the  Mismssippi  river,  thence  up  the  same  to  the 
beginning";  the  act  admitting  Arkansas  describes  the  boundary 
as  "beginning  in  the  middle  of  the  main  chaimel  of  the  Mississippi/' 
thence  along  other  courses,  and  back  "to  the  middle  of  the  main 
channel  of  the  Mississippi  river;  thence  up  the  middle  of  the  main 
channel  of  the  sud  river  to  the  .  .  .  point  of  beginning." 
Hdd,  that  the  boundary  between  the  two  States  as  fixed  by  the  acts 
was  the  middle  of  the  main  channel  of  navigation,  and  not  a  line 
equidistant  from  the  banks  of  the  river.  P.  43.  Arkansas  v.  Ten" 
nessee,  246  U.  S.  158. 

It  does  not  api)ear  that  any  specific  agreement  was  entered  into  be- 
tween the  States  of  Mississippi  and  Arkansas,  under  the  Joint 
Resolution  of  Congress  of  January  26,  1909,  35  Stat.  1161,  author- 


40  OCTOBER  TERM,  19ia 

Opinion  of  the  Court.  250  U.  8. 

izing  an  agreement  or  compact  ''to  fix  the  boundary  line  between 
said  States,  where  the  Mississippi  River  now,  or  formerly,  formed 
the  said  boundary  lincT,"  and  to  make  mutual  cessions  of  lands 
separated  by  changes  in  the  river,  settle  jurisdiction  as  to  offenses 
on  the  river,  etc.   P.  43. 

The  court  finds  no  occasion  in  the  constitutions,  laws  or  decisions  of 
the  two  States,  or  in  acquiescence,  and  practices  of  the  inhabitants 
of  the  disputed  territory  in  recognition  of  another  boundary,  to 
depart  from  the  principle  which  makes  equality  of  navigation  the 
controlling  consideration  in  fixing  the  boundary  between  States 
separated  by  a  navigable  stream.    P.  44. 

In  case  of  an  avulsion,  the  boundary  line  is  to  be  fixed  at  the  middle 
of  the  main  channel  of  navigation  as  it  was  just  previous  to  the 
avulsion.    P.  45. 

The  location  of  the  disputed  line  will  be  left  in  the  first  instance  to 
commissioners  to  be  appointed  by  the  court  upon  suggestions  of 
counsel,  with  power  to  take  further  proofs  as  may  be  authorized 
by  the  interlocutory  decree  to  be  entered  herein.    P.  47. 

The  case  is  stated  in  the  opinion. 

Mr.  Herbert  Pope,  with  whom  Mr.  John  D.  ArbuckUf 
Attorney  General  of  the  State  of  Arkansas,  Mr.  John  M. 
Moore  and  Mr.  Albert  M.  Kales  were  on  the  brief,  for 
plaintiff. 

Mr.  Gamer  W.  Greeny  with  whom  Mr.  Roes  A.  CoUinSf 
Attorney  General  of  the  State  of  Mississippi,  Mr.  Gerald 
Fitzgerald,  Mr.  George  F.  Maynard  and  Mr.  Marceltua 
Green  were  on  the  brief,  for  defendant. 

Mb.  Justice  Day  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  to  determine  a  portion  of  the 
boimdary  line  between  the  States  of  Arkansas  and  Missis- 
sippi. It  appears  that  at  the  place  in  dispute  the  Missis- 
sippi River  formerly  had  its  course  from  Friar's  Point  in 
a  southwesterly  direction,  then  made  a  turn  to  the  south, 
flowing  in  a  southerly  direction,  then  a  turn  towards  the 
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west  in  the  shape  of  a  half  moon,  then  a  sharp  turn  to 
the  norUi  and  flowing  northerly,  and  thence  westerly, 
making  a  bend  in  the  river  in  the  shape  of  a  horseshoe, 
which  was  known  as  Horseshoe  Bend.  It  is  averred  in 
the  bill,  that  in  1848  the  river  suddenly  left  its  course 
and  ran  westerly  across  the  points  of  the  bend,  cutting 
off  a  tract  of  land  which  has  become  known  as  Horse- 
shoe Island.  The  answer  avers  that  this  avulsion  oc- 
curred in  1842;  but  the  exact  date  is  immaterial.  That  it 
did  occur  is  clearly  established,  and  it  is  generally  q)oken 
of  in  the  testimony  as  happening  in  1848.  We  may  say 
preliminarily  that  we  find  no  substance  in  the  contention 
of  the  respondent  that  the  allegations  of  the  answer  must 
be  taken  as  true  for  want  of  replication.  Under  new 
Equity  Rule  31  in  a  case  of  this  character  no  replication 
is  required  in  order  to  make  the  issues. 

The  State  of  Arkansas  contends  that  the  old  coiu'se  of 
the  river  before  the  avulsion  was  within  a  body  of  water 
now  known  as  Horseshoe  Lake  or  Old  River,  a  body  of 
water  of  considerable  length  and  depth.  The  State  of 
Mississippi  contends  that  the  old  river  ran  through  a  body 
of  water  still  remaining,  but  considerably  further  to  the 
north,  and  known  as  Dustin  Pond,  and  that  before  the 
avulsion  the  course  of  the  river  on  the  upper  side  of  the 
Bend  was  considerably  to  the  westward  of  the  course 
claimed  by  Arkansas,  and  ran  where  now  there  is  a  slough 
not  far  from  the  middle  of  Horseshoe  Island.  These  di- 
verse claims  are  illustrated  by  an  examination  of  the  map, 
exhibit  A,  attached  to  the  bill. 

As  we  view  the  case  it  is  practically  controlled  by  the 
decision  of  this  court  in  Arkansas  v.  Tennessee,  246  U.  S. 
158.  In  view  of  that  decision  we  are  relieved  of  the  neces- 
sity of  a  discussion  in  detail  of  much  that  is  urged  upon 
our  attention  now.  Arkansas  was  admitted  to  the  Union 
June  23, 1836  (5  Stat.  50, 51)  by  an  act  of  Congress  which 
as  to  its  boundaries  provided: 
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"B^iiining  in  the  middle  of  the  main  channel  of  the 
Mississippi  river,  on  the  parallel  of  thirty-six  degrees 
north  latitude,  running  from  thence  west,  with  the  said 
parallel  of  latitude,  to  the  Saint  Francis  river,  thence  up 
the  middle  of  the  main  channel  of  said  river  to  the  paral- 
lel of  thirty-six  degrees  thirty  minutes  north;  from  thence 
west  to  the  southwest  comer  of  the  State  of  Missouri; 
and  from  thence  to  be  bounded  on  the  west,  to  the  north 
bank  of  Red  river,  by  the  lines  described  in  the  first  article 
of  the  treaty  between  the  United  States  and  the  Cherokee 
nation  of  Indians  west  of  the  Mississippi,  made  and  con- 
cluded at  the  city  of  Washington,  on  the  26th  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-eight;  and  to  be  bounded  on  the  south  side 
of  Red  river  by  the  Mexican  boundary  line,  to  the  north- 
west comer  of  the  State  of  Louisiana;  thence  east  with 
the  Louisiana  State  line,  to  the  middle  of  the  main  channel 
of  the  Mississippi  river;  thence  up  the  middle  of  the  main 
channel  of  the  said  river  to  the  thirty-sixth  d^ree  of  north 
latitude,  the  point  of  beginning." 

Mississippi  had  previously  been  admitted  to  the  Union 
by  an  act  of  Congress  April  3,  1818,  (3  Stat.  348),  which 
provided : 

"Beginning  on  the  river  Mississippi  at  the  point  where 
the  southern  boundary  line  of  the  state  of  Tennessee 
strikes  the  same,  thence  east  along  the  said  boundary 
line  to  the  Tennessee  river,  thence  up  the  same  to  the 
mouth  of  Bear  Creek,  thence  by  a  direct  line  to  the  north- 
west comer  of  the  cotmty  of  Washington  [Alabama],  thence 
due  south  to  the  Gulf  of  Mexico,  thence  westwardly, 
including  all  the  islands  within  six  leagues  of  the  shore, 
to  the  most  eastern  junction  of  Pearl  river  with  Lake 
Borgne,  thence  up  said  river  to  the  thirty-first  degree  of 
north  latitude,  thence  west  along  the  said  d^ree  of  lati- 
tude to  the  Mississippi  river,  thence  up  the  same  to  the 
beginning." 
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It  will  be  observed  that  the  language  of  the  Mississippi 
act,  so  far  as  now  important  to  consider^  fixes  the  boundary 
upoa  the  Mississippi  River  as  ''up  the  same  to  the  b^in- 
ning/'  and  the  language  of  the  Arkansas  act  is:  ''beginning 
in  the  middle  of  the  main  channel  of  the  Mississippi 
river  .  .  .  thence  east,  with  the  Louisiana  State  line, 
to  the  middle  of  the  main  channel  of  the  Mississippi  river, 
thence  up  the  middle  of  the  main  channel  of  the  said 
river  to  the  thirtynsixth  degree  of  north  latitude,  the  point 
of  b^inning." 

The  State  of  Arkansas  contends  that  these  acts  of  Con- 
gress fix  the  middle  of  the  channel  of  navigation  as  it 
existed  before  the  avulsion  as  the  boundary  line  between 
the  States.  By  the  State  of  Mississippi  it  is  contended 
that  the  boundary  line  is  a  line  equidistant  from  the  well 
defined  banks  of  the  river.  Language  to  the  same  effect 
as  that  contained  in  the  acts  of  admission  now  before  us 
was  before  this  court  in  the  case  of  Arkansas  v.  Tennessee^ 
supra,  and  in  that  case  the  subject  was  considered,  and 
the  meaning  of  the  Arkansas  act,  and  similar  language 
in  the  act  admitting  the  State  of  Tennessee,  was  inter- 
preted. The  rule  laid  down  in  Iowa  v.  Illinois,  147  XT.  S.  1, 
was  followed,  and  it  was  held  that  where  the  States  of 
the  Union  are  separated  by  boundary  lines  described  as 
"a  line  drawn  along  the  middle  of  the  river,"  or  as  "the 
middle  of  the  main  channel  of  the  river,"  the  boundary 
must  be  fixed  at  the  middle  of  the  main  navigable  channel, 
and  not  along  the  line  equidistant  between  the  banks. 
We  r^ard  that  decision  as  settlii^  the  law,  and  see  no 
reason  to  depart  from  it  in  this  instance. 

It  is  urgently  insisted  that  the  laws  and  decisions  of 
Arkansas  and  Mississippi  are  to  the  contrary,  and  our 
attention  is  called  to  Joint  Resolution  of  Congress  of  1909, 
35  Stat.  1161,  which  provides: 

"That  the  consent  of  the  Congress  of  the  United  States 
is  hereby  given  to  the  States  of  Mississippi  and  Arkansas 
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to  enter  into  such  agreement  or  compact  as  they  may  deem 
desirable  or  necessary,  not  in  conflict  with  the  Constitution 
of  the  United  States,  or  any  law  thereof,  to  fix  the  bound- 
ary line  between  said  States,  where  the  Mississippi  River 
now,  or  formerly,  formed  the  said  boundary  line  and  to 
cede  respectively  each  to  the  other  such  tracts  or  parcels  of 
the  territory  of  each  State  as  may  have  become  separated 
from  the  main  body  thereof  by  changes  in  the  course  or 
channel  of  the  Mississippi  River  and  also  to  adjudge  and 
settle  the  jurisdiction  to  be  exercised  by  said  States,  respec- 
tively, over  offences  arising  out  of  the  violation  of  the  Laws 
of  said  States  upon  the  waters  of  the  Mississippi  River." 
Approved  January  26,  1909. 

No  specific  agreement  appears  to  have  been  entered 
into  under  this  act;  but  it  is  insisted  that  Arkansas 
and  Mississippi  by  their  respective  constitutions  have 
fixed  the  boundary  line,  as  it  is  now  claimed  to  be 
by  the  State  of  Mississippi,  and  that  such  boundaiy 
line  has  become  the  true  boundary  of  the  States  irre- 
spective of  the  decision  of  this  court  in  Iowa  v.  lUinoiSf 
supra,  followed  in  Arkansas  v.  Tennesseej  supra.  We 
have  examined  the  constitutions  and  decisions  of  the 
respective  States,  and  find  nothing  in  them  to  change 
the  conclusions  reached  by  this  court  in  determining  the 
question  of  boundary  between  States.  A  similar  con- 
tention was  made  in  Arkansas  v.  Tennessee  as  to  the 
effect  of  the  Arkansas  and  Tennessee  l^slation  and  de- 
cisions, and  the  contention  that  the  local  law  and  decisions 
controlled  in  a  case  where  the  interstate  boundary  was 
required  to  be  fixed,  imder  circumstances  very  similar  to 
those  here  presented,  was  rejected.  In  that  case  the 
Arkansas  cases,  which  are  now  insisted  upon  as  authority 
for  the  respondent's  contention,  were  fully  reviewed.  The 
Mississippi  cases  called  to  our  attention,  of  which  the 
leading  one  seems  to  be  Tlie  Steamboat  Magnolia  v.  Mar^ 
shaUy  39  Mississippi,  109,  as  well  as  the  l^islation  of  the 
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State,  seem  to  sustain  the  ckum  that  local  jurisdiction 
and  right  of  soil  to  the  middle  of  the  river,  is  fixed  by  a 
line  equidistant  from  the  banks.  But  whatever  may  be 
the  effect  of  these  decisions  upon  local  rights  of  property 
or  the  administration  of  the  criminal  laws  of  the  State, 
when  the  question  becomes  one  of  fixing  the  boundary 
between  States  separated  by  a  navigable  stream,  it  was 
specifically  held  in  Iowa  v.  Illinois,  supra,  followed  in 
later  cases,  that  the  controlling  consideration  is  that 
which  preserves  to  each  State  equality  in  the  navigation 
of  the  river,  and  that  in  such  instances  the  boimdary 
line  is  the  middle  of  the  main  navigable  channel  of  the 
river.  In  Arkansas  v.  Tennessee,  supra,  p.  171,  we  said: 
"The  rule  thus  adopted,  [that  declared  in  Iowa  v.  lUinois] 
known  as  the  rule  of  the  *  thalweg,'  has  been  treated  as  set 
at  rest  by  that  decision.  Louisiana  v.  Mississippi,  202 
U.  S.  1,  49;  Washington  v.  Oregon,  211  U.  S.  127,  134; 
214  U.  S.  205,  215.  The  argument  submitted  in  behalf 
of  the  defendant  State  in  the  case  at  bar,  including  a 
reference  to  the  notable  recent  decision  of  its  Supreme 
Court  in  State  v.  Munde  Pulp  Co.  (1907),  119  Tennessee, 
47,  has  failed  to  convince  us  that  this  rule  ought  now, 
after  the  lapse  of  twenty-five  years,  to  be  departed  from." 

We  are  unable  to  find  occasion  to  depart  from  this  rule 
because  of  long  acquiescence  in  enactments  and  decisions, 
and  the  practices  of  the  inhabitants  of  the  disputed  ter- 
ritory in  recognition  of  a  boundary,  which  have  been  given 
wei^t  in  a  number  of  our  cases  where  the  true  boundary 
line  was  difficult  to  ascertain.  (See  Arkansas  v.  Tennessee, 
supra,  and  the  cases  cited  at  p.  172.) 

This  record  presents  a  clear  case  of  a  change  in  the 
course  of  the  river  by  avulsion,  and  the  applicable  rule 
established  in  this  court,  and  repeatedly  enforced,  re- 
quires the  boundary  line  to  be  fixed  at  the  middle  of  the 
channel  of  navigation  as  it  existed  just  previous  to  the 
avulsion.   The  location  and  determination  of  such  bound- 
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ary  is  a  matter  which  we  shall  leave  in  the  first  instance 
to  a  cominission  of  three  competent  persons  to  be  named 
by  the  court  upon  suggestion  of  counsel,  as  was  done  in 
Arkansas  v.  Tennessee.  See  247  U.  S.  461.  This  com- 
mission will  have  before  it  the  record  in  this  case,  and 
such  further  proofs  as  it  may  be  authorized  to  receive 
by  an  interlocutory  decree  to  be  entered  in  the  case. 
Counsel  may  prepare  and  submit  the  form  of  such  decree. 


•«•«• 
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&  COMPANY. 

CEBnOBABI  TO  THE  CmCUTT  COUBT  OF  APFEAIi3  FOB  THE 

SECOND  cmcurr. 

No.  227.    Aigued  Bdarch  13,  1919.— Decided  May  19,  19ia 

A  pioviaon  in  a  construction  contract  that  in  case  of  annulment 
''the  United  States  all  have  the  right  to  take  possession  of,  wherever 
they  may  be,  and  to  retain  all  materials,  tools,  buildings,  tram- 
ways, cars,  etc.,  or  any  part  or  parts  of  same  prepared  for  use  or  in 
use  in  the  prosecution  of  the  work,  •  .  .  under  purchase,  at 
a  valuation  to  be  determined  by  the  En^eer  Officer  in  charge," 
held  not  applicable,  in  irwiiumf  to  property  belonging  to,  and 
which  had  been  used  in  the  construction  by,  a  third  party.   P.  54. 

Upon  annulment  of  a  construction  contract,  the  Government  retained 
certain  property,  on  the  ate,  which  belonged  to  a  third  party  who 
had  been  doing  the  work,  and,  with  knowledge  of  his  claim  and 
without  his  consent,  valued  it,  credited  the  defaulting  contractor 
accordingly,  and  leased  or  disposed  of  it  to  a  new  contractor,  at 
the  latter's  request,  for  the  completion  of  the  work,  upon  the  under- 
standing that  the  United  States  did  not  undertake  to  transfer  title, 
nor  guarantee  peaceable  possession,  etc.,  and  would  not  be  respon- 
able  for  the  expense  or  cost  of  any  action  against  the  new  contractor 
nor  subject  itself  to  any  claim  on  account  of  the  seisure.  Hdd, 
tiiat  no  contractual  liability  could  be  implied  against  the  United 
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States,  and  that  the  new  oontractor,  having  so  taken  and  used  the 
piopeHy,  was  liable  to  its  owner  for  the  conversion.     Id.    United 
SUUa  V.  Buffalo  PiUb  Co.,  234  U.  S.  228,  distinguished 
241  Fed.  Sep.  d89,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  WiUiam  M.  Parke  and  Mr.  Charles  D.  Lockwood, 
with  vvhom  Mr.  Homer  8.  Cumminga  and  Mr.  8.  L.  8wart8 
were  on  the  brief,  for  petitioner: 

The  taking  of  the  plaintiff's  property  by  the  officers  of 
the  United  States  was  not  a  taking  under  eminent  domain, 
but  a  proprietary  taking  under  a  doctrine  of  private  law 
which  did  not  in  any  way  rest  upon  the  rights  of  the  Gov- 
ernment as  sovereign  and  which,  if  correct  in  theory, 
would  have  been  equally  available  to  any  private  citizen 
under  similar  circumstances. 

Since  the  taking  was  tortious,  the  plaintiff  cannot  r&- 
cover  the  value  from  the  Government.  No  title  can  be 
acquired  by  a  tortious  taking. 

Neither  the  plaintiff  nor  its  predecessors  in  title  ever 
entered  into  any  contractual  relation  which  had  the  effect 
of  bringing  their  property  within  the  operation  of  the 
Government's  contract  with  the  Hubbard  Building  & 
Realty  Company,  and  therefore,  no  matter  what  con- 
struction be  placed  upon  pars^raph  33  of  that  contract 
it  coidd  not  affect  the  plaintiff's  title  to  the  property. 

A  right  to  '^ purchase"  plaintiff's  property  could  not 
be  exercised  by  seizing  it  and  making  payment  to  the 
Hubbard  Building  &  Realty  Company. 

The  Government,  in  purporting  to  exercise  its  allq^ 
ri^ts  under  pars^raph  33,  attempted  to  retain  the  plant 
under  lease.  Since  paragraph  33  did  not  permit  the  Gov- 
ernment to  retain  property  under  lease  but  only  to  re- 
tain it  under  purchase,  such  an  effort  to  lease  was  wholly 
nugatory  and  did  not  vest  any  title,  interest  or  right  to 
possession  in  the  Government. 
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Mr.  Harry  W.  Reynolds  and  Mr.  J.  Kemp  Bartletty  with 
whom  Mr.  Lewis  Sperry  was  on  the  brief,  for  respondent : 

The  taking  of  the  property  by  the  officers  of  the  United 
States  was  a  valid  exercise  of  the  power  of  eminent  do- 
main. Act  March  3,  1905,  33  Stat.  1131 ;  Act  of  April  24, 
1888, 25  Stat.  94;  United  States  v.  Certain  Lands  in  Narror 
ganseU,  146  Fed.  Rep.  654,  657;  Houck  v.  United  States, 
201  Fed.  Rep.  867;  United  States  v.  Buffalo  Pitts  Co.,  234 
U.  S.  228;  United  States  v.  SocieU  Anonyme  Ac,  224  U.  S. 
309;  United  States  v.  Lynah,  188  U.  S.  445;  United  States 
V.  Great  FaUs  Mfg.  Co.,  112  U.  S.  645;  s.  c.  124  U.  S.  581. 

In  all  these  cases,  as  well  as  in  the  case  at  bar,  the 
Government  took  property  or  rights  that  were  needed  by 
it  in  the  making  of  public  improvements  or  in  fmtherance 
of  public  welfare,  but  to  which  it  asserted  no  title  vested 
in  the  Grovemment  prior  to  the  taking.  The  government 
enpneers  made  no  claun  that  the  property  in  question 
had  become  the  Government's  property.  They  asserted 
that  under  the  terms  of  the  contract  the  Government  had 
the  right  to  retain  and  use  it  in  the  completion  of  the 
work  and  also  to  purchase  it  at  a  price  to  be  determined 
by  the  engineer  officer  in  charge,  but  the  purchase  was 
a  mere  incident,  the  important  fact  being  the  retention 
for  use  in  completing  the  work,  of  the  property  in-p 
volved. 

The  United  States  had  the  right  under  the  specifica- 
tions to  hold  and  use  the  property  in  the  completion  of 
the  work,  and  therefore  the  use  by  the  respondent  was 
not  tortious  and  does  not  render  the  respondent  liable 
to  the  petitioner  for  a  conversion. 

The  petitioner  can  succeed  solely  upon  the  strength  of 
its  own  title  and  its  right,  if  it  had  any,  to  the  possession 
of  the  property  in  June  or  July,  1910.  That  the  petitioner 
was  not  in  either  actual  or  constructive  possession  of  the 
property  at  that  time  or  for  a  long  time  prior  thereto 
is  clearly  established.    Section  33  of  the  specifications 
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is  carefully  warded  so  as  to  include  all  the  buildings^ 
materials^  machinery^  etc.,  or  any  part  or  parts  of  same 
'^prepared  for  use  or  in  use  in  the  prosecution  of  the  work/' 
whether  the  property  of  the  contractor  or  otherwise.  The 
only  limitation  is  to  be  found  in  the  words  '^prepared  for 
use  or  in  use  in  the  prosecution  of  the  work."  llie  build- 
ings, plant  and  materials  assembled  upon  the  work  and 
used  by  Mr.  Ball  and  his  firm  were  ^'prepared  for  use" 
and  were  ''used  in  the  prosecution  of  the  work." 

If  the  important  right  reserved  to  the  Govenunent 
by  the  contract  and  which;  as  section  33  shows,  is  reserved 
in  ''the  form  of  contract  in  use  by  the  Engineer  Depart- 
ment of  the  Army,"  can  be  lost  by  an  arrangement  be- 
tween the  nominal  contractor  and  the  contractor  who 
actually  does  the  work,  by  which  the  one  doing  the  work 
is  allowed  to  do  it  in  the  naine  and  in  the  place  and  stead 
of  the  nominal  contractor,  the  consequence  will  be  serious, 
not  alone  to  the  Government,  but  also  to  all  contractors 
who  are  in  competition  for  public  work  with  any  who 
may  contemplate  the  creation  of  a  situation  that  will  en- 
able them  to  play  fast  and  loose  with  the  Government; 
that  is  to  continue  with  the  work  only  so  long  as  it  is 
profitable,  and  withdraw  from  it  with  their  buildings, 
plant  and  materials  when  it  ceases  to  be  advantageous 
to  them  to  continue.  Mr.  Ball  had  actual,  or  certainly 
constructive,  notice  of  the  provisions  of  the  section  at  the 
time  when  the  property  was  brought  to  the  site.  Among 
other  cases  involving  similar  clauses  in  construction  con- 
tracts, see:  Tivker  &  Scott  v.  U.  S.  Ftdelity  &  Guaranty 
Co.y  169  Fed.  Rep.  211;  DujilUin  SUk  Co.  v.  Spencer,  115 
Fed.  Rep.  689;  Hart  v.  Pokhgain  Harbour  Co.  [1903],  1 
L.  R.  Ch.  Div.  690,  696. 

The  provisions  contained  in  section  33  of  the  specifica- 
tions were  inserted  in  the  interest  of  the  United  States  as  a 
security  and  guarantee  that  the  work  would  be  performed 
to  its  completion,  and  as  a  protection  against  loss  in  the 
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event  of  abandonment  of  the  work  by  the  contractor  or 
anyone  standing  in  the  contractor's  shoes. 

It  would  be  imposing  a  great  hardship  upon  the  res- 
pondenti  to  compel  it  to  pay  a  second  time  for  the 
material,  and  an  exorbitant  sum,  in  addition  to  the  rental 
abready  paid  by  it  to  the  Government,  for  the  buildings 
and  plant  that  the  Government  authorized  it  to  use. 

The  Solicitor  General,  by  leave  of  court,  filed  a  brief 
on  behalf  of  the  United  States  as  amicus  curias: 

Where  the  case  is  not  founded  on  the  Constitution  of 
the  United  States  or  a  law  thereof,  or  a  r^ulation  of  an 
executive  department,  no  recovery  can  be  had  if  the  case 
be  one  sounding  in  tort.  United  States  v.  Buffalo  Pitts 
Co.,  193  Fed.  Rep.  905,  908,  909;  234  U.  S.  228,  232; 
Dodey  v.  United  States,  182  U.  S.  222;  United  States  v. 
Lynah,  188  U.  S.  445, 474 ;  White  &  Co.  v.  BdU.  Engineering 
Co.,  223  Fed.  Rep.  618,  620;  United  States  v.  Emery,  Bird, 
Thayer  Realty  Co.,  237  U.  S.  28,  32;  Russell  v.  United 
States,  182  U.  S.  516,  530,  535;  Peabody  v.  United  States, 
231  U.  S.  530,  539;  Barley  v.  United  States,  198  U.  S. 
229,  234;  Juragua  Iron  Co.  v.  United  States,  212  U.  S. 
297,  309;  Cromer  v.  Krupp,  224  U.  S.  290,  303,  304;  New 
Orleans-BeUee  S.  S.  Co.  v.  United  States,  239  U.  S.  202, 
206,  207;  Tempel  v.  United  States,  248  U.  S.  121. 

The  claim  of  the  Ball  Engineering  Company  against 
the  United  States,  if  any,  does  not  arise  under  the  Con- 
stitution, and,  therefore,  necessarily  is  a  case  sounding 
in  tort.    Peabody  v.  United  States,  231  U.  S.  538,  539. 

Mb.  Justicb  Day  delivered  the  opinion  of  the  court. 

The  Ball  Engineering  Company,  a  Missouri  corporaticm, 
brought  this  action  against  J.  G.  White  &  Company,  Inc., 
a  Connecticut  corporation,  in  the  United  States  District 
Court  for  the  District  of  Connecticut,  for  damages  for 
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the  allied  conversion  of  a  contractor's  plant  and  equip- 
ment, which  was  prepared  for  use  in  prosecuting  the  work 
of  constructing  lock  and  dam  No.  6,  on  the  Trinity  River, 
in  the  State  of  Texas,  and  all  of  which,  including  buildingSi 
were  located  upon  the  site  of  the  lock  and  dam  at  the  time 
of  the  sUlegi&i  conversion.  The  action  was  tried  before  a 
referee,  designated  under  the  Connecticut  practice  a 
Conmuttee.  Two  trials  were  had,  the  first  resulting  in  a 
judgment  in  favor  of  the  plaintiff  for  the  value  of  the  con- 
verted property.  212  Fed.  Rep.  1009.  That  judgment 
was  reversed  by  the  Circuit  Court  of  Appeals  (223  Fed. 
Rep.  618),  and  a  new  trial  ordered  which  took  place  before 
the  same  Committee,  and  upon  the  same  evidence  and  the 
same  finHmga  of  fact,  in  order  to  conform  to  the  decision 
of  the  Circuit  Court  of  Appeals,  judgment  was  rendered 
in  favor  of  the  defendant,  and  this  was  aflirmed  by  the 
Circuit  Court  of  Appeals  on  the  authority  of  its  prior 
decision.  241  Fed.  Rep.  989.  The  case  is  here  upon  writ 
of  certiorari. 

The  United  States  filed  its  brief  amicus  cuticBy  contend- 
ing that  the  decision  of  the  Circuit  Court  of  Appeals  to 
the  effect  that  the  United  States  is  liable  under  the  Tucker 
Act  when  property  of  a  third  person  is  taken  by  one  of  its 
agents,  under  the  circumstances  disclosed,  was  erroneous. 

The  material  facts  are: 

On  July  10,  1906,  the  United  States  entered  into  a 
contract  with  the  Hubbard  Building  &  Realty  Company 
to  construct  lock  and  dam  No.  6  on  the  Trinity  River, 
Texas. 

A  partnership  composed  of  George  A.  Carden  and  P.  D. 
C.  Ball,  known  as  the  Ball  Carden  Company,  in  the  year 
1908  placed  a  considerable  amount  of  property,  consisting 
of  materials,  machinery  and  tools,  on  the  site  of  the  lock 
and  dam  No.  6,  and  used  them  in  constructing  the  lock 
and  dam  until  the  month  of  May,  1909. 

This  partnership  was  dissolved  in  April  or  May,  1909, 
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and  discontinued  the  work  theretofore  carried  on  by  it  in 
the  construction  of  the  lock  and  dam.  Garden  transferred 
all  his  interest  to  Ball,  who,  under  the  name  of  the  Ball 
Engineering  Company,  continued  the  work  until  on  or 
about  September  8,  1909. 

It  does  not  appear  under  what  circumstances  the  Ball 
Garden  Company  or  Ball  operating  as  the  Ball  Engineer- 
ing Company  undertook  the  performance  of  the  work. 

On  September  9,  1909,  work  upon  said  lock  and  dam 
was  abandoned;  on  October  22, 1909,  the  Government  an- 
nulled the  contract  with  the  Hubbard  Comply,  pursuant 
to  its  provisions. 

On  April  2,  1910,  the  Ball  Engineering  Company  was 
organized  under  the  laws  of  Missouri,  and  P.  D.  G.  Ball 
transferred  to  it  all  of  the  property  mentioned  in  the  com- 
plaint. 

The  United  States  entered  into  a  contract  with  the 
defendant  J.  0.  White  &  Company  on  June  6,  1910,  to 
complete  the  construction  of  the  lock  and  dam.  Prior  to 
the  making  of  the  contract  the  defendant  attempted, 
without  success,  to  agree  with  the  Ball  Company  for  the 
purchase  or  rental  of  the  personal  property,  etc.,  specified 
in  the  complaint.  On  June  22,  1910,  the  Government 
notified  the  defendant  that  the  Hubbard  Company  had 
been  directed  to  move  all  property  at  lock  and  dam  No.  6, 
except  certain  specified  items,  and  determined  the  valua- 
tion of  the  same  at  $1 1,578,  and  fixed  a  monthly  rental  of 
$380  therefor  from  the  Government  to  the  defendant, 
and  also  fixed  a  valuation  upon  the  material,  etc.,  at  the 
lock-site  and  notified  the  defendant  to  take  such  of  it  as 
it  deemed  proper,  at  such  valuations  respectively.  The 
Ball  Company  refused  to  assent  to  either  valuation.  On 
July  18, 1910,  the  defendant  receipted  to  the  United  States 
for  the  articles  constituting  the  construction  plant,  and 
for  such  of  the  materials  as  it  was  willing  to  and  did  re- 
ceive.  The  property  which  the  Government  took  from  the 
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Ban  Engpbeerii^  Ckimpany  was  valued  by  it  at  $11,578, 
which  amount  was  credited  on  account  of  the  Hubbard 
Company;  but  the  United  States  neither  paid,  nor  credited 
the  purdiase  price  or  rental  of  the  property  to  the  Ball 
Cknnpany. 

The  United  States  professed  to  act  under  section  33  of 
the  contract  with  the  Hubbard  Company,  which  reads: 

''Annulment. — In  case  of  the  annulment  of  this  contract 
as  conditionally  provided  for  in  the  form  of  contract 
adopted  and  in  use  by  the  Engineer  Department  of  the 
Army,  the  United  States  shall  have  the  right  to  take  pos- 
session of,  wherever  they  may  be,  and  to  retain  all  mate- 
rials, tools,  buildings,  tramways,  cars,  etc.,  or  any  part 
or  parts  of  same  prepared  for  use  or  in  use  in  the  prosecu- 
tion of  the  work,  together  with  any  or  all  leases,  rights  of 
way  or  quarry  privil^es,  under  purchase,  at  a  valuation 
to  be  determined  by  the  Engineer  Officer  in  charge." 

The  Govenunent  would  not  allow  the  Ball  Company 
to  take  possession  of  any  of  the  property  used  in  the  con- 
struction of  the  lock  and  dam.  This  property  the  United 
States  leased  to  the  defendant,  who  used  the  same  in  com- 
pleting the  work,  and  thereafter  retm-ned  all  of  it  to  the 
Government,  except,  of  course,  such  material  as  had  been 
used  in  construction. 

The  Government  inserted  the  following  stipulation  in 
its  contract  with  the  J.  G.  White  &  Company,  Inc.,  "If 
BO  requested  in  writing  by  the  contractor,  the  United 
States  will  exercise  the  right  conferred  by  paragraph  33 
of  the  specifications  forming  part  of  the  annulled  con- 
tract with  the  Hubbard  Building  &  Realty  Company, 
to  take  possession  of  and  retain  all  materials,  tools,  buUd- 
ingis,  tramways,  cars,  etc.,  or  any  part  or  parts  of  the  same 
prepared  for  use  or  in  use  in  the  prosecution  of  the  work 
at  a  valuation  to  be  determined  by  the  Engineer  Officer  in 
charge,  and  the  contractor  for  the  completion  of  the  work 
will  be  permitted  to  use  such  plant  and  material  in  the 
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proeecution  of  the  work,  for  which  he  will  be  charged  a 
fair  rental  or  purchase  value,  to  be  determined  by  the 
Engineer  Officer  in  charge.  It  must,  however,  be  clearly 
understood  that  since  the  ownership  of  the  above-men- 
tioned plant  and  materials  is  not  free  from  doubt,  the 
United  States  does  not  undertake  to  transfer  title,  does 
not  guarantee  peaceable  possession  and  uninterrupted  use, 
and  will  not  defend  any  action  or  writ  that  may  be  in- 
stituted ag^iinst  the  contractor  concermng  the  same  nor 
be  responsible  for  nor  assume  any  expenses  or  costs  in 
connection  therewith.  Nothing  that  may  result  from  the 
exercise  of  the  above-mentioned  right  shall  be  made  the 
basis  of  a  claim  against  the  United  States  or  its  offices  or 
agents." 

The  Circuit  Coiut  of  Appeals,  under  the  circumstances 
here  disclosed,  rightly  held  that  the  Government  had  no 
authority  to  take  the  property  of  the  Ball  Engineering 
Company  by  virtue  of  anything  contained  in  its  contract 
with  the  Hubbard  Company.  And  further  held  that  in- 
asmuch as  the  Government  took  the  property  with  the 
knowledge  that  it  was  claimed  by  the  Ball  Company  and 
used  it  in  the  construction  of  public  work,  it  was  obliged 
to  make  just  compensation  to  the  Ball  Company  by  reason 
of  the  Fifth  Amendment  of  the  Constitution.  ^^It,"  osiys 
the  Court  of  Appeals,  ''made  no  proprietary  claim,  and 
therefore  was  bound  to  pay  the  real  owner  for  the  property, 
whether  the  taking  was  tortious  or  not.  It  fully  recognized 
this  obligation  by  crediting  the  Hubbard  Company  with 
the  value.  The  fact  that  it  recognized  the  wrong  person 
as  owner  and  erroneously  relied  upon  the  contract  with 
the  Hubbard  Company,  by  which  the  plaintiff  was  not 
bound,  in  no  respect  changed  the  material  fact  that  it  had 
taken  the  property  and  acquired  title  thereto.'' 

The  findings  show  that  the  Government  took  posses- 
sion by  virtue  of  its  contract  with  the  Hubbard  Company; 
that  it  definitely  advised  White  &  Company  that  it  would 
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not  be  responsible  for  the  seizure  of  the  property,  and  that 
anything  which  might  result  therefrom  could  not  be  the 
basis  for  any  claim  against  the  United  States,  its  officers 
or  agents.    Under  the  circumstances  disclosed  the  Circuit 
Court  of  Appeals  held  the  White  Company  not  liable  to 
the  Ball  Engineering  Company — ^upon  the  theory  that 
the  Government  had  appropriated  the  property  under 
circumstances  giving  rise  to  an  implied  contract  to  pay  the 
Ball  Engineering  Company  for  it.    This  ruling  was  made 
upon  the  authority  of  United  States  v.  Buffalo  Pitta  Com- 
pany, 193  Fed.  R^.  905,  affirmed  234  U.  S.  228.    In  that 
case  a  suit  was  brought  under  the  Tucker  Act  by  the 
Bujffalo  Pitts  Company  against  the  United  States  to  re- 
cover for  the  value  of  tibe  use  of  a  certain  engine  for  which, 
it  was  alleged,  the  United  States  was  under  an  implied 
contract  to  pay.    The  findings  of  fact  showed  that  the 
Bujffalo  Pitts  Company  sold  a  traction  engine  to  the 
Tayloi^Moore  Construction  Company,  and  took  a  chattel 
mortgage  to  secure  the  payment  of  the  purchase  money. 
The  mortgage  was  duly  recorded,  and  no  part  of  the  piu*- 
chase  money  was  paid.    The  engine  was  put  into  service 
by  the  Taylor-Moore  Company  upon  a  reclamation  proj- 
ect undertaken  by  the  Interior  Department,  the  work 
being  prosecuted  under  a  contract  between  the  United 
States  and  the  Taylor-Moore  Construction  Company. 
The  Construction  Company  defaulted  in  its  work,  and 
assigned  all  of  its  interest  in  the  contract  to  the  United 
States,  and  it  took  possession  of  all  material,  supplies  and 
equipment  belonging  to  the  Construction  Company,  in- 
cluding the  engine  in  question.    The  Buffalo  Pitts  Com- 
pany made  demand  upon  the  District  Engineer  of  the 
Reclamation  Service  for  the  possession  of  the  engine  and 
appurtenances.    But  the  demand  was  refused,  and  the 
engine  retained  for  use  in  the  Government  work.    The 
Buffalo  Pitts  Company  notified  the  representative  of  the 
United  States  of  the  execution  and  filing  of  its  mortgage, 
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prosecution  of  the  work,  for  which  he  will  be  charged  a 
fair  rental  or  purchase  value,  to  be  determined  by  the 
Engineer  Officer  in  charge.  It  must,  however,  be  clearly 
understood  that  since  the  ownership  of  the  above-men- 
tioned plant  and  materials  is  not  free  from  doubt,  the 
United  States  does  not  undertake  to  transfer  title,  does 
not  guarantee  peaceable  possession  and  iminterrupted  use, 
and  will  not  defend  any  action  or  writ  that  may  be  in- 
stituted against  the  contractor  concerning  the  same  nor 
be  responsible  for  nor  assume  any  expenses  or  costs  in 
connection  therewith.  Nothing  that  may  result  from  the 
exercise  of  the  above-mentioned  right  shall  be  made  the 
basis  of  a  claim  against  the  United  States  or  its  officers  or 
agents/' 

The  Circuit  Court  of  Appeals,  imder  the  circumstances 
here  disclosed,  rightly  held  that  the  Government  had  no 
authority  to  take  the  property  of  the  Ball  Engineering 
Company  by  virtue  of  anything  contained  in  its  contract 
with  the  Hubbard  Company.  And  further  held  that  in- 
asmuch as  the  Government  took  the  property  with  the 
knowledge  that  it  was  claimed  by  the  Ball  Company  and 
used  it  in  the  construction  of  public  work,  it  was  obliged 
to  make  just  compensation  to  tiie  Ball  Company  by  reason 
of  the  FUth  Amendment  of  the  Constitution.  ^^It,"  osiys 
the  Court  of  Appeals,  ''made  no  proprietary  claim,  and 
therefore  was  bound  to  pay  the  real  owner  for  the  property, 
whether  the  taking  was  tortious  or  not.  It  fully  recognized 
this  obligation  by  crediting  the  Hubbard  Company  with 
the  value.  The  fact  that  it  recognized  the  wrong  person 
as  owner  and  erroneously  relied  upon  the  contract  with 
the  Hubbard  Company,  by  which  the  plaintiff  was  not 
bound,  in  no  respect  changed  the  material  fact  that  it  had 
taken  the  property  and  acquired  title  thereto.'' 

The  findings  show  that  the  Government  took  posses- 
sion by  virtue  of  its  contract  with  the  Hubbard  Company; 
that  it  definitely  advised  White  &  Company  that  it  would 
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not  be  responsible  for  the  seizure  of  the  property,  and  that 
anything  which  might  result  therefrom  could  not  be  the 
basis  for  any  claim  against  the  United  States,  its  oflScers 
or  agents.  Under  the  circumstances  disclosed  the  Circuit 
Court  of  Appeals  held  the  White  Company  not  liable  to 
the  Ball  Engineering  Company — ^upon  the  theory  that 
the  Government  had  appropriated  the  property  under 
circumstances  giving  rise  to  an  implied  contract  to  pay  the 
Ball  Engineering  Company  for  it.  This  ruling  was  made 
upon  the  authority  of  United  Stales  v.  Buffalo  Pitts  Com- 
pany, 193  Fed.  Rep.  905,  affirmed  234  U.  S.  228.  In  that 
case  a  suit  was  brought  under  the  Tucker  Act  by  the 
Bujffalo  Pitts  Company  against  the  United  States  to  re- 
cover for  the  value  of  the  use  of  a  certain  engine  for  which, 
it  was  alleged,  the  United  States  was  under  an  implied 
contract  to  pay.  The  findings  of  fact  showed  that  the 
Buffalo  Pitts  Company  sold  a  traction  engine  to  the 
Tayloi^Moore  Construction  Company,  and  took  a  chattel 
mortgage  to  secure  the  payment  of  the  purchase  mon^. 
The  mortgage  was  duly  recorded,  and  no  part  of  the  pm*- 
chase  money  was  paid.  The  engine  was  put  into  service 
by  the  Taylor-Moore  Company  upon  a  reclamation  proj- 
ect undertaken  by  the  Interior  Department,  the  work 
being  prosecuted  under  a  contract  between  the  United 
States  and  the  Taylor-Moore  Construction  Company. 
The  Construction  Company  defaulted  in  its  work,  and 
assigned  all  of  its  interest  in  the  contract  to  the  United 
States,  and  it  took  possession  of  all  material,  supplies  and 
equipment  belonging  to  the  Construction  Company,  in- 
cluding the  engine  in  question.  The  Buffalo  Pitts  Com- 
pany made  demand  upon  the  District  Engineer  of  the 
Reclamation  Service  for  the  possession  of  the  engine  and 
appurtenances.  But  the  demand  was  refused,  and  the 
engine  retained  for  use  in  the  Government  work.  The 
Buffalo  Pitts  Company  notified  the  representative  of  the 
United  States  of  the  execution  and  filing  of  its  mortgage, 
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and  claimed  the  property.  It  was  expressly  found  that 
the  Government  had  at  all  times  known  of  the  existence 
of  the  mortgage,  and  did  not  dispute  the  validity  thereof, 
but  represented  to  the  Buffalo  Pitts  Company  that  it  was 
using  and  would  continue  to  use  the  engine  in  its  work, 
that  any  legal  proceedings  to  recover  possession  would 
be  resisted,  and  that  if  the  property  were  left  in  the  Gov- 
ernment's possession  its  attorney  would  recommend  pay- 
ment therefor.  It  was  further  found  that  the  Buffalo 
Pitts  Company  relied  upon  these  facts,  and  consented  to 
the  Government  retaining  possession  of  its  property — ^in 
the  expectation  of  receiving  compensation  from  it  therefor. 
The  claim  was  made  that  the  United  States  was  not  liable 
for  tortious  acts.  This  court  reviewed  former  cases,  and 
said:  ''In  the  present  case,  as  we  have  said,  there  is 
nothing  to  show  that  the  Government  expected  to  use 
the  engine  and  appurtenances  without  compensation. 
It  did  not  dispute  the  mortgage,  and  the  findings  of 
fact  clearly  show  that  if  the  Government  had  the  right 
to  take  the  property,  notwithstanding  the  mortgage  in- 
terest which  the  plaintiff  had  in  it,  it  made  no  claim  of 
right  to  take  and  use  it  without  compensation  as  against 
the  prior  outstanding  mortgage,  which  distinctly  reserved 
the  right  to  take  and  sell  the  property  under  the  circum- 
stances shown  and  which  after  the  breach  of  condition 
vested  the  right  of  possession  and  the  right  to  convert 
the  property  in  the  mortgagee." 

It  was  further  pointed  out  that  the  Government  had 
authority  under  an  act  of  Congress  to  acquire  any  property 
necessary  for  the  purpose  stated,  and,  if  need  be,  to  appro- 
priate it.  We  held  tiiat  the  facts  foimd  brought  the  case 
within  the  principles  decided  in  former  cases  and  made  the 
United  States  liable,  not  for  a  tortious  act,  but  upon  im- 
plied contract. 

The  subject  was  again  reviewed  by  this  court  in  a  case 
decided  at  this  term,  Tempd  v.  United  Stales,  248  U.  S. 
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121,  in  which  a  suit  was  brought  to  recover  the  value  of 
submerged  lands  in  the  Chicago  River  appropriated  by 
the  Government  without  the  owner's  consent.  Former 
decisions  of  this  cotirt  were  reviewed,  and  we  said:  ''If 
the  plaintiff  can  recover,  it  must  be  ui)on  an  implied  con- 
tract. For,  imder  the  Tucker  Act,  the  consent  of  the 
United  States  to  be  sued  is  (so  far  as  here  material)  limited 
to  claims  founded  '  upon  any  contract,  e3[pre8s  or  impUed ' ; 
and  a  remedy  for  claims  soimding  in  tort  is  e3[pressly 
denied.  Bigby  v.  United  States,  188  U.  S.  400;  Hijo  v. 
United  States,  194  U.  S.  315,  323.  As  stated  m  United 
States  V.  Lynah,  188  U.  S.  445,  462,  465:  'The  law  will 
imply  a  promise  to  make  the  required  compensation, 
where  property  to  which  the  government  asserts  no  title, 
is  taken,  pursuant  to  an  act  of  Congress,  as  private  prop- 
erty to  be  applied  for  public  uses';  or  in  other  words: 
'Whenever  in  the  exercise  of  its  governmental  rights  it 
takes  property,  the  ownership  of  which  it  concedes  to  be 
in  an  individual,  it  impliedly  promises  to  pay  therefor.' 
But  in  the  case  at  bar,  both  the  pleadings  and  the  facts 
found  preclude  the  implication  of  a  promise  to  pay.  For 
the  property  applied  to  the  public  use  is  not  and  was  not 
conceded  to  be  in  the  plaintiff." 

In  the  case  under  consideration  the  United  States  did 
not  concede  title  in  the  Ball  Engineering  Company,  but 
took  the  property  knowing  of  the  claim  of  that  Company 
to  its  ownership,  and  credited  its  value  upon  the  govern- 
ment contract  with  the  Hubbard  Company.  The  Govern- 
ment took  this  action  upon  request  of  the  White  Company, 
and  advised  that  it  would  not  under  any  circumstances 
be  held  liable  for  the  seizure  of  the  property.  Under 
these  circumstances,  the  impUcation  of  a  contract  that  the 
United  States  would  pay,  which  must  be  the  basis  of  its 
liability  \mder  the  Fifth  Amendment,  is  clearly  rebutted. 
The  liability  of  the  Govenmient,  if  any,  is  in  tort,  for  which 
it  has  not  consented  to  be  sued.   As  the  findings  show  that 
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the  White  Company,  with  knowledge  of  the  facts,  pro- 
cmed  and  used  the  property  of  the  Bali  Company  it  ought 
to  have  been  held  liable  to  that  Company.  It  follows  that 
the  judgment  of  the  Circuit  Court  of  Appeals  must  be 

Reversed. 


i«*» 


KENNY  V.  MILES  ET  AL. 

CERTIORABI  TO  THE   SUPREME   COUBT   OF  THE   STATE   OF 

OKLAHOMA. 

No.  179.    Argued  January  24,  1919.— Decided  May  19, 1919. 

Subject  to  the  provisions  as  to  certificates  of  competency,  lands  al- 
lotted as  homestead  and  surplus  respectively,  imder  the  Act  of 
June  28,  1906,  c.  3572,  34  Stat.  539,  in  the  right  of  a  deceased 
Indian  member  of  the  Osage  tribe,  duly  enrolled,  and  descending 
to  Indian  heirs,  likewise  members  duly  enrolled,  are  subject  to  the 
same  restrictions  on  alienation  as  are  imposed  upon  lands  allotted 
to  living  members.  P.  63.  Levindale  Lead  Co.  v.  Coleman,  241 
U.  S.  432;  MuUen  v.  United  States,  224  U.  S.  448;  and  Skelton  v. 
ma,  235  U.  S.  206,  distinguished. 

Section  6  of  the  Act  of  April  18,  1912,  c.  83,  37  Stat.  86,  provides 
that  "the  lands  of  deceased  Osage  allottees,  unless  the  heirs  agree 
to  partition  the  same,  may  be  partitioned  or  sold  upon  proper  order 
of  any  court  of  competent  jurisdiction  in  accordance  with  the  laws 
of  the  State  of  Oklahoma:  Provided,  That  no  partition  or  sale  of 
the  restricted  lands  of  a  deceased  Osage  allottee  shall  be  valid  until 
approved  by  the  Secretary  of  the  Interior."  Held:  (1)  That  the 
term  "restricted  lands"  refers  to  the  restrictions  on  alienation 
imposed  by  Congress  to  protect  the  Indians  from  their  own  in- 
competency, (p.  61);  and  (2)  that,  in  the  absence  of  approval 
by  Uie  Secretary,  a  judgment  for  partition  or  sale,  in  a  suit  brought 
under  this  section  in  the  state  court  respecting  such  lands,  is  in- 
operative, so  that  a  finding  of  heirship,  fonning  a  part  of  it,  is  not 
conclusive  in  other  proceedings.    P.  65. 

162  Pac.  Rep.  775,  reversed. 
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The  case  is  stated  in  the  opinion. 

The  Solidtar  Generaly  with  whom  Mr.  Assistant  At- 
torney General  Kearful  was  on  the  brief,  for  petitioner. 

Mr.  H.  P.  White  for  respondents. 

Mr.  Justice  Van  DEVAMrrsB  delivered  the  opinion  of 
the  court. 

In  concluding  a  proceeding  in  the  county  court  of 
Osage  County,  Oklahoma,  for  the  settlement  of  the  es- 
tate of  Lah-tah-sah,  a  deceased  Indian  woman,  it  became 
necessary  to  determine  who  were  her  heirs.  Two  claim- 
ants appeared  and  sought  to  establish  such  a  relation. 
One,  John  Kenny,  claimed  to  be  a  son  and  the  sole  heir; 
and  the  other,  Laban  Miles,  claimed  to  be  the  surviving 
husband  and  an  equal  heir  with  Kenny.  It  was  conceded 
that  Kenny  was  a  son,  but  it  was  disputed  that  Miles  ever 
was  the  deceased's  husband.  If  he  was  such  when  she 
died,  he  and  Kenny  were  equal  hems;  otherwise  Kenny 
was  the  sole  heir. 

At  the  hearing  in  that  proceeding  Miles  produced  and 
relied  on  a  ju<%nent  in  a  partition  suit,  which  he  had 
brought  against  Kenny  in  the  district  court  of  the  same 
county,  wherein  it  was  found  that  he  and  the  deceased 
were  married  about  a  year  before  her  death  and  that  he 
remained  her  husband  until  she  died.  Over  Kenny^s  pro- 
test, based  on  congressional  enactments  presently  to  be 
noticed,  the  county  court  treated  that  judgment  as  a  con- 
clusive determination  of  the  matters  so  found  and  rejected 
evidence  produced  by  Kenny  to  show  that  there  had  been 
no  such  marriage.  It  was  accordin^y  adjudged  that  Miles 
and  Kenny  were  equal  heirs,  and  that  decision  was  aflSrmed 
by  the  Supreme  Court  of  the  State.  162  Pac.  Rep.  776. 
The  case  is  here  on  writ  of  certiorari. 
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Whether,  consistently  with  the  congressional  enact- 
ments on  which  Kenny's  protest  was  based,  the  judgment 
in  the  partition  suit  could  be  treated  as  conclusive  of  the 
matters  therein  found  is  the  ultimate  federal  question  in 
the  case. 

Lah-tah-sah  was  an  Indian  of  the  Osage  tribe,  duly 
enrolled  as  such.  This  entitled  her  to  share  in  the  division 
and  allotment  of  the  lands  and  funds  of  the  tribe  under 
the  Act  of  June  28, 1906,  c.  3572, 34  Stat.  539.  She  died  in- 
testate August  19, 1908.  Thereafter  two  tribal  deeds  nam- 
ing her  as  grantee,  ^  and  approved  by  the  Secretary  of  the 
Interior,  were  issued  imder  that  act.  The  deeds  were  for 
lands  allotted  to  her  or  in  her  right  out  of  the  tribal  lands. 
One  was  for  160  acres  designated  as  a  homestead,  and 
the  other  was  for  500.12  acres  designated  as  siuplus  lands. 
Both  purported  to  pass  a  title  in  fee  simple,  subject  to 
the  conditions,  limitations  and  provisions  of  the  act.  It 
was  to  these  lands  that  the  judgment  in  the  partition 
suit  related.  That  judgment  treated  the  lands  as  in- 
herited from  Lah-tah-sah  and  ordered  that  they  be  parti- 
tioned equally  between  Miles  and  Kenny  as  her  heirs,  or, 
if  not  susceptible  of  partition  in  kind,  that  they  be  sold 
with  a  view  to  an  equal  division  of  the  proceeds. 

By  §  6  of  the  Act  of  April  18,  1912,  c.  83,  37  Stat.  86, 
which  is  supplementary  to  and  amendatory  of  the  Act  of 
1906,  it  is  provided  that  ''the  lands  of  deceased  Osage 
allottees,  unless  the  heirs  agree  to  partition  the  same,  noay 
be  partitioned  or  sold  upon  proper  order  of  any  court  of 
competent  jurisdiction  in  accordance  with  the  laws  of  the 
State  of  Oklahoma:  Provided,  That  no  partition  or  sale 
of  the  restricted  lands  of  a  deceased  Osage  allottee  shall 
be  valid  until  approved  by  the  Secretary  of  the  Interior." 
It  was  after  this  enactment  that  the  partition  suit  was 

*  As  to  the  legal  effect  of  the  deeds  issued  to  her  after  her  death, 
see  besides  §  6  of  the  Act  of  1906,  Rev.  Stats.  §  2448;  Crews  v.  Bur- 
Cham,  1  Black,  352,  356;  United  States  v.  Chase,  245  U.  S.  89,  101. 
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b^im,  and  there  was  here  no  approval  by  the  Secretary 
of  the  Interior. 

Kenny's  protest  was  based  on  the  Acts  of  1906  and  1912 
and  was  to  the  effect  that  the  lands  to  which  the  partition 
suit  related  were  restricted  lands  and  that  in  consequence 
the  juc^ment  for  their  partition  or  sale  was  of  no  effect 
m  the  absence  of  the  prescribed  approval  by  the  Secretary 
of  the  Interior. 

The  tenn  ''restricted  lands"  in  §  6  of  the  Act  of  1912 
means  lands  the  alienation  of  which  is  subject  to  restric- 
tions imposed  by  Congress  to  protect  the  Indians  from 
their  own  incompetency.  This  is  shown  by  a  later  sen* 
tence  in  the  same  section  and  by  various  provisions  in 
the  Act  of  1906. 

To  determine  whether  the  lands  ordered  to  be  parti- 
tioned or  sold  were  restricted  requires  some  consideration 
of  the  Act  of  1906,  for  it  was  under  that  act  that  they 
were  allotted  and  the  tribal  deeds  issued.  By  its  first 
section  the  act  makes  the  tribal  roll  as  existing  January  1, 
1906,  with  eliminations  and  additions  not  material  here, 
the  authentic  roll  of  the  members  for  the  purposes  of  the 
act.  By  its  second  section  it  provides  that  the  tribal 
lands,  with  stated  exceptions,  shall  be  divided  among  the 
members  in  such  way  as  to  give  each  a  fair  share  in  acres; 
that  every  member  ''shown  by  the  roll"  shall  be  per- 
mitted to  select  three  tracts  of  160  acres  each;  that  after 
all  have  made  the  three  selections  the  remaining  lands, 
with  some  exceptions,  shall  be  divided  as  equally  as  practi- 
cable by  a  designated  commission,  and  that — 

"Fourth.  •  .  .  Each  member  of  said  tribe  shall  be 
permitted  to  designate  which  of  his  three  selections  shall 
be  a  homestead,^  and  his  certificate  of  allotment  and  deed 
shall  designate  the  same  as  a  homestead,  and  the  same 

^A  subsequent  joint  resoiution  permitted  the  homestead  to  be 
designated  from  lands  in  any  one  or  more  of  the  three  selections. 
February  27,  1909,  35  Stat.  1167. 


62  OCTOBER  TERM,  1918. 

Opinion  of  the  Court.  250  U.  8. 

Bhall  be  inalienable  and  nontaxable  until  otherwise  pro- 
vided by  Act  of  Congress.  The  other  two  selections  of 
each  member,  together  with  his  share  of  the  remaining 
lands  allotted  to  the  member,  shall  be  known  as  surplus 
land,  and  shall  be  inalienable  for  twenty-five  years,  ex- 
cept as  hereinafter  provided." 

The  second  section  further  provides  (par.  7)  that  when 
any  adult  member  is  f oimd  fully  competent  to  care  for 
his  own  affairs  the  Secretary  of  the  Interior  may  issue 
to  him  a  certificate  of  competency  authorizing  him  to  sell 
and  convey  any  of  the  lands  deeded  to  him  under  the 
act  other  than  his  homestead,  which  where  the  certificate 
issues  ^  is  to  remain  inalienable  for  twenty-five  years,  or 
during  the  life  of  the  homestead  allottee.  Other  sections 
reserve  to  the  tribe  for  twenty-five  years  the  oil,  gas,  coal 
and  other  minerals  in  the  allotted  lands  and  provide  that 
the  tribal  fimds  and  moneys,  with  specified  exceptions, 
shall  be  placed  to  the  credit  of  the  sev^^  members 
''shown  by  the  authorized  roll,"  or  their  heirs,  on  the 
basis  of  a  pro  rata  division  and  shall  be  held  in  trust  by 
the  United  States  for  twenty-five  years.  The  sixth  sec- 
tion is  as  follows: 

''Sec.  6.  That  the  lands,  monejrs,  and  min^^  interestSi 
herein  provided  for,  of  any  deceased  member  of  the  Osage 
tribe  shall  descend  to  his  or  her  l^al  heirs,  according  to 
the  laws  of  the  Territory  of  Oklahoma,  or  of  the  State 
in  which  said  reservation  may  be  hereinafter  incorporated, 
except  where  the  decedent  leaves  no  issue,  nor  husband 
nor  wife,  in  which  case  said  lands,  moneys,  and  mineral 
interests  must  go  to  the  mother  and  father  equally." 

The  seventh  section  shows  that  the  allotted  lands  are 
for  the  sole  use  of  the  individual  members,  or  their  heirs, 
and  that  the  same  may  be  leased,  subject  to  the  restric- 
tion that  to  be  effective  "all  leases,"  whether  for  the  bene- 
fit of  the  individual  members  or  their  heirs,  must  have  the 

» See  Aaron  v.  United  States,  204  Fed.  Rep.  943,  945-946. 
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approval  of  the  Secretary  of  the  Interior;  and  the  eighth 
section  provides  that  the  deeds  to  allottees  shall  be  ex^ 
cuted  by  the  principal  chief  of  the  tribe,  but  shall  not  be 
valid  until  the  Secretary  of  the  Interior  approves  them. 

The  Act  of  1912|  in  its  sixth  section,  treats  the  restraints 
applicable  to  living  allottees  as  also  applicable  to  such  of 
the  heirs  of  deceased  allottees  as  are  members  of  the  tribe, 
and  expressly  provides  that  'Vhen  the  heirs  of  such  de- 
ceased allottees  have  certificates  of  competency  .  •  . 
the  restrictions  on  alienation  are  hereby  removed." 

Lah-tah-sah  died  without  receiving  a  certificate  of 
competency.  Keimy  and  Miles,  who  claim  to  be  her 
heirs,  are  of  Osi^  blood  and  members  of  the  tribe,  and 
neither  has  received  such  a  certificate.  Thus  the  case 
differs  materially  from  LevinddU  Lead  Co.  v.  Coleman^ 
241  U.  S.  432,  where  it  was  held  to  be  obvious  from  an 
examination  of  the  entire  Act  of  1906  that  the  restrictions 
on  alienation  were  imposed  to  secure  the  welfare  of  In- 
dians— ^wards  of  the  United  States — and  were  not  in- 
tended to  apply  to  lands,  or  undivided  interests  therein, 
inherited  by  white  men  who  were  not  members  of  the 
tribe.  There  a  white  man,  who  as  heir  of  a  deceased 
Osage  wife  and  child  took  an  undivided  interest  in  lands 
allotted  in  their  behalf  after  their  death,  was  held  to  have 
an  unrestricted  right  to  alienate  his  interest ;  but  the  court 
was  careful  to  indicate  that  it  was  not  dealing  with  the 
interests  of  Indian  heirs. 

The  Act  of  1906  makes  it  plain  that  all  whose  names 
were  on  the  authentic  roll  were  to  share  in  the  division 
of  the  tribal  property.  They  were  the  "members"  among 
whom  the  lands  were  to  be  allotted  in  stated  portions. 
Lah-tah-sah,  being  one  of  them,  was  entitled  to  such  an 
allotm^it.  It  was  made  in  her  name,  but  whether  before 
or  after  her  death  is  left  uncertain  by  the  record.  The 
court  below  treated  it  as  made  after  her  death  and  held 
that  the  lands  were  not  restricted,  its  decision  being  put 
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on  the  ground  that  the  restrictions  on  alienation  are  not 
applicable  to  lands  allotted  in  the  r^t  of  deceased 
members,  but  only  to  such  as  are  allotted  to  members 
living  at  that  time.   We  cannot  assent  to  that  conclusion. 

Under  the  Act  of  1906  the  death  of  a  member  entitled 
to  an  allotment  does  not  extinguish  his  right.  According 
to  the  implication  of  the  act  and  the  administrative  rul- 
ings, the  allotment  still  may  be  made  in  his  name.  Where 
this  is  done  he  is  r^arded  as  the  allottee  and  his  heirs  as 
taking  by  descent  from  him.  Such  allotments  and  all 
others  are  made  under  one  comprehensive  provision,  in 
which  there  is  no  distinctive  mention  of  either  living  or 
deceased  members.  The  restrictions  are  imposed  by  an- 
other provision  equally  comprehensive,  and  it  makes  no 
distinction  between  lands  allotted  to  living  members  and 
those  allotted  in  the  right  of  deceased  members.  Nor  is 
any  such  distinction  made  in  the  section  dealing  with 
descent.  The  heirs  are  generally  Indians,  and  seldom 
white  men.  When  they  are  Indians  they  are  equally 
within  the  occasion  for  the  restrictions,  whether  the  allot- 
ment be  to  a  living  member  or  in  the  right  of  one  deceased, 
TaUey  v.  Burgess,  246  U.  S.  104,  108;  and  in  either  case 
some  may  be  without  any  allotment  of  their  own,  because 
bom  after  the  time  for  closing  the  roll.  Thus  those  who 
take  under  allotments  made  in  the  r^t  of  deceased 
members  are  no  less  within  the  letter  and  spirit  of  the 
restrictions  than  are  other  heirs.  That  all  are  intended 
to  be  protected  is  shown  by  the  leasing  provision,  which 
requires  that  ''all  leases"  on  the  part  of  heirs  shall  have 
the  approval  of  the  Secretary  of  the  Interior. 

We,  therefore,  are  of  opinion  that  the  lands  allotted  in 
Lah-tah-sah's  name  were  restricted  lands,  whether  allotted 
before  or  after  her  death. 

The  Act  of  1906  is  quite  unlike  the  earlier  acts  con- 
sidered in  the  cases  of  MuUen  v.  United  Stales^  224  U.  S. 
448,  and  SkeUon  v.  DiU,  235  U.  S.  206,  which  are  cited 
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in  support  of  the  conclusion  below.  Those  acts,  as  was 
pointed  out  in  oiu*  opinions,  contained  separate  provisions 
for  two  classes  of  allotments — one  to  members  living  at 
the  time,  and  the  other  in  the  right  of  deceased  members. 
In  the  provisions  dealing  with  the  first  class  there  were 
express  restrictions  on  the  right  of  alienation,  and  in 
those  dealing  with  the  second  class  there  was  an  entire 
absence  of  such  restrictions.  Because  of  this  difference 
in  terms,  we  held  that  Congress  intended  that  allot- 
ments of  the  second  class  should  be  unrestricted.  The 
differences  between  those  earlier  acts  and  that  of  1906  are 
pronounced  and  reasonably  can  be  explained  on  no  other 
theory  than  that  Congress  intended  that  all  allotments 
tmder  the  Act  of  1906  should  be  restricted,  subject  of 
course  to  the  issue  of  certificates  of  competency.  And 
that  this  is  what  was  intended  becomes  even  more  mani- 
fest when  it  is  considered  that  in  the  meantime  Congress 
had  imposed  other  restrictions  in  respect  of  allotments 
under  the  earlier  acts  and  in  doing  so  had  discarded  the 
distinction  before  made  between  the  two  classes  of  al- 
lotments so  far  as  full-blood  Indian  heirs  were  concerned. 
TdUey  v.  Burgess,  supra. 

We  have  seen  that  the  provision  in  the  Act  of  1912 
under  which  the  partition  suit  was  brought  and  enter- 
tained  declares  that  where  the  lands  are  restricted,  as 
was  the  case  here,  no  partition  or  sale  shall  be  valid  imtil 
approved  by  the  Secretary  of  the  Interior.  No  approval 
was  given  in  this  instance.  In  consequence  the  judgment 
orderii^  a  partition  or  sale — it  had  no  other  purpose — 
was  inoperative.  It  could  not  be  executed  and  was  not 
bmdmg  on  any  one.  The  findmgs  were  part  of  it  and  were 
of  no  force  apart  from  it. 

It  results  tJiat  Kenny's  protest  against  the  use  made  of 
that  juc^ment  was  well  grounded. 

Judgment  reversed. 
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PARKER,  AS  SUPERINTENDENT  FOR  THE  FIVE 
CIVILIZED  TRIBES,  ET  AL.  i;.  RILEY,  A  MINOR, 
BY  STOCKTON,  HER  GUARDIAN,  ET  AL. 

APPEAL  FROM  THE  CIRCUIT  C0X7RT  OF  APPEALS  FOR  TH£ 

EIGHTH  CIRCUIT. 

No.  26i.    Submitted  March  19,  1919.— Decided  May  19  1919. 

Under  §  9  of  the  Act  of  May  27,  1908,  c.  199,  35  Stat.  312,  the  home- 
stead of  a  full-blood  Creek  Indian  who  dies  leaving  a  child  bom 
once  March  4,  1906,  is  not  freed  from  the  restrictions  on  alieni^ 
tion  by  the  death  of  the  allottee,  but  is  set  apart  for  the  "use  and 
support''  of  such  child  during  life,  but  not  beyond  April  26,  1931. 
P.  69. 

Whether  the  special  interest  of  the  surviving  child  in  such  a  case  is, 
strictly  speaking,  an  estate  for  life  or  for  years,  and  what  effect 
a  removal  of  the  restrictions  on  the  homestead  ''in  the  manner 
provided  in  section  one"  of  the  act,  after  the  death  of  the  allottee, 
would  have  on  the  relative  rights  of  such  child  and  other  heirs  of 
the  allottee,  are  questions  not  here  considered.    P.  70. 

Where  a  child  holding  such  a  special  estate  under  §  9  of  the  act  joined 
the  other  heirs  of  the  allottee,  with  the  approval  of  the  Secretary 
of  the  Interior,  in  leasing  the  allotment  for  oil  and  gas,  upon  a  roy- 
alty basis,  for  the  benefit  of  them  all  but  without  any  provimon 
for  altering  their  rights  inier  sese,  hdd,  that,  since  the  royalties  took 
the  place,  pro  tanlOy  of  the  land  as  the  lessee  extracted  and  took 
the  minerals,  the  special  estate  attached  to  the  royalties,  and  the 
child  took  the  interest  or  income  therefrom,  while  she  lived,  but 
not  beyond  April  26,  1931,  leaving  the  principal,  like  the  home- 
stead, to  go  to  the  heirs  in  general  on  the  termination  of  her  special 
right.    Id» 

243  Fed.  Rep.  42,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Assistant  Attorney  General  Kearful  for  appellants. 

Mr.  WiUiam  J.  Norton  and  Mr.  Ralph  A.  Smith  for 
appelleest 
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Mil  JvBfncE  Van  Devantbr  delivered  the  opimon  of 
the  court. 

This  is  a  bill  in  equity  to  settle  conflicting  claims  to 
royalties  collected  and  accruing  under  an  oil  and  gas 
lease  of  lands  allotted  to  a  full-blood  Creek  Indian  as  a 
homestead.  The  allottee  died  intestate  in  November; 
1908,  leaving  a  husband  and  two  minor  children  as  her 
only  heirs.  One  of  the  children  was  bom  before  and  the 
other  after  March  4,  1906.  Under  the  applicable  law  of 
descent  each  heir  took  an  undivided  one-third  interest 
in  the  lands,  subject  to  the  estate  specially  given  to  the 
child  bom  after  March  4,  1906,  by  §  9  of  the  Act  of  May 
27,  1908,  c.  199,  35  Stat.  312.  The  lease  was  given  in 
1912  by  the  husband  and  children — the  latter  acting 
through  their  repective  guardians — ^in  accordance  with 
the  rules  and  regulations  prescribed  by  the  Secretary  of 
the  Interior,  and  was  approved  by  that  officer.^  The 
royalties  have  been  and  are  being  regularly  paid  to  an 
officer  of  the  Indian  Bureau  under  a  provision  in  the  lease, 
and  he  receives  and  holds  them  in  trust  for  the  lessors 
according  to  their  respective  interests.  The  District 
Court  held  that  each  heir  was  entitled  to  one-third  of  the 
royalties  and  directed  that  they  be  distributed  on  that 
basis.  218  Fed.  Rep.  391.  In  the  Circuit  Court  of  Ap- 
peals that  decree  was  affirmed,  one  judge  dissenting.  243 
Fed.  Rep.  42. 

It  is  insisted  here,  as  it  was  in  the  courts  below,  that 
under  §  9  of  the  Act  of  May  27,  1908,  the  child  bom  after 
March  4,  1906,  is  entitled  to  all  the  royalties  accruing 
during  her  life,  but  not  beyond  April  26,  1931,  or,  if  not 
to  the  royalties,  to  the  income  or  interest  therefrom  during 
that  period. 

The  lands  were  allotted  under  the  Acts  of  March  1, 
1901,  c.  676,  31  Stat.  861,  and  June  30,  1902,  c.  1323,  32 

>  It  was  approved  also  by  a  local  court 
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Stat.  500,  both  of  which  provided  that  the  homestead  of 
each  allottee  should  be  inalienable  for  twenty-one  years 
and  on  his  death  should  remain  for  the  use  and  support  of 
his  children,  if  any,  bom  after  the  date  which  would  en- 
title them  to  be  enrolled  and  receive  allotments  of  then- 
own.  By  the  Act  of  April  26,  1906,  c,  1876,  34  Stat.  137, 
that  date  was  changed  to  March  4,  1906,  and  as  to  cer- 
tam  allotments  the  restrictions  on  alienation  were  ex- 
tended until  April  26,  1931.  With  these  matters  in  mind 
the  provisions  in  the  Act  of  May  27,  1908,  relied  on  here, 
will  be  more  readily  imderstood. 

By  its  first  section  that  act  relieves  certam  allotments 
from  all  restrictions,  and  then  declares:  ''All  homesteads 
of  said  allottees  enrolled  as  mixed-blood  Indians  having 
half  or  more  than  half  Indian  blood,  including  minors  of 
such  degrees  of  blood,  and  all  allotted  lands  of  enrolled 
full-bloods,  and  enrolled  mixed-bloods  of  three-quarters 
or  more  Indian  blood,  including  minors  of  such  d^rees 
of  blood,  shall  not  be  subject  to  alienation,  contract 
to  sell,  power  of  attorney,  or  any  other  incumbrance 
prior  to  April  twenty-sfarth,  nineteen  hundred  and  thirty 
one,  except  that  the  Secretary  of  the  Interior  may 
remove  such  restrictions,  wholly  or  in  part,  under  such 
rules  and  regulations  concerning  terms  of  sale  and  dis- 
posal of  the  proceeds  for  the  benefit  of  the  respective 
Indians  as  he  may  prescribe.  The  Secretary  of  the 
Interior  shall  not  be  prohibited  by  this  Act  from  continu- 
ing to  remove  restrictions  as  heretofore."  By  its  second 
section  it  provides:  "That  leases  of  restricted  lands  for 
oil,  gas  or  other  mining  purposes,  leases  of  restricted  home- 
steads for  more  than  one  year,  and  leases  of  restricted 
lands  for  periods  of  more  than  five  years,  may  be  made, 
with  the  approval  of  the  Secretary  of  the  Interior,  under 
rules  and  r^ulations  provided  by  the  Secretary  of  the 
Interior,  and  not  otherwise."  By  its  fifth  section  it  de- 
clares that  "any  attempted  ahenation"  of  lands  while 
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they  are  restricted  and  ''also  any  lease  of  such  restricted 
land  made  m  violation  of  law  •  •  •  shall  be  absolutely 
null  and  void.''  And  its  ninth  section  contains  the  follow- 
ing: 

"That  the  death  of  any  allottee  of  the  Five  Civilized 
Tribes  shall  operate  to  remove  all  restrictions  upon  the 
aliamtion  of  said  allottee 's  land :  Provided^  That  no  con- 
v^3^ance  of  any  interest  of  any  full-blood  Indian  heir  in 
such  land  shall  be  valid  irnless  approved  by  the  court 
having  jurisdiction  of  the  settlement  of  the  estate  of  said 
deceased  allottee :  Provided  further ^  That  if  any  member 
of  the  Five  Civilized  Tribes  of  one-half  or  more  Indian 
blood  shall  die  leaving  issue  surviving,  bom  since  March 
fourth,  nineteen  hundred  and  six,  the  homestead  of  such 
deceased  allottee  shall  remain  inalienable,  unless  restric- 
tions i^ainst  alienation  are  removed  therefrom  by  the 
Secretary  of  the  Interior  in  the  manner  provided  in  section 
one  hereof,  for  the  use  and  support  of  such  issue,  during 
their  life  or  lives,  until  April  twenty-sbcth,  nineteen  hun- 
dred and  thirty-one;  but  if  no  such  issue  survive,  then 
such  allottee,  if  an  adult,  may  dispose  of  his  homestead  by 
will  free  from  all  restrictions;  if  this  be  not  done,  or  in  the 
event  the  issue  hereinbefore  provided  for  die  before  April 
twenty-sixth,  nineteen  hundred  and  thirty-one,  t)ie  land 
shall  then  descend  to  the  heirs,  according  to  the  laws  of 
descent  and  distribution  of  the  State  of  Oklahoma,  free 
from  all  restrictions." 

The  allottee,  as  has  been  said,  was  an  enrolled  full- 
blood  Creek  Indian  and  died  several  months  after  the 
Act  of  May  27,  1908.  The  restrictions  on  the  alienation 
of  her  homestead  had  not  been  removed,  and  among  her 
heirs  was  a  child — a  daughter  named  Julia — ^bom  after 
March  4,  1906.  In  these  circumstances  a  reading  of 
section  nine  makes  it  very  plain  that  the  restrictions  did 
not  terminate  with  the  allottee's  death  but  remained  in 
force,  and  also  that  the  homestead  was  set  apart  for  the 
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''use  and  support"  of  Julia  during  her  life,  but  not  beyond 
April  26,  1931.  We  need  not  stop  to  consider  whether, 
strictly  speaking,  the  right  thus  specially  given  to  Julia 
was  an  estate  for  life  or  for  years,  for  it  evidently  was  not 
the  purpose  to  nxake  any  nice  distinctions  along  that  line. 
Nor  need  we  consider  what  effect  a  removal  of  the  re- 
strictions ''in  the  manner  provided  in  section  one"  after 
the  death  of  the  allottee  would  have  had  on  the  relative 
rights  of  JuUa  and  the  other  heirs,  for  no  such  removal  was 
attempted  or  intended  by  the  Secretary  of  the  Interior. 

The  oil  and  gas  lease  was  to  run  for  ten  years  and  as 
much  longer  as  oil  or  gas  was  found  in  psiymg  quantity. 
It  was  given  and  approved  imder  the  provision  in  section 
two  dealing  specially  with  the  leasing  of  restricted  lands 
and  homesteads.  All  the  heirs  joined  in  the  lease  and  it 
was  designed  to  be  for  the  benefit  of  all.  Nothing  in  it 
or  in  the  provision  under  which  it  was  given  suggests  that 
the  rights  of  the  heirs,  as  among  themselves,  were  to  be 
altered  or  affected.  The  oil  and  gas  were  to  be  extracted 
and  taken  by  the  lessee,  and  for  this  royalties  in  money 
were  to  be  paid.  These  minerals  were  part  of  the  home- 
stead and  the  lease  was  to  operate  as  a  sale  of  them  as 
and  when  th^  were  esdxacted.  In  that  sense  the  heirs 
were  exchanging  a  part  of  the  homestead  for  the  money 
paid  as  royalties,  but  no  heir  was  surrendering  any  right 
to  the  others.  Thus  the  rights  of  all  in  the  royalties  were 
the  same  as  in  the  homestead.  Nothing  in  the  Act  of 
May  27,  1908,  makes  to  the  contrary.  Under  the  pro- 
vision in  section  nine  specially  providing  for  issue  bom 
after  March  4, 1906,  Julia  was  entitled  for  her  support  to 
the  exclusive  use  of  the  entire  homestead  while  she  lived, 
but  not  beyond  April  26,  1931,  and  those  who  took  the 
fee  took  it  subject  to  that  right.  The  rights  of  all  in  the 
royalties  must,  as  we  think,  be  measured  by  that  standard. 
In  this  view  Julia  is  entitled  to  the  use  of  the  royalties, 
that  18  to  say,  the  interest  or  income  which  may  be  ob- 
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tamed  by  properly  investing  them;  during  the  same  period, 
leaving  the  principal,  like  the  homestead,  to  go  to  the  heirs 
in  general  on  the  termination  of  her  special  right. 

Our  conclusion  on  this  point  is  in  accord  with  the  gen- 
eral trend  of  decisions  in  the  oil  and  gas  mining  r^ons  in 
similar  situations.  Blakley  v.  MarshaUy  174  Pa.  St.  425, 
429;  Wilson  v.  Youst,  43  W.  Va.  826;  Eakin  v.  Hawkins, 
62  W.  Va- 124;  Stewart  v.  Tennant,  52  W.  Va.  559;  Barnes 
v.  Keysy  36  Oklahoma,  6. 

Decrees  helow  reversed. 


-••^ 


RUST  LAND  &  LUMBER  COMPANY  t;.  JACKSON 

ET  AL. 

ERROB  *£0  THLE  SUPREME  COURT  OF  THE  STATE  OF 

MISSISSIPPI. 

No.  171.    Argued  March  4,  1919.—Deoided  May  19,  1919. 

The  contention  that  an  issue  between  private  parties  involving  the 
location  of  the  state  boundary  was  submitted  to  the  jury  upon 
a  theory  inconsistent  with  the  true  principle  of  decision  as  laid  down 
by  this  court,  and  that  thereby  a  party  was  deprived  of  a  right, 
privilege  or  immunity  claimed  under  the  Constitution  and  treaties 
of  the  United  States,  will  not  afford  ground  for  a  writ  of  error  to 
review  the  judgment  of  a  state  court  under  Jud.  Code,  §  237,  aa 
amended.    P.  73. 

The  claim  that  the  decision  of  an  original  suit  between  two  States 
pending  in  this  court  for  the  determination  of  their  oonmion  bound- 
ary will  be  determinative  of  private  rights  to  timber,  involved  in 
a  case  between  private  parties  pending  in  the  Supreme  Court  of 
one  of  such  States,  and  that  a  party  to  the  latter  case  will  be  en- 
titled to  set  up  such  decision  when  rendered  and  is  entitled  to  a  con- 
tinuance meanwhile,  held,  at  most,  an  assertion  of  a  title,  right, 
privilege  or  immunity  under  the  Federal  Constitution;  and  the  re- 
fusal of  such  continuance  by  the  state  court  held  to  involve  no  ques- 
tion as  to  the  jurisdiction  of  this  court  to  render  a  conclusive  judg- 
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ment  in  the  suit  between  the  States,  locating  their  boundary,  and 
hence  no  question  as  to  the  validity  of  ''an  authority  exercised 
under  the  United  States"  within  the  meaning  of  Jud.  Code,  §  237, 
as  amended.    P.  74. 

An  application  for  certiorari  to  review  a  judgment  of  a  state  court 
cannot  be  entertained  after  the  three  months'  period  limited  by 
§  6  of  the  Act  of  September  6,  1916,  has  expired.    P.  76. 

Writ  of  error  dismissed.   Certiorari  denied. 

The  case  is  stated  in  the  opinion. 

Mr.  Albert  M.  Kales  and  Mr.  Herbert  Pope  for  plaintiff 
in  error. 

Mr.  Oamer  W.  Greeny  with  whom  Mr,  Gerald  Fitzgerald, 
Mr.  George  F.  Maynard  and  Mr.  MarceUua  Green  were  on 
the  briefs,  for  defendants  in  error. 

Mb.  Justicb  Pitnet  delivered  the  opinion  of  the  court. 

This  case  was  brought  on  for  argument  immediately 
following  Arkansas  v.  Mississippi^  No.  7,  Ori^nal,  this 
day  disposed  of,  ante,  39. 

It  was  areplevin  suit,  brought  in  the  circuit  coiu*t  of  one 
of  the  counties  of  Mississippi  by  defendants  in  error  to  re- 
cover certain  timber  taken  by  plaintiff  in  error  from  their 
possession  under  a  claim  of  ownership.  They  recovered 
a  v«:tiict  and  judgment  in  the  circuit  coiu*t,  and  the  judg- 
ment was  affirmed  by  the  Supreme  Court  of  the  State, 
without  opinion.  Ownership  of  the  timber  was  deemed 
to  depend  upon  the  ownership  of  the  land  from  which 
it  had  been  cut;  and  this  was  in  dispute,  and  according 
to  the  theory  of  plaintiff  in  error  was  dependent  upon  the 
location  of  the  state  boimdary.  The  land  lay  in  the  Missis- 
sippi River  bottom,  in  the  vicinity  of  Horseshoe  Bend, 
where  a  portion  of  the  former  channel  had  been  abandoned 
as  the  result  of  a  sudden  change  that  occurred  in  the  year 
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1848;  the  river  having  broken  through  the  neck  of  the 
Bend  and  formed  a  new  channel  there^  with  the  result 
that  in  the  course  of  tune  the  former  channel  around  the 
Bend  was  abandoned  and  in  large  part  filled  up,  and  its 
location  as  it  was  prior  to  the  avulsion  has  become,  after 
the  lapse  of  so  many  years,  difficult  of  ascertainment. 
The  adjoining  States  whose  common  boimdary  is  marked 
by  the  River  at  this  point  are  in  dispute  as  to  its  former 
location,  and  also  as  to  whether  the  boimdary  ougjit  to 
follow  the  middle  of  the  former  main  channel  of  naviga- 
tion or  rather  a  line  equidistant  from  the  banks  of  the 
River  at  ordinary  stage  of  water.  To  detennine  this 
controverey,  the  suit  between  the  States  was  brought  in 
this  court,  and  it  is  still  pending. 

It  is  the  contention  of  plaintifiF  in  eiror  that  the  judg- 
ment in  the  present  case  was  based  upon  the  determina- 
tion of  an  issue  which  necessarily  involved  the  location 
of  the  interstate  boundary;  and  our  first  inquiry  must  be 
whether  the  judgment  of  the  Supreme  Court  of  Mississippi 
herein  is  reviewable  in  this  court  by  writ  of  error.  The 
judgment  was  rendered  December  23,  1916,  after  the  tak- 
mg  effect  of  the  Act  of  September  6, 1916,  c.  448,  39  Stat. 
726,  amendatory  of  §237,  Judicial  Code,  and  hence  is 
reviewable  h^^,  if  at  all,  only  by  virtue  of  that  act  and 
in  accordance  with  its  provisions. 

It  is  asserted  that  the  issue  involving  the  location  of  the 
boimdary  line  between  the  States  was  submitted  to  the 
jury  imder  instructions  from  the  trial  judge  based  upon 
a  theory  inconsistent  with  the  true  principle  of  decision 
as  laid  down  by  this  court  in  lovxi  v.  Illinois^  147  U.  S.  1; 
AfkauMs  V.  Tennessee^  246  U.  S.  158,  and  Cissna  v. 
Tennessee^  246  U.  S.  289,  and  that  thereby  plaintiff  in 
error  was  deprived  of  a  right,  privil^e,  or  immunity 
claimed  under  the  Constitution  of  the  United  States  and 
treaties  made  thereimder.  Even  if  the  record  showed  that 
such  a  right,  privil^e,  or  immunity  was  properly  set  up 
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and  claimed  in  the  state  court,  it  of  course  is  not  main- 
tained^  nor  could  it  be,  that  under  §  237,  Judicial  Code,  as 
amended,  a  federal  question  of  this  character  would  give 
us  jurisdiction  to  review  the  resulting  judgment  by  writ 
of  error.  Were  that  the  only  federal  question,  clearly 
it  would  at  most  furnish  ground  for  a  review  by  certiorari. 

But  it  is  insisted  that  the  Supreme  Court  of  the  State, 
in  the  course  of  its  review  of  the  judgment  of  the  circuit 
court,  rendered  an  adverse  decision  upon  the  question  of 
the  validity  of  an  authority  exercised  imder  Uie  United 
States,  and  for  this  reason  we  have  jurisdiction  by  writ 
of  error  under  the  amended  §  237. 

The  question  arose  as  follows:  Plaintiff  in  error  moved 
the  Supreme  Court  to  continue  the  cause  imtil  the  decision 
by  this  court  of  the  original  action  then  and  still  pending 
between  the  States  of  Arkansas  and  Mississippi,  in  which 
the  location  of  the  disputed  boundary  at  or  near  the  land 
in  question  is  involved.  This  motion  at  first  was  sus- 
tained; but  afterwards  the  defendants  in  error  moved  to 
set  aside  the  continuance  upon  these  grounds:  (1)  That 
the  decision  of  this  court  in  the  suit  between  the  States 
would  not  be  controlling  in  the  present  case  because  it 
would  not  be  rendered  upon  the  same  testimony;  (2)  That 
the  Supreme  Court  of  Mississippi  was  an  appellate  tri* 
bunal  without  original  jurisdiction,  empowered  only  to 
affirm  or  reverse  a  decision  of  the  circuit  court,  depending 
upon  whether  that  court  upon  the  evidence  before  it  had 
reached  a  correct  conclusion,  and  that  there  was  no  way 
in  which  the  judgment  of  this  court  in  the  suit  between 
the  States  could  be  introduced  before  the  Supreme  Court 
of  Mississippi;  and  (3)  Because  the  latter  court  was  not 
in  any  way  subject  to  the  final  jurisdiction  of  this  court. 
This  motion  was  sustained,  the  continuance  was  set  aside, 
and  the  cause  was  placed  upon  the  docket  and  afterwards 
disposed  of  in  its  regular  order;  with  the  result,  as  is 
maintained,  that  final  judgment  was  rendered  upon  an 
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erroneous  theory  respecting  the  location  of  the  interstate 
boundary  line. 

It  is  the  contention  of  plaintiff  in  error  that  by  the  last- 
mentioned  motion  the  validity  of  the  authority  of  this 
court  to  determine  the  issues  involved  in  the  suit  between 
the  States  was  drawn  in  question,  and  that  the  decision 
of  the  Supreme  Court  of  Mississippi  was  against  its 
validity. 

We  do  not,  however,  r^ard  the  ruling  of  the  state  court 
as  having  involved  the  authority  or  jurisdiction  of  this 
court  to  render  a  conclusive  decision  in  the  suit  between 
the  States  respecting  the  location  of  the  boundary  line; 
and  hence  do  not  consider  that  there  was  any  question 
concerning  the  validity  of  ''an  authority  exercised  under 
the  United  States"  within  the  meaning  of  §  237.  The 
question  raised  involved  merely  the  consequences  that 
were  to  flow  from  the  exercise  of  an  admittedly  valid 
authority  imder  the  United  States,  that  is  to  say,  the 
effect  upon  the  rights  of  third  parties  of  a  particular 
exercise  by  this  court  of  its  constitutional  jurisdiction  over 
a  controversy  between  two  States;  the  concrete  questions 
being  (a)  whether,  in  the  event  that  our  decision  should 
be  adverse  to  the  State  of  Mississippi — and  therefore, 
according  to  the  theory  of  plaintiff  in  error,  inconsistent 
with  the  title  of  its  opponents — ^plaintiff  in  error  would  be 
entitled  to  set  up  that  decision  and  judgment  as  conclusive 
against  defendants  in  error;  and  (h)  whether,  in  aid  of 
such  right,  plaintiff  in  error  was  entitled  to  have  the 
suit  against  it  in  the  state  court  stayed  to  await  oiu* 
decision  in  the  suit  between  the  States.  In  effect,  the 
contention  was  that  the  original  jurisdiction  conferred  by 
the  Constitution  upon  this  court  in  controversies  between 
States  was  of  such  a  nature  as  to  render  our  decree  made 
in  a  suit  of  that  kind  binding  upon  private  parties  assert- 
ing opposing  claims  to  lands  in  the  disputed  territory,  and 
to  prevent  such  private  parties  from  prosecuting  their  liti* 
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gation  in  a  state  court  pending  our  determination  of  the 
Buit  between  States.  In  setting  up  this  contention  plaintiff 
in  error  did  no  more  than  assert  a  title^  right,  privilege, 
or  immimity  under  the  Constitution  of  the  United  States. 
This,  at  most,  afforded  ground  for  an  application  to  this 
court  for  a  review  of  the  resulting  judgment  by  certiorari, 
but  not  for  a  writ  of  error.  The  case  of  Cissna  v.  Tennessee, 
242  U.  S.  195;  246  U.  S.  289,  293,  in  which  a  similar  ques- 
tion was  raised  but  not  passed  upon,  was  brought  to  this 
coml  by  writ  of  error,  but  before  §  237,  Judicial  Code,  was 
amended  by  the  Act  of  1916.  The  present  writ  of  error 
must  be  dismissed. 

On  the  eve  of  the  argument  a  writ  of  certiorari  was 
appUed  for;  but  as  this  was  long  after  the  expiration  of 
the  three  months  limited  by  §  6  of  the  Act  of  September  6, 
1916,  the  appUcation  cannot  be  entertained,  irrespective 
of  whether  the  record  shows  a  proper  case  for  the  allow- 
ance of  that  writ. 

Writ  of  error  dismiss. 

Application  for  writ  qf  certiorari  denied. 


•mm^ 


FILLIPPON  V.  ALBION  VEIN  SLATE  COMPANY. 

GEBTIOBABI  IX)  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

THIRD  CIRCUIT. 

No.  241.    Argued  March  18,  IQIO.—Decided  May  19,  1919. 

In  response  to  an  inquiry  from  the  jury,  who  had  retired  to  consider  of 
their  verdict,  the  trial  court  sent  them  a  supplementary  instruction 
in  writing  on  a  question  of  contributory  negligence.  Held  error,  the 
parties  and  their  counsel  being  absent  and  no  opportunity  being 
given  them  either  to  be  present  or  to  make  timely  objection. 
P.  80. 
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An  opportunity  afterwaids  to  eioept  to  an  instruction  and  to  the  man- 
ner of  giving  it  is  not  equivalent  to  an  opportunity  to  be  present 
during  the  proceedings,  since  the  prime  and  essential  function  of  an 
exception  is  to  direct  the  mind  of  the  trial  judge  to  the  point  in  ques- 
tion so  that  he  may  reconsider  and  change  his  ruling  if  convinced  of 
error.    P.  81. 

In  jury  trials  emmeous  instructions  are  presumptively  harmful.  P.  82. 

An  erroneous  instruction  may  neutralise  a  correct  one  on  the  same  sub- 
ject and  introduce  material  error.  P.  83. 

Under  the  law  of  Pennsylvania,  a  servant  who  goes  on  with  perilous 
work  under  the  peremptory  orders  of  his  master,  although  knowing 
the  attendant  danger  and  "having  time  to  consider,  is  not  guilty 
of  contributory  n^ligence  unless  he  knows,  or  has  reason  to  suppose, 
that  the  danger  is  inevitable  or  imminent.    P.  82. 

242  Fed.  Rep.  258,  reversed. 

The  case  is  stated  in  the  opinioiu 

Mr.  Calvin  F.  Smith,  with  whom  Mr.  J.  WiOard  Paff 
was  on  the  brief,  for  petitioner* 

Mr.  Ralph  B.  Evans  for  respondent. 

Mb.  JvffncB  Pttney  delivered  the  opinion  of  the  court. 

This  case  involves  an  important  question  of  trial  prac- 
tice. It  was  an  action  brought  by  Fillippon,  a  citizen  of 
Italy  and  a  subject  of  the  King  of  Italy,  s^ainst  the  Slate 
Company,  a  Pennsylvania  corporation  doing  business  in 
that  State,  to  recover  damage  for  personal  injuries  sus- 
tained by  plaintiff  while  in  the  employ  of  defendant,  due 
as  alleged  to  the  n^Ug^ce  of  defendant's  foreman  or 
superintendent  imder  whom  plaintiff  was  working.  The 
groimds  of  n^ligenoe  allied  were  the  failure  to  furnish  a 
reasonably  safe  place  for  the  work,  failing  to  warn  plain- 
tiff of  latent  dangers  of  the  work  and  the  dangerous  method 
of  doing  it,  and  specifically  that  plaintiff  was  directed 
to  do  the  work  in  a  particular  manner  imder  orders  and 
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instructions  of  defendant's  foreman,  to  which  plaintiff 
was  bound  to  conform.  There  was  a  general  plea  of  not 
guilty  and  a  trial  by  jury.  The  evidence  showed  that  the 
occurrence  took  place  July  31, 1914,  while  plaintiff  was  at 
work  in  an  open  quarry  under  the  direction  of  a  foreman 
or  superintendent  and  as  one  of  a  gang  consbting  of  four 
quanymen  or  blockmen  besides  plaintiff  who  assisted 
them  as  an  ordinary  laborer  or  "rubbish  hand."  It  ap- 
peared that  by  the  usual  method  of  work,  with  which 
plaintiff  was  familiar,  after  a  block  of  slate  has  been 
blasted  out  it  is  raised  by  crowbars  and  by  wedges  of  wood 
or  iron  placed  beneath  it,  in  order  that  chains  may  be 
placed  about  it  to  which  the  hoisting  tackle  is  made  fast. 
In  case  the  block  is  small  the  wedges  are  placed  by  the 
workman's  hand,  it  not  being  necessary  to  insert  them 
beyond  the  edge  of  the  block.  In  case  of  large  blocks, 
the  wedges  are  put  in  by  hand  so  far  as  this  can  be  done 
without  placing  the  hand  beneath  the  block,  and  then  a 
stick  or  the  handle  of  a  tool  is  employed  in  order  to  push 
the  wedge  farther  in,  the  workman  being  thus  protected 
from  injury  ia  case  the  stone  should  happen  to  slip  or 
drop.  Pkuntiff's  duty  as  rubbish  hand  was  that  of  a 
general  utility  man,  expected  to  do  whatever  the  foreman 
or  superintendent  might  direct.  On  the  occasion  in  ques- 
tion a  large  block  had  been  blasted  out  and  was  being 
raised  in  order  that  chaios  might  be  put  about  it.  Pkun- 
tiff  was  assisting,  and  had  inserted  a  wedge  as  far  as  he 
could  push  it  without  putting  his  hand  beneath  the  stone, 
but  it  was  necessary  that  the  wedge  should  be  pushed 
farther  in,  and  he,  being  afraid  that  if  he  did  this  with  his 
hand  the  block  m^t  fall  upon  his  arm,  told  the  foreman 
or  superintendent  that  he  wanted  to  get  something  with 
which  to  push  the  wedge.  Instead  of  consenting,  the 
foreman  ordered  him  to  ''go  ahead,  go  ahead,"  and  in 
obedience  to  this  he  put  his  right  hand  beneath  the  block, 
when  with  a  sudden  movement  the  block  came  down  on 
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his  ann  and  crushed  it  so  that  amputation  was  neo- 


The  trial  judge  submitted  the  question  of  defendant's 
negligence  and  of  plaintiff's  contributory  n^ligence  to  the 
jury,  saying,  in  his  principal  chai^,  among  other  things: 
''When  a  man  accepts  employm^it  he  assumes  also  yrith 
it  the  ordinary  risk  incident  to  such  employment,  and  if 
you  find  the  circumstances  or  situation  in  which  the  plain- 
tiff found  himself  at  the  time  of  the  accident,  or  that  his 
performance  leading  up  to  the  injury  was  of  ordinary  oc- 
currence, then  you  may  conclude  that  he  had  assumed  the 
risk  of  the  accident  that  has  befallen  him,  and  he  cannot 
recover;  but  on  his  part  it  is  contended  that  the  situation 
in  which  he  found  himself  at  the  time  when  the  stone  or 
slate  block,  properly  speaking,  was  suspended  or  lifted 
liy  the  men  was  of  an  extraordinary  character,  that  the 
plaintiff  when  about  to  place  the  iron  wedge  found  the 
stone  or  block  large,  and  threatening  danger,  as  he  be- 
lieved, whereupon  he  was  suddenly  and  hastily  summoned 
and  directed  to  act  by  the  foreman,  whereupon  he  had  but 
httle  or  no  time  to  judge  of  his  own  safety,  and  yielding 
to  the  judgment  of  his  superior  he  acted.  Now,  if  you 
find  the  facts  as  contended  for  by  the  plaintiff,  I  will 
ask  you  to  say  whether  he  was  guilty  of  contributory  negli- 
gence under  the  circumstances.  Could  he  have  protected 
or  saved  himself  by  the  use  or  exercise  of  ordinary  care? 
U  he  is  to  blame  in  part,  or  has  in  any  manner  contributed 
to  his  injury,  he  is  not  entitled  to  your  verdict.  The  rule 
in  negligence  cases  is,  that  while  the  defendant  is  held  to 
exercise  due  and  reasonable  care  under  the  circumstances, 
the  plaintiff  is  also  held  to  exercise  the  same  degree  of 
care,  and  if  he  does  not  do  so,  he  cannot  recover.  Of 
course,  if  the  master  gives  positive  orders  to  go  on  with 
the  work,  under  perilous  circumstances,  the  servant  may 
recover  for  an  injury  thus  incurred,  if  the  work  was  not 
ineyitl^bly  or  imminently  dangerous.    If  the  danger  was 
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imminent  that  faced  the  plaintiff,  and  he  in  the  face  of 
it  did  the  thing  that  he  knew,  as  a  reasonably  careful 
man,  imder  the  circumstances;  was  dangerous,  he  is 
guilty  of  contributory  n^;ligence  and  cannot  recover." 

The  bill  of  exceptions  shows  that  after  the  trial  judge 
had  completed  his  instructions  and  the  jury  had  retired 
for  deliberation,  and  while  they  were  deliberating,  the 
jury  sent  to  the  judge  the  following  written  inquiry: 
'' Whether  the  plaintiff  in  pushing  the  wedge  beneath 
the  block  of  slate  with  his  hand,  having  full  knowledge 
of  the  risk  involved,  thereby  became  guilty  of  contribu- 
tory n^ligence,  even  though  told  by  Foreman  Davis  to 
'push  it  under.'"  To  which  the  trial  judge  replied  by 
sending  the  following  written  instruction  to  the  jury 
room,  in  the  absence  of  the  parties  and  theb*  counsel, 
without  their  consent,  and  without  calling  the  jury  in 
open  court:  ''If  he  was  told  to  put  it  imder  as  stated  by 
the  plaintiff  and  he  did  so,  fully  appreciating  at  the  time 
the  danger  attending  and  having  sufficient  time  to  con- 
sider, when  he  was  face  to  face  with  a  situation  that  would 
have  made  a  reasonably  prudent  man  to  disob^  the 
orders  of  the  foreman,  notwithstanding,  and  he  went 
ahead  in  spite  of  the  dangers  known  to  him  and  apparent, 
he  is  guilty  of  contributory  n^ligence." 

To  this  action  of  the  court  plaintiff  excepted  at  the  first 
opportunity  upon  grounds  that  raise  two  questions:  (a) 
Whether  it  was  erroneous  to  give  this  supplementary 
instruction  in  the  absence  of  the  parties  and  without  call- 
ing the  jury  in  open  court,  and  (b)  whether  the  instruc- 
tion so  given  was  erroneous. 

The  jury  having  returned  a  verdict  in  favor  of  defend- 
ant, and  a  motion  for  a  new  trial  having  been  denied, 
the  resulting  judgment  was  brought  imder  the  review 
of  the  Circuit  Court  of  Appeals  and  there  affirmed.  242 
Fed.  Rep.  258.  Thereupon  this  writ  of  certiorari  was  al- 
lowed. 
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We  entertain  no  doubt  that  the  orderly  conduct  of  a 
trial  l^  jury,  essential  to  the  proper  protection  of  the 
right  to  be  heard,  entitles  the  parties  who  attend  for  the 
purpose  to  be  present  in  i>er8on  or  by  counsel  at  all  pro- 
ceedings from  the  time  the  jury  is  impaneled  imtil  it  is 
discharged  after  rendering  the  verdict.  Where  a  jury 
has  retired  to  consider  of  its  vatiict,  and  supplemen- 
tary instructions  are  required,  either  because  adced  for 
by  the  jury  or  for  other  reasons,  they  ought  to  be  given 
either  in  the  presence  of  counsel  or  after  notice  and  an 
qpportimity  to  be  present;  and  written  instructions  ought 
not  to  be  sent  to  the  jury  without  notice  to  counsel  and  an 
opportimity  to  object.  Under  ordinary  circumstances, 
and  wherever  practicable,  the  jury  ought  to  be  recalled 
to  the  court  room,  where  counsel  are  entitled  to  anticipate, 
and  boimd  to  presume,  in  the  absence  of  notice  to  the 
contrary,  that  all  proceedings  in  the  trial  will  be  had.  In 
this  case  the  trial  court  erred  in  giving  a  supplementary 
instruction  to  the  jury  in  the  absence  of  the  parties  and 
without  affording  them  an  opportimity  either  to  be 
present  or  to  mske  timely  objection  to  the  instruction. 
See  Stewart  v.  Wyoming  Ranche  Co.,  128  U.  S-  383,  390; 
Aerheart  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  99  Fed.  Rep. 
907,  910;  Yates  v.  Whyd  Coke  Co.,  221  Fed.  Rep.  603, 
608;  and  many  decisions  of  the  state  courts  collated  in 
17  L.  R.  A.,  N.  S.,  609,  note  to  State  of  North  Dakota  v. 
Murphy,  17  N.  Dak.  48. 

The  Circuit  Court  of  Appeals  considered  that  the  jury 
had  asked  a  plain  question  in  writing  concerning  a  matter 
of  law,  and  the  judge  had  answered  it  in  writing  plainly 
and  accurately,  and  were  of  the  opinion  that  since  nothing 
else  had  occurred — ^the  question  and  answer  having  been 
preserved  of  record  and  counsel  having  been  prompt^ 
notified  of  what  had  taken  place  and  given  the  opportu- 
nity of  excepting  to  the  substance  of  the  instruction  and  to 
the  manner  of  giving  it — ^no  harm  had  been  done,  and  none 
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was  probable  to  arise  under  like  circumstances,  and  hence 
aflSrmed  the  judgment. 

It  is  not  correct,  however,  to  regard  the  opportunity  of 
afterwards  excepting  to  the  instruction  and  to  the  manner 
of  givii^  it  as  equivalent  to  an  opportunity  to  be  present 
during  the  proceedings.  To  so  hold  would  be  to  overlook 
the  primary  and  essential  fimction  of  an  exception,  which 
is  to  direct  the  mind  of  the  trial  judge  to  the  point  in 
which  it  is  supposed  that  he  has  erred  in  law,  so  that  he 
may  reconsider  it  and  change  his  ruling  if  convinced  of 
error,  and  that  injustice  and  mistrials  due  to  inadvertent 
errors  may  thus  be  obviated.  United  States  v.  U.  S. 
Fidelity  Co.,  236  U.  S.  512,  529;  Guerini  Stone  Co.  v.  Carlin 
Construction  Co.,  248  U.  S.  334,  348. 

And  of  course  in  jury  trials  erroneous  rulings  are  pre- 
sumptively injurious,  especially  those  embodied  in  in- 
structions to  the  jury;  and  they  furnish  ground  for  reversal 
unless  it  aflSrmatively  appears  that  they  were  harmless. 

In  this  case,  so  far  from  the  supplementary  instruction 
being  harmless,  in  our  opinion  it  was  erroneous  and  cal- 
culated to  mislead  the  jury  in  that  it  excluded  a  material 
element  that  needed  to  be  considered  in  determining 
whether  plaintiff  should  be  held  guilty  of  contributory 
negligence  under  the  particular  hypothesis  referred  to  in 
the  jury's  question. 

The  case  was  governed  by  the  law  of  Peimsylvania, 
where  the  injury  was  received  and  the  trial  took  place. 
Rev.  Stats.,  §  721.  The  law  of  that  State,  as  it  stood 
when  the  cause  of  action  arose  ^  is  expressed  in  repeated 
decisions  of  its  court  of  last  resort  to  the  following  effect: 
"Where  the  servant,  in  obedience  to  the  requirement  of 
the  master,  incurs  the  risk  of  machinery,  which  though 
dangerous,  is  not  so  much  so  as  to  threaten  immediate 
injury,  or  where  it  is  reasonably  probable  it  may  be  safely 

1  See  Workmen's  Compensation  Act  of  1915,  Pa.  Laws  1915,  p.  736. 
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used  by  extraordinary  caution  or  skill,  the  rule  is  different. 
In  such  case  the  master  is  liable  for  a  resulting  accident." 
Andy  with  reference  to  the  particular  circumstances  of  the 
case  there  under  consideration:  ''If  the  defect  was  so 
great,  that  obviously,  with  the  use  of  the  utmost  skill  and 
care,  the  danger  was  imminent,  so  much  so,  that  none  but 
a  reckless  man  would  incur  it,  the  employer  would  not  be 
liable."  Patterson  v.  Pittsburg  &  ConneUsville  R.  R.  Co.y 
76  Pa.  St.  389,  394.  "If  the  master  gives  the  servant  to 
understand  that  he  does  not  consider  the  risk  one  which  a 
prudent  person  should  refuse  to  imdertake,  the  servant 
has  a  right  to  rely  upon  his  master's  judgment,  unless  his 
own  is  BO  clearly  opposed  thereto  that,  in  fact,  he  does  not 
rely  upon  his  master's  opinion.  A  servant  is  not  called 
upon  to  set  up  his  own  unaided  judgment  against  that  of 
his  superiors,  and  he  may  rely  upon  their  advice  and  still 
more  upon  their  orders,  notwithstanding  many  misgivings 
of  his  own.  The  servant 's  dependent  and  inferior  position 
is  to  be  taken  into  consideration;  and  if  the  master  gives 
him  positive  orders  to  go  on  with  the  work,  imder  perilous 
circumstances,  the  servant  may  recover  for  an  injury  thus 
incurred,  if  the  work  was  not  inevitably  and  inmiinently 
dangerous."  Wittiams  v.  Clark,  204  Pa.  St.  416,  418. 
To  the  same  effect,  Glew  v.  Pittsburgh  Railways  Co.,  234 
Pa.  St.  238,  242,  243;  Moleskey  v.  South  Fork  Coal  Mining 
Co.,  247  Pa.  St.  434,  437,  438. 

In  the  present  case  the  trial  judge  recognized  this  to  be 
the  applicable  rule  of  law  when  orignally  instructing  the 
jury,  for  he  said:  "Of  course,  if  the  master  gives  positive 
orders  to  go  on  with  the  work,  imder  perilous  circimi- 
stances,  the  servant  may  recover  for  an  injury  thus  in- 
curred, if  the  work  was  not  inevitably  or  imminently 
dangerous."  But  this  was  neutralized,  and  the  jury  prob- 
ably led  astray,  when  in  the  supplementary  instruction 
they  were  told,  in  effect,  that  if,  when  plaintiff  obeyed  the 
foreman's  order  by  putting  the  wedge  beneath  the  heavy 
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block  of  slate  with  his  hand,  he  fully  appreciated  the 
attendant  danger  and  had  sufficient  time  to  consider,  and 
if  the  situation  was  such  as  would  have  made  a  reasonably 
prudent  man  disobey  the  order,  and  he  went  ahead  in 
spit«  of  the  d^ers  known  to  him  and  apparent,  he  was 
guilty  of  contributory  m^ligence.  The  effect  of  this  was 
to  bar  a  recovery  if  the  plaintiff  knew  of  the  attendant 
danger,  although  he  did  not  know  or  have  reason  to  sup- 
pose that  the  danger  was  inevitable  or  imminent,  that  is, 
immediately  threatening.  We  suppose  it  hardly  could 
have  been  a  point  in  dispute  that  plaintiff  knew  that  the 
operation  of  pushing  the  wedge  beneath  a  lai^  block  of 
slate  with  his  hand  was  dangerous,  for  he  was  familiar 
with  the  work,  knew  what  safeguard  was  customarily 
taken  against  this  danger,  expressed  a  fear  of  it  upon  the 
particular  occasion,  and  requested  time  to  get  an  imple- 
ment to  be  used  for  his  safety  according  to  the  custom. 
It  was  at  this  precise  moment,  according  to  the  testimony, 
that  the  foreman  or  superintendent  told  him  to  ^'go  ahead, 
go  ahead'';  and  imder  the  Pennsylvania  decisions  he  was 
entitled  to  rely  upon  the  jud^nent  and  order  of  his 
superior  if  the  work  was  not  inevitably  and  immiaently 
dangerous;  that  is,  threatening  immediate  injury  upon 
the  particular  occasion.  The  jury  very  reasonably  might 
conclude  that  neither  plaintiff  nor  the  foreman  believed 
or  had  reason  to  believe  that  the  work  was  inevitably  and 
imminently  dangerous;  but  if  it  was  not,  he  was  entitled, 
under  the  Pennsylvania  decisions,  to  hold  his  employer 
responsible  for  the  consequences  of  what  he  did  under 
peremptory  orders  of  the  foreman,  although  he  (the  plain- 
tiff) fully  appreciated  the  general  dangers,  had  time 
to  consider,  and  went  ahead  notwithstanding. 

The  judgment  under  review  vnU  be  reversed,  and  the  cause 
remanded  to  {he  Dietrict  Court  for  further  proceedings 
in  conformity  with  this  opinion. 
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NEW  YORK  CENTRAL  RAILROAD  COMPANY  v. 

GOLDBERG. 

CEBXIOBABI  TO  THB  SUFIKElfE  COURT  OF  THE  STATE  OF 

NSWTOBK, 

No.  256.    Argued  March  20,  1919.— Decided  May  19,  1919. 

Under  an  interstate  bill  of  lading  providing  that  the  owner  or  con- 
signee shall  pay  the  freight  and  all  other  lawful  charges  on  the  prop- 
erty,  and,  that  if  upon  inspection  it  is  ascertained  that  the  articles 
shipped  are  not  those  described  in  the  bill  the  freight  charges  must  be 
paid  upon  the  articles  actually  shipped,  held,  that  an  innocent  misde- 
scription of  the  goods,  placing  them  in  a  cla£»  entitled  to  a  lower  rate 
under  the  carrier's  filed  schedules,  merely  imposed  upon  the  shipper 
or  consignee  an  obligation  to  pay  freight  charges  according  to  their 
true  character,  and  did  not  a£fect  the  Lability  of  the  carrier  for  a 
f aflure  to  deliver,  there  being  no  clause  exempting  the  carrier  or  limit- 
ing its  liability  in  case  of  such  misdescription. 

164  App.  Div.  389, 221  N.  Y.  539,  affirmed. 

The  case  is  stated  in  the  qpinion. 

Mr.  WiUiam  ManUy  with  whom  Mr,  Charles  C.  Paulding 
was  on  the  brief ,  for  petitioner. 

No  appearance  for  respondent. 

Mb.  Justice  Pftnet  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  respondent  against 
petitioner  in  the  Supreme  Court  of  New  York  to  recover 
damages  equivalent  to  the  value  of  certain  goods  shipped 
in  interstate  commerce  and  lost  in  transit.  Plaintiff  had 
judgment  in  the  trial  court,  which  was  affirmed  by  the 
Appellate  Division  for  the  First  Department  (164  App. 
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Div.  389),  and  aflSrmed  by  the  Court  of  Appeals  without 
opmion.    [221  N.  Y.  539.] 

The  facts  are  as  follows:  On  September  17,  1912,  a 
firm  of  fur  manufacturers  in  New  York  City  caused  to  be 
delivered  to  defendant  there  for  transportation  to  plaintiff 
at  Cmcinnati,  Ohio,  a  case  containing  furs  belonging  to 
plaintiff  of  the  value  of  $693.75.  When  the  case  left  the 
consignors'  possession  it  was  marked  with  the  name  and 
address  of  the  consignee,  and  with  the  word  ^'furs"  con- 
spicuously displayed.  It  was  delivered  to  a  local  express- 
man, whose  driver  delivered  it  to  defendant  and  made  out 
a  bill  of  lading  which  defendant  signed  and  upon  which 
the  action  depends.  This  bill  of  lading  described  the 
goods  as  ''One  case  D.  G.,"  which  admittedly  means 
"dry  goods."  The  misdescription  was  the  driver ^s  mis- 
take, not  made  with  any  intent  to  fraudulently  mis- 
represent the  nature  of  the  merchandise  shipped.  De- 
fendant 's  clerk  who  signed  the  bill  of  lading  relied  wholly 
upon  the  representations  of  the  driver  as  to  the  contents 
of  the  case,  not  seeing  the  case  itself;  and,  so  far  as  appears, 
no  representative  of  defendant  compared  or  had  a  con- 
venient opportunity  to  compare  the  bill  of  lading  with 
the  marks  on  the  case.  At  the  time  of  the  shipment  the 
official  freight  classification  filed  with  the  Interstate 
Commerce  Commission  provided  for  a  first-class  rate  for 
dry  goods  (65  cents  per  hundred  pounds),  and  a  double- 
first-class  rate  ($1.30  per  hundred)  for  furs.  As  a  result 
of  the  misdescription  in  the  bill  of  lading,  freight  was 
charged  at  the  smaller  rate  applicable  to  dry  goods,  in- 
stead of  the  higher  one  applicable  to  furs.  No  valuation 
was  placed  upon  the  goods,  and  no  question  of  limitation 
of  liability  to  a  stipulated  value  is  presented. 

Defendant  admitted  that  it  received  the  goods  for 
transportation,  and  that  they  were  stolen  in  transit  and 
never  delivered  to  the  consignee. 

Defendant  insists  that  it  is  not  liable  in  any  amount 
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far  loss  of  the  goods,  because  they  were  misdescribed  in 
the  bill  of  lading.  Reliance  is  placed  upon  a  line  of  de- 
cisions in  this  court  relating  to  the  limitation  of  liability 
of  an  interstate  rail  carrier  where  goods  are  shipped  at  a 
declared  value  at  a  rate  based  upon  value  and  under  a 
contract  conforming  to  the  filed  tariff.  Adams  Express  Co. 
V.  Crontnger,  226  U.  S.  491,  509;  Kansas  City  Southern 
Ry.  Co.  V.  Carl,  227  U.  S.  639,  650,  et  seq.;  Missouri, 
Kansas  &  Texas  Ry.  Co.  v.  Harriman,  227  U.  S.  657,  670; 
Great  Northern  Ry.  Co.  v.  O'Connor,  232  U.  S.  508,  515; 
Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Robinson,  233  U. 
S.  173, 180;  Southern  Ry.  Co.  v.  PrescoU,  240  U.  S.  632, 638. 

The  Appellate  Division  held  that  these  cases  did  not 
go  to  the  extent  of  relieving  the  carrier  from  all  liabiUty 
in  case  of  a  non-fraudulent  misrepresentation  as  to  the 
nature  of  the  merchandise  shipped,  and  that  since  there 
was  no  clause  in  the  bill  of  lading  exempting  the  carrier 
or  limiting  its  liabiUty  in  case  of  such  a  misdescription 
the  carrier  was  defenseless. 

Defendant 's  contention  is  that  there  is  no  responsibiUty 
for  loss  of  the  furs  that  were  shipped  because  they  were 
goods  not  of  the  same  but  of  a  different  character  than 
those  described  in  the  bill  of  lading,  and  were  goods  for 
the  transportation  of  which  a  higher  rate  was  established 
by  its  filed  schedules.  Were  there  otherwise  any  difficulty 
in  answering  this  contention,  it  would  be  wholly  relieved 
by  the  fact  that  the  precise  contingency  was  anticipated 
in  the  preparation  of  the  form  of  the  bill  of  lading  and 
provided  for  by  one  of  its  conditions,  which  reads  as 
follows:  "The  owner  or  consignee  shall  pay  the  freight 
and  all  other  lawful  charges  accruing  on  said  property, 
and,  if  required,  shall  pay  the  same  before  delivery.  If 
upon  inspection  it  is  ascertained  that  the  articles  shipped 
are  not  those  described  in  this  bill  of  lading,  the  freight 
charges  must  be  paid  upon  the  articles  actually  shipped.'' 

Clearly,  the  effect  of  this  is  that  a  misdescription  of  the 
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character  of  the  goods,  not  attributable  to  fraud,  merely 
impoBed  upon  the  shipper  or  consignee  an  obligation  to 
pay  freight  charges  according  to  the  character  of  the  goods 
actually  shipped,  and  did  not  affect  the  liability  of  the 
carrier  for  a  failure  to  deliver  the  goods. 

Jtidgment  affirmed. 


i«*» 


BROTHERS  v.  UNITED  STATES. 


APPEAL  FBOM  THE  COURT  OF  CLAIMS. 
No.  d09.    Argued  March  28, 1919.— Decided  May  19,  1919. 

An  unliquidated  claim  against  the  United  States,  under  the  Act  of 
June  25,  1910,  c.  423,  36  Stat.  851,  for  the  alleged  infringement  of 
a  patent  is  not  asRignable  with  the  patent.  Rev.  Stats.,  §  3477. 
P.  89. 

The  essential  feature  of  patent  No.  551,614,  granted  to  Sarah  E. 
Brothers  et  al.  for  "improvements  in  cable  cranes  with  gravity 
anchors,"  is  a  non-yielding  support  or  anchor  at  one  end  of  the  cable, 
and  a  yielding,  tilting,  or  rocking  support  at  the  opposite  end,  con- 
sisting of  outwardly  inclined  shears  or  some  equivalent  structure 
held  movably  at  the  base,  and  a  counterweight  on  the  outer  side. 
Id. 

This  patent  was  not  infringed  by  the  use  of  cableways  supported 
by  two  towers  both  of  which  were  intended  and  constructed  to  be 
rigid,  but  both  of  which,  upon  the  tightening  of  the  cables,  done  for 
the  purpose  of  enabling  the  loads  to  clear  the  work  as  its  height  in- 
creased, acquired  a  tendency  to  yield  with  the  yielding  of  the  rail- 
road bed  b^ieath  them,  under  the  increased  stress.   P.  93. 

Findings  of  the  Court  of  Claims  are  to  be  treated  like  the  verdict  of  a 
jury,  and  this  court  is  not  at  liberty  to  refer  to  the  evidence,  any 
more  than  to  the  opinion,  for  the  purpose  of  eking  out,  controlling 
or  modifying  their  scope.   Id. 

62  Ct.  Cims.  462,  affirmed. 


The  case  is  stated  in  the  opinion. 
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Mr.  WHUam  F.  Brothers  pro  ae. 

Mr.  Assisbmt  Attorney  Oeneral  Frierson^  for  the  United 
States,  BubmittecL 

Mb.  Jusi^ice  Pitnbt  delivered  the  opinion  of  the  court. 

Appellant  brought  this  action  in  the  Court  of  Claims 
under  the  Act  of  June  25,  1910,  c.  423,  36  Stat.  851,  to 
recover  compensation  for  the  xmlicensed  use  by  the 
United  States  in  the  Panama  Canal  work  of  his  patented 
invention  for  ''Improvements  in  cable  cranes  with  grav- 
ity anchors.''  That  court  made  findings  of  fact  upon 
which  it  concluded  as  matter  of  law  that  there  was  no 
infringement  of  claunant's  patent,  and  thereupon  dis- 
missed his  petition.    52  Ct.  Clms.  462. 

From  the  findingB  it  appears  that  claimant  filed  ap- 
plication for  his  patent  July  18,  1895,  and,  upon  such 
application,  letters  patent  No.  551,614  were  granted  and 
issued,  under  date  December  17,  1895,  to  his  assignees 
Sarah  E.  Brothers  and  Maria  A.  Brown,  to  whom  he 
had  made  assignment  pending  the  application.  Subse- 
quently the  letters  patent  were  assigned  to  claimant, 
under  date  October  2,  1912,  two  and  one-half  months 
prior  to  their  e3q)iration  by  limitation  on  December  17, 
1912.  His  claim  to  compensation  is  necessarily  limited 
to  this  brief  period,  since  there  could  be  no  assignment 
to  him  of  any  unliquidated  claim  against  the  Govern- 
ment arising  prior  to  the  time  he  became  the  owner  of 
the  patent.    Rev.  Stats.,  §  3477. 

No  question  is  made  but  that  plaintiff's  invention  was 
broadly  new,  a  pioneer  in  its  line,  and  the  patent  en- 
titled to  a  broad  construction  and  the  claims  to  a  liberal 
application  of  the  doctrine  of  equivalents.  (See  Brothers 
V.  Lidgerwood  Mfg.  Co.,  223  Fed.  Rep.  359.)  It  relates 
to  the  method  of  erecting  and  operating  a  suspension 


90  OCTOBER  TERM,  19ia 

Opinion  of  the  Court.  250  U.  S. 

cable  adapted  to  earrymg  a  traveling  crane  or  the  like. 
Roughly  speaking,  the  prior  art  consisted  in  supporting 
such  cables  upon  rigid  and  imyielding  towers  at  each  end, 
so  as  to  prevent  an  undue  sagging  of  the  cable  under  the 
strain  of  its  load.  Claimant's  invention  consisted  in 
employing  a  rigid  support  or  abutment  at  one  end  of 
the  cable  and  what  is  called  a  "gravity  anchor"  at  the 
opposite  end,  consisting  of  outwardly  inclined  shears 
with  the  cable  attached  thereto  and  a  weight  hung  per- 
manently from  the  shears  on  the  opposite  side,  which 
weight,  together  with  the  weight  of  the  shears,  puts 
a  tension  upon  the  cable  varying  according  to  the  weight 
of  the  structure  and  coimterweight,  combined  with  the 
d^ree  of  inclination  of  the  structure;  the  operation  of 
the  tension  device  being  automatically  to  take  up  the 
slack  of  the  suspended  cable  when  the  load  approaches 
the  supports,  with  the  result  of  permitting  the  load  to 
be  moved  closer  to  the  supports,  with  a  given  exertion 
of  power,  than  before.  There  are  other  advantages  not 
necessary  to  be  specified.  The  essential  feature  of  the 
patent  is  a  non-yielding  support  or  anchor  at  one  end 
of  the  cable,  and  a  yielding,  tilting,  or  rocking  support  at 
the  opposite  end,  consisting  of  outwardly  inclined  shears 
or  some  equivalent  structmre  held  movably  at  the  base, 
and  a  coimterweight  on  the  outer  side.  It  is  to  be  ob- 
served that  rigidity  of  the  head  tower  is  a  sine  qua  non, 
necessary  to  produce  tension  of  the  cable;  jdelding  sup- 
ports at  both  ends  would  be  a  contradiction  of  tenns, 
since  with  such  an  arrangement  there  would  be  no  sup- 
port, and  the  entire  structure  would  collapse  imder  its 
own  weight.    The  importance  of  this  will  appear. 

In  the  construction  of  the  Panama  Canal  the  Govern- 
ment installed  in  the  year  1909,  and  maintained  and 
used  continuously  thereeifter  until  the  expiration  of  the 
Brothers  patent,  one  single  cableway  and  six  duplex  or 
double  cableways  which  are  complained  of  in  this  case 
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as  infringements.  As  to  the  mode  of  construction,  main- 
tenance, and  operation  of  these  cableways,  the  finHJT^gi 
of  the  Ck>urt  of  Claims  are  as  follows: 

''The  single  and  the  duplex  cable  ways  were  similar  in 
general  design  and  construction  except  that  the  towers 
of  the  former  supported  a  single  cable,  while  those  of 
the  latter  supported  two  cables,  parallel  to  each  other, 
at  a  distance  of  18  feet  apart,  and  each  operated  inde- 
pendently of  the  other,  the  length  of  the  towers  longi- 
tudinally of  the  canal  cut  being  of  proportionate  dimen- 
sion for  the  accommodation  of  the  two  cables.  The 
towers  were  of  structural  steel  construction;  and  taking 
the  duplex  cableways  for  illustration,  each  tower  in  ver- 
tical cross  section  from  front  to  rear  was  in  the  shape  of 
a  right^angle  triangle,  with  a  base  of  approximately 
50  feet,  a  perpendicidar  or  vertical  height  of  about  85  feet, 
and  a  hypothenuse  of  about  98  feet,  with  a  length  of 
about  38  feet  longitudinally  of  the  canal.  The  two  towers 
of  the  cableway  stood  facing  each  other,  on  opposite  banks 
of  the  canal  cut,  with  their  hyi)othenu8e  faces  toward 
the  cut.  The  cable  span  across  the  cut  between  the  tops 
of  the  towers  was  approximately  800  feet.  The  cables 
used  were  2^-inch  steel-wire  cables  havii^  a  rated  break- 
ing stress  of  200  tons.  The  cables  were  supported  by 
headblocks  or  saddles  at  the  tops  of  the  towers,  and 
their  ends  were  carried  down  and  firmly  anchored  to  the 
coimterwdghted  bases  of  the  towers. 

''Rigidity  of  the  towers  was  desired;  and  in  order  to 
secure  this  and  hold  the  towers  rigid  against  any  tend- 
ency to  tip,  tilt,  or  jdeld  imder  the  stress  of  the  suspended 
cables  and  their  loads,  the  platform  base  at  the  rear  side 
of  each  tower — ^that  is,  the  side  farthest  from  the  canal 
cut — ^was  counterweighted  by  a  block  of  cement  concrete 
of  over  150  tons  weight,  cast  about  the  structural  steel 
members  of  the  base  of  the  tower  and  extending  along 
practically  the  entire  length  of  the  base.    The  entire 
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weight  of  each  tower,  including  the  tower  proper,  the 
trucks  upon  which  it  was  mounted,  and  the  concrete 
counterweight,  was  upward  of  500  tons. 

''To  facilitate  the  shifting  or  moving  of  the  cableways 
along  the  canal  cut  as  the  work  progressed  each  tower 
was  moxmted  upon  sets  of  trucks,  similar  to  the  trucks 
of  railway  cars,  on  the  front  and  rear  sides  of  the  base 
of  the  tower,  and  the  whole  structiu^  was  mounted  upon 
two  standard-gauge  railway  tracks  located  on  the  bank 
of  the  canal  cut  at  the  proper  distance  from  each  other 
and  from  the  similar  tower  tracks  on  the  opposite  bank 
of  the  cut. 

''The  cableways  were  operated  by  electrical  power 
from  the  machinery  stations  in  the  head  tower  of  each 
cableway. 

"Subsequent  to  the  construction  and  installation  of 
said  cableways  they  were  maintained  and  operated  with- 
out change  in  structural  form  or  method  of  operation 
other  than  that  as  the  height  of  the  walls  and  other  work 
of  the  canal  increased,  beginning  about  August,  1910, 
it  became  necessary,  in  order  to  admit  of  the  loads  being 
carried  to  pass  clear  of  the  works  and  men  eng^^ed  thereon 
as  the  height  of  the  work  increased,  to  take  up  the  slack 
or  decrease  the  deflection  of  the  cable.  The  cables  were 
accordingly  drawn  up  for  said  piurpose.  This  tightening 
up  of  the  cables  or  reduction  of  their  deflection  increased 
the  effect  of  the  load  and  weight  of  the  cables  upon  the 
towers  as  r^ards  their  tendency  to  yield  or  tilt. 

"It  was  the  intent  and  piurpose  of  the  en^eer  oflKcers 
of  the  Canal  Commission,  by  and  under  whom  said  cable- 
ways  were  designed,  constructed,  and  operated,  that  the 
towers  thereof  should  be  rigid  and  nonyielding  to  the  full 
extent  that  rigidity  in  cable  towers  was  possible;  and 
there  was  no  tilting  or  yielding  of  said  towers  other  than 
such  as  resulted  from  a  jdelding  of  the  roadbed  of  the 
tracks  supporting  them,  portions  of  which  roadbed  oon- 
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sisted  of  'fills'  of  excavated  materialB  upon  swampy 
ground.  There  is  no  satisfactoiy  evidence  that  the  towers 
either  shielded  or  tilted  at  any  time  during  the  period  of 
claimant's  ownership  of  said  letters  patent/' 

Upon  the  argument  here,  appellant  quoted  somewhat 
amply  from  the  evidence  taken  before  the  Ck>urt  of  Claims. 
For  the  purposes  of  our  review  the  findings  of  that  court 
are  to  be  treated  like  the  verdict  of  a  jiuy,  and  we  are 
not  at  Uberty  to  refer  to  the  evidence,  any  more  than  to 
the  opinion,  for  the  purpose  of  eking  out,  controlling, 
or  modifying  their  scope.  United  States  v.  Smith,  94  U.  S. 
214,  218;  Stone  v.  United  States,  164  U.  S.  380,  382;  Dis- 
trict  of  Columbia  v.  Barnes,  197  U.  S.  146,  150;  Crocker  v. 
United  States,  240  U.  S.  74,  78,  and  cases  cited. 

We  concur  in  the  opinion  of  the  Court  of  Claims  that 
no  infringement  of  claimant's  patent  is  shown.  In  the 
Act  of  June  25,  1910,  under  which  this  suit  is  brought 
and  under  which  alone  it  could  be  brought,  it  is  expressly 
provided  that  there  shall  be  no  such  suit  ''based  on  the 
use  by  the  United  States  of  any  article  heretofore  owned, 
leased,  used  by,  or  in  the  possession  of  the  United  States." 
In  view  of  this  and  of  the  fact  that  the  cableways  com- 
plained of  were  theretofore  in  the  possession  of  and  used  by 
the  United  States,  claimant  insists  that  after  the  passage 
of  the  act  the  Government  materially  altered  the  cableways 
in  such  a  manner  as  to  make  them  infringe  his  patent. 
The  contention  is  that  the  cables  were  tightened  up  in 
order  to  decrease  their  deflection,  and  that  this  tighten- 
ing, in  view  of  the  loads  carried  by  the  cables,  caused 
the  supporting  towers  to  yield  or  tilt,  and  thus  to  become 
in  essence  movable  towers  like  the  gravity  anchors  cov- 
ered by  the  claimant's  patent.  But,  as  pointed  out  by 
the  Court  of  Claims,  it  is  beyond  question  that,  as  con- 
structed and  used  generally,  and  as  intended  to  be  used, 
the  Government  cableways  did  not  infringe  claimant's 
device.   The  subsequent  tightening  of  the  cables  was  done 
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in  the  orderly  conduct  of  the  work  for  the  purpose  of 
carrying  the  loads  over  and  free  from  the  work  that  was 
being  constructed.  So  far  as  this  caused  a  yielding  of  the 
tower  under  the  stress  of  the  load,  it  was  an  incidental 
result,  affecting  or  tending  to  affect  the  towers  on  both 
sides,  and  not  upon  one  side  to  the  exclusion  of  the  other. 
It  did  not  amount  to  a  mechanical  equivalent  of  the 
claimant's  structure;  there  is  no  semblance  of  an  outward 
inclination  of  a  yielding  tower  or  yielding  support,  but 
rather  a  tendency  on  the  part  of  rigid  towers  to  break 
down  or  collapse  inwardly  imder  an  undue  stress.  And, 
as  we  have  shown,  the  rigidity  of  one  support  is  as  essen- 
tial to  claimant's  structure  as  is  the  movability  of  the 
other. 

Inasmuch  as  the  findings  fully  support  the  judgment 
of  the  court  below,  its  judgment  must  be  and  it  is 

Affirmed. 


■^••- 


MACKAY  TELEGRAPH  &  CABLE   COMPANY  v. 

CITY  OF  LITTLE  ROCK. 

EBBOB  TO  THE  SUPBEME  COUBT  OF  TEQS  STATE  OF  ABKANSAS. 

No.  374.     Motion  to  dismiss  or  affirm  submitted  March  3,   1010. — 

Decided  May  10,  1010. 

A  telegraph  company,  although  engaged  in  interstate  business  and  under 
the  restrictions  and  obligations  of  the  Post  Roads  Act  of  July  24, 
1866,  is  subject  to  reasonable  taxes  imposed  by  a  city  upon  the  main- 
tenance of  poles  and  wires  erected  and  maintained  by  the  company 
within  the  limits  of  the  city  under  authority  granted  by  its  ordi- 
nances.  P.  00. 

Inasmuch  as  one  legitimate  object  of  such  a  tax  is  to  recoup  the  special 
cost  of  governmental  supervision  and  regulation,  it  is  not  a  valid 
objection  that  it  extends  to  poles  standing  on  a  railroad  right  of  way, 
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or  thAt  flome  erf  theee  were  brought  within  the  city  limits  after  the 
company  accepted  its  special  franchise  ordinance,  in  a  case  where 
local  governmental  supervision  is  necessary  for  the  protection  of 
travelers  on  highways  crossed  by  the  telegraph  line  on  such  right  of 
way.   Id. 

There  is  no  support  in  the  record  for  the  contention  that  a  tax  of  fifty 
cents  per  pole  per  year  is  unreasonable  in  amount,  even  though  it 
be  made  to  apply  to  poles  standing  on  private  property  or  upon  a 
railroad  right  of  way  as  well  as  to  poles  erected  in  the  streets.  P.  100. 

Where  the  "pole  tax"  imposed  by  franchise  ordinance  on  one  com- 
pany is  the  same  as  is  imposed  by  general  ordinance  on  other  com- 
panies, the  fact  that,  as  to  poles  on  railroad  rights  of  way,  the  tax 
sought  to  be  enforced  against  the  one  company  has  not  been  enforced 
against  the  others  does  not  prove  a  denial  of  the  equal  protection  of 
the  laws,  without  proof  of  arbitrary  and  intentionally  unfair  discrimi- 
nation or  that  the  circumstances  of  the  companies  and  their  lines 
were  so  much  alike  as  to  render  any  discrimination  unreasonable.  Id. 

131  Arkansas,  306,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  James  W.  Mehaffy,  for  defendant  in  enoT,  in  sup- 
port of  the  motion. 

Mr.  J.  C.  Marshall,  for  plaintiff  in  error,  in  opposition 
to  the  motion. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court. 

This  case  was  submitted  on  a  motion  to  dismiss  or 
affimu  The  facts  are  as  follows:  On  March  11,  1912, 
the  city  coimcil  of  Little  Rock  passed  an  ordinance  grant- 
ing to  the  telegraph  company  the  right  to  construct  and 
TUftiTifAin  telegraph  poles,  wires,  and  fixtures  and  to  install 
underground  ducts  and  manholes  along  and  over  certain 
streets  in  the  city  particularly  mentioned,  including  the 
following:  ''Also  a  line  of  poles  and  fixtines  and  the 
right  to  string  wires  or  cables  thereon,  beginning  at  the 
intersection  of  East  Second  Street  and  Rector  Avenue  and 
running  thence  on  the  west  side  of  Rector  Avenue  to  East 
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Sixth;  thence  east  on  the  north  side  of  Sixth  to  the  Chicago, 
Rock  Island  &  Pacific  Railway  tracks.  From  this  point  the 
pole  line  will  follow  on  and  along  the  right  of  way  of  said 
railway  to  the  south  city  limits."  Among  other  things  the 
ordinance  provided  that  the  company  should  pay  to  the 
city  immediately  upon  the  completion  of  the  line,  and  an- 
nually thereafter,  "a  license  or  tax  of  fifty  cents  for  each 
pole  erected  or  set  up  and  a  license  or  tax  on  all  conduits 
constructed  to  an  amoimt  equal  to  four  poles  to  each  block. 
And  said  company  shall  comply  with  all  ordinances  here- 
after passed  in  regard  to  the  hcense  or  tax  on  poles,  con- 
duits, or  wires,  either  decreasing  or  increasing  the  same, 
that  are  general  and  applicable  to  all  telegraph  or  tele- 
phone companies  in  said  city."  Other  provisions  made 
the  location  and  maintenance  of  wires,  poles,  and  con- 
duits object  to  the  approval  of  the  city  officials;  required 
the  poles  to  be  kept  painted,  and  the  wires,  poles,  con- 
duits, and  manholes  to  be  maintained  in  a  first-class  con- 
dition and  so  as  not  to  endanger  life  or  limb;  permitted 
the  city  to  use  the  upper  cross-arm  of  the  poles  for  its  fire 
alarm  and  poUce  telegraph  or  telephone  wires;  and  re- 
quired written  acceptance  by  the  company  before  the 
ordinance  should  take  effect.  The  company  duly  filed 
its  written  acceptance,  and  thereafter  constructed  its  line, 
placing  66  poles  upon  city  streets,  104  poles  upon  the 
right  of  way  of  the  railway  within  the  limits  of  the  city 
as  they  existed  at  the  acceptance  of  the  ordinance,  and 
35  poles  upon  an  adjacent  portion  of  the  right  of  way 
which  at  the  acceptance  of  the  ordinance  was  without  the 
dty  limits  but  was  brought  within  them  a  few  days  there- 
after. 

In  the  year  1917  the  city  sued  the  company  in  a  state 
court,  setting  up  the  above-mentioned  ordinance,  aver- 
ring that  it  was  duly  accepted  by  the  company  and  was  a 
contract  between  the  parties,  and  alleging  that  pursuant 
to  it  the  defendant  had  erected  and  maintained  in  the 
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dty  205  poke  upon  which  there  were  due  the  license  taxes 
or  fees  at  fifty  cents  per  pole  for  four  and  a  half  years, 
amounting  to  $461.25.  The  company  by  its  answer  ad- 
mitted the  passage  and  acceptance  of  the  ordinance  but 
denied  that  it  was  a  contract;  allied  that  the  provision 
as  to  license  fees  did  not  include  the  poles  placed  upon  the 
right  of  way  of  the  railway  company,  especially  not  those 
that  were  without  the  limits  of  the  dty  at  the  time  of  the 
acceptance  of  the  ordinance;  that  fifty  cents  per  pole  per 
year  was  unreasonable  and  excessive  and  sought  to  be  im- 
posed not  for  inspection  and  regulation  of  the  poles  but  for 
revenue  purposes  only;  that  said  license  fee  or  tax  deprived 
defendant  of  its  property  without  due  process  of  law  and 
denied  to  it  the  equal  protection  of  the  laws  in  violation 
of  the  Fourteenth  Amendment;  that  defendant  had  ac- 
cepted the  restrictions  and  obligations  of  the  Act  of  Con- 
gress approved  July  24,  1866  (c.  230,  14  Stat,  221 ;  Rev. 
Stats.,  §  5263,  el  seq.) ;  that  its  poles  and  wires  were  in  use 
for  the  transmission  of  messages  for  the  United  States 
and  the  various  departments  of  the  Government;  and 
further  that  defendant  was  engaged  principally  in  the 
transmission  of  telegraphic  messages  between  points  in 
Arkansas  and  points  in  other  States  and  in  foreign  coun- 
tries, and  that  the  imposition  of  a  fee  or  tax  upon  its  poles 
was  a  burden  upon  and  illegal  interference  with  inter- 
state and  foreign  commerce  and  the  regulatory  power  of 
Congress  over  the  same. 

At  the  trial  the  company  offered  to  pay  the  license  tax 
upon  the  66  poles  that  were  placed  upon  the  city  streets, 
but  disputed  liability  for  those  placed  upon  the  railroad 
right  of  way.  It  proved  acceptance  of  the  Act  of  Congress 
of  1866,  showed  that  the  corporate  limits  had  been  ex- 
tended after  acceptance  of  the  ordinance  in  such  manner 
as  to  include  35  additional  poles  along  the  right  of  way, 
showed  that  the  line  on  the  right  of  way  ran  through  a 
thinly  populated  part  of  the  dty  as  compared  with  the 
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streets  covered  by  the  franchise,  being  crossed,  however, 
by  two  important  streets  and  by  two  turnpikes  that  lead 
into  the  city,  and  offered  to  prove  that  two  other  telegraph 
companies  maintaining  poles  and  wires  in  the  city  were 
required  to  pay  the  tax  only  upon  poles  maintained  upon 
the  streets  and  not  upon  those  maintained  on  railroad 
rights  of  way.  General  ordinances  of  the  city  were  in- 
troduced in  evidence,  one  of  them  antedating  the  franchise 
ordinance  and  providing  as  follows:  ''Each  telegraph, 
telephone,  electric  light  or  power  company  shall  pay  an- 
nually a  sum  equal  to  fifty  cents  for  each  pole  used  by 
them  whether  such  poles  are  leased,  rented,  or  owned  by 
them." 

The  trial  court  overruled  the  contentions  of  defendant 
and  rendered  a  judgment  against  it  for  the  entire  amount 
claimed.  This  was  affirmed  by  the  Supreme  Court  of  the 
State  (131  Arkansas,  306),  and  the  case  is  brought  here 
upon  the  contention  that  the  taxing  provision  of  the 
franchise  ordinance,  as  construed  and  applied,  has  the 
effect  of  depriving  the  defendant  of  rights  secured  to  it 
by  the  Constitution  and  laws  of  the  United  States. 

We  are  unable  to  see  ground  for  dismissal  of  the  writ 
of  error,  and  will  pass  at  once  to  the  merits. 

Notwithstanding  that  some  of  the  provisions  of  the 
ordinance  are  contractual  in  form  and  by  its  own  tenns 
it  was  to  take  effect  only  after  written  acceptance  by  the 
company  and  such  acceptance  was  in  fact  formally  given, 
the  Supreme  Court  of  the  State,  as  we  read  its  opinion, 
dealt  with  the  pole  fees  not  as  an  agreed  compensation 
for  the  franchise  but  as  a  license  tax.  Consequently  we 
will — indeed  must,  for  present  purposes — so  r^ard  it. 

Plaintiff  in  error  contends  that  the  court  erred  in  con- 
struing the  ordinance  as  imposing  the  tax  with  respect  to 
the  poles  standing  upon  the  railroad  right  of  way,  and 
especially  as  to  the  35  poles  which  at  the  time  of  accept- 
ance of  the  ordinance  were  without  the  limits  of  the  dty. 
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But  as  no  question  is  raised  here  under  the  contract 
clause  of  the  Constitution  we  are  not  at  liberty  to  revise 
the  decision  of  the  state  court  upon  the  question  of  con- 
stnictioni  and  can  only  determine  whether  as  construed 
and  applied  the  ordinance  deprives  plaintiff  in  error  of 
rights  secured  by  other  provisions  of  the  Constitution  and 
laws  of  the  United  States. 

That  a  reasonable  tax  upon  the  maintenance  of  poles 
and  wires  erected  and  maintained  by  a  telegraph  company 
within  the  limits  of  a  city  pursuant  to  authority  granted 
by  its  ordinances  is  not  an  unwarranted  burden  upon 
interstate  or  foreign  commerce  or  upon  the  fimctions  of 
the  company  as  an  agency  of  the  government,  and  does 
not  infringe  rights  conferred  by  the  act  of  Congress,  is  so 
thoroughly  settled  by  previous  decisions  of  this  court 
that  no  further  discussion  is  called  for.  SL  Louis  v.  Wesl^ 
em  Union  Telegraph  Co.,  148  U.  S.  92, 100;  Western  Union 
Telegraph  Co.  v.  New  Hope,  187  U.  S.  419,  426;  AOantic  <fe 
Pacific  Telegraph  Co.  v.  Philadelphia,  190  U.  S.  160,  164; 
Western  Union  Telegraph  Co.  v.  Richnumd,  224  U.  S.  160; 
Postal  TelegraphrCable  Co.  v.  Richmond,  249  U.  S.  252. 

These  cases  establish  that  a  city  (supposing,  of  course, 
it  acts  under  the  authority  of  the  State)  may  impose  such 
taxes  not  merely  with  respect  to  the  special  and  exclusive 
occupancy  of  streets  and  other  public  places  by  poles  and 
other  equipment,  but  by  way  of  compensation  for  the 
special  cost  of  supervising  and  regulating  the  poles,  wires 
and  other  fixtures  and  of  issuing  the  necessary  permits. 
Hence,  in  the  present  case,  we  cannot  hold  that  the  fact 
that  a  tax  is  imposed  upon  the  poles  that  stand  upon  the 
railway  right  of  way,  as  well  as  on  those  that  stand  upon 
the  streets,  is  sufficient  to  condemn  the  ordinance,  espe- 
cially in  view  of  the  finding  of  the  Supreme  Court  of 
Arkansas  that  the  telegraph  line  as  laid  along  the  right  of 
way  crosses  a  street  car  line  and  several  turnpikes  coming 
into  the  city,  and  that  it  is  necessary  there  shall  be  local 
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govemmental  supervision  of  the  liQes  crossing  these  high- 
ways for  the  protection  of  travelers  upon  them. 

There  is  no  support  in  the  record  for  the  contention  that 
a  tax  of  fifty  cents  per  pole  per  year  is  unreasonable  in 
amount,  even  though  it  be  made  to  apply  to  poles  stand- 
ing on  private  property  or  upon  a  railroad  right  of  way  as 
well  as  to  poles  erected  in  the  streets. 

Nor  is  there  ground  for  holding  that  plaintiff  in  error 
is  subjected  to  imreasonable  discrimination,  in  contra- 
vention of  the  equal  protection  clause  of  the  Fourteenth 
Amendment.  The  case  shows  that  its  franchise  ordinance 
imix>ses  the  same  and  no  greater  tax  than  that  which  is 
applied  by  a  general  ordinance  to  other  companies  main- 
taining poles  in  the  city.  The  offer  of  testimony  to  prove 
that  the  two  other  companies  were  not  in  fact  required  to 
pay  the  tax  upon  so  many  of  their  poles  as  stood  upon 
railroad  rights  of  way  went  no  further  than  to  show  that 
the  general  ordinance  had  not  been  enforced  against  them 
in  the  same  manner  that  it  was  proposed  to  enforce  the 
franchise  ordinance  against  plaintiff  in  error.  There  was 
no  offer  to  show  an  arbitrary  and  intentionally  imfair 
discrimination  in  the  administration  of  the  ordinance  as  in 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  374.  Peradventure 
the  present  action  was  a  test  case  to  determine  whether 
the  license  fees  were  applicable  to  poles  standing  elsewhere 
than  on  the  streets,  with  the  intent,  in  case  of  an  aflSrma- 
tive  answer,  to  enforce  the  general  ordinance  against  the 
other  companies  in  the  same  sense.  Nor  was  there  any 
offer  to  show  that  the  circumstances  of  the  several  com^- 
panies  and  their  telegraph  lines  were  so  much  alike  as  to 
render  any  discrimination  in  the  application  of  the  pole 
tax  equivalent  to  a  denial  of  the  equal  protection  of  the 
laws. 

None  of  the  contentions  of  plaintiff  in  error  being  well 
founded,  the  judgment  is 

Affittned, 
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PHILADELPHIA,  BALTIMORE  &  WASHINGTON 
RAILROAD  COMPANY  v.  SMITH. 

GEBfnOBABI  TO  TBE  COUBT  OF  APFEAU  OF  CTB  STATS  OF 

KABYLAND. 

No.  472.    Argued  April  15, 1919.— Decided  May  10,  1919. 

An  employee  of  an  interstate  railroad  whose  duties  were  to  cook  the 
meals,  make  the  beds,  etc.,  for  a  gang  of  bridge  carpenters,  in  a  camp 
car  which  was  provided  and  moved  from  place  to  place  along  the 
railroad  line  to  facilitate  their  work  in  repairing  the  bridges,  and  who, 
at  the  time  of  his  injury,  was  within  the  car,  on  a  side-track,  and  oc- 
cupied in  cooking  a  meal  for  the  carpenters  and  himself  while  they 
were  repairing  one  of  the  bridges  in  the  vicinity,  hdd,  engaged  in  in- 
terstate conmierce,  within  the  meaning  of  the  Federal  Employers' 
liability  Act. 

132  Maryland,  345,  aflSimed. 

Thb  case  is  stated  in  the  opinion. 

Mr.  Frederic  D.  McKenney,  with  whom  Mr.  John 
Spalding  FUmnery  was  on  the  briefs,  for  petitioner. 

Mr.  T.  Alan  Goldehorough  for  respondent. 

Mb.  Justice  Pitnet  delivered  the  opinion  of  the  court. 

Respondent  brought  his  action  in  a  state  court  of  Maiy- 
land  under  the  provisions  of  the  Federal  Employers' 
Liability  Act  of  April  22,  1908,  as  amended  April  5,  1910 
(c.  149,  35  Stat.  65;  c.  143,  36  Stat.  291),  to  recover  dam- 
ages for  personal  injuries  sustained  by  him  upon  one  of 
petitioner's  lines  of  railroad  in  the  State  of  Maiyland 
over  which  petitioner  was  engaged  in  transporting  inter- 
state as  well  as  intrastate  commerce. 
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Plaintiff  was  employed  by  defendant  in  connection  with 
a  gang  of  bridge  carpenters,  who  were  employed  by  de- 
fendant in  the  repair  of  the  bridges  and  bridge  abutments 
upon  said  line  of  railway.  The  gang,  including  plaintiff, 
worked  over  the  entire  line,  and  were  moved  from  point 
to  point  as  the  repair  work  required  in  what  was  called  a 
"camp  car,"  furnished  and  moved  by  defendant,  in  which 
they  ate,  slept,  and  lived.  Plaintiff's  principal  duties 
were  to  take  care  of  this  car,  keep  it  clean,  attend  to  the 
beds,  and  prepare  and  cook  the  meals  for  himself  and  the 
other  members  of  the  gang.  On  December  23,  1915,  the 
bridge  carpenters  were  engaged  in  repairing  a  bridge 
abutment  on  defendant's  line  near  Easton,  Maryland, 
and  the  camp  car  was  on  defendant 's  side-track  at  Easton ; 
and  while  plaintiff  was  in  the  car,  engaged  in  cooking  a 
meal  for  the  bridge  carpenters  and  himself,  the  engineer 
of  one  of  defendant's  trains,  without  warning,  ran  the 
engine  upon  the  side-track  and  against  a  car  to  which  the 
camp  car  was  coupled  with  such  force  that  plaintiff  re- 
ceived injuries,  to  recover  for  which  his  action  is  brought. 

A  judgment  in  plaintiff's  favor  was  affirmed  by  the 
Maryland  Court  of  Appeals  (132  Marylandi  MS),  and  the 
case  comes  here  on  a  writ  of  certiorari. 

The  only  question  we  have  to  consider  is  whether  plain- 
tiff at  the  time  he  was  injured  was  engaged  in  interstate 
commerce  within  the  meaning  of  the  statute.  Petitioner, 
citing  Illinois  Central  R.  R.  Co.  v.  Bekrens,  233  U.  S.  473, 
478,  and  Erie  R.  R.  Co.  v.  Wekh,  242  U.  S.  303,  306,  as 
conclusive  to  the  effect  that  the  true  test  is  the  nature  of 
the  work  being  done  by  the  employee  at  the  time  of  the 
injury,  and  that  what  he  had  been  doing  before  and  ex- 
pect^ to  do  afterwards  is  of  no  consequence,  argues  that 
since  plaintiff  at  the  time  of  the  injury  and  for  some  weeks 
prior  thereto  was  and  had  been  working  as  mess  cook 
and  camp  cleaner  or  attendant  for  a  gang  of  bridge  car- 
penters who  were  quartered  ''for  their  own  convenience" 
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in  a  camp  car  bdonging  to  petitioner,  which  was  not  being 
moved  in  interstate  commercei  but  was  located  and  stand- 
ing on  a  switch  track  in  the  neighborhood  of  the  bridge 
upon  which  the  carpenters  then  were  and  for  some  weeks 
prior  thereto  had  been  and  for  some  time  afterwards  were 
working;  and  since  plaintiff  at  the  moment  of  the  injury 
was  engaged  in  cooking  food  which  was  the  property  of 
himself  and  the  caipenters,  he  was  not  at  the  time  engaged 
in  interstate  conmierce. 

As  thus  stated,  the  relation  of  pkuntiff's  work  to  the 
interstate  commerce  of  his  employer  would  seem  to  be 
rather  remote.  But  upon  a  closer  examination  of  the 
facts  the  contrary  will  appear.  Taking  it  to  be  settled 
by  the  decision  of  this  court  in  Pedersen  v.  Ddawarej 
Lackawanna  &  Western  R.  R.  Co.,  229  U.  S.  146,  152, 
that  the  repair  of  iHidges  in  use  as  instrumentalities  of 
interstate  commerce  is  so  closely  related  to  such  commerce 
as  to  be  in  practice  and  in  l^d  contemplation  a  part  of 
it,  it  of  coiuse  is  evident  that  the  work  of  the  bridge  car- 
penters in  the  present  case  was  so  closely  related  to  de- 
fendant's  interstate  commerce  as  to  be  in  effect  a  part  of 
it.  The  ne3ct  question  is,  what  was  plaintiff's  relation 
to  the  work  of  the  bridge  carpenters?  It  may  be  freely 
conceded  that  if  he  had  been  acting  as  cook  and  camp 
cleaner  or  attendant  merely  for  the  personal  convenience 
of  the  bridge  carpenters,  and  without  r^ard  to  the  con- 
duct of  their  work,  he  could  not  properly  have  been  deemed 
to  be  in  any  sense  a  i)articipant  in  their  work.  But  the 
fact  was  otherwise.  He  was  employed  in  a  camp  car  which 
bebnged  to  the  railroad  company,  and  was  moved  about 
from  place  to  place  along  its  line  according  to  the  exigen- 
cies of  the  work  of  the  bridge  caipenters,  no  doubt  with 
the  object  and  certainly  with  the  necessary  effect  of  for- 
warding their  work,  by  permitting  them  to  conduct  it  con- 
veniently at  points  remote  from  their  homes  and  remote 
from  towns  where  proper  board  and  lodging  were  to  be  had. 
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The  Gircuinstanoe  that  the  risks  of  personal  injiiry  to 
which  plaintiff  was  subjected  were  similar  to  those  that 
attended  the  work  of  train  employees  generally  and  of  the 
bridge  workers  themselves  when  off  duty,  while  not  with- 
out significance,  is  of  little  moment.  The  significant  thing, 
in  our  opinion,  is  that  he  was  employed  by  defendant  to 
assist,  and  actually  was  assisting,  the  work  of  the  bridge 
carpenters  by  keeping  their  bed  and  board  close  to  their 
place  of  work,  thus  rendering  it  easier  for  defendant  to 
maintain  a  proper  organization  of  the  bridge  gang  and 
forwarding  their  work  by  reducing  the  time  lost  in  going 
to  and  from  their  meals  and  their  lodging  place.  If,  in- 
stead, he  had  brought  their  meals  to  them  daily  at  the 
bridge  upon  which  they  happened  to  be  working,  it  hardly 
would  be  questioned  that  his  work  in  so  doing  was  a  part 
of  theirs.  What  he  was  in  fact  doing  was  the  same  in 
kind,  and  did  not  differ  materially  in  degree.  Hence  he 
was  employed,  as  th^  were,  in  interstate  commerce, 
within  the  meaning  of  the  Employers'  liabilily  Act. 

Judgment  affinwdm 


^mi^ 


XINTTED  STATES  v.  REYNOLDS. 

CJERTIOBABI  TO  O^HE  CmCXTIT  COUBT  OF  APFBAL8  FOB  THB 

EIGHTH  CIBCniT. 

No.  591.    Argued  March  4,  5, 1019.— Decided  May  19,  1919. 

Under  the  Allotment  Act  of  February  8, 1887,  S  5,  c.  119, 24  Stat.  388, 
the  twenty-five  year  trust  period,  with  the  attendant  restriction  upon 
the  right  of  alienation,  runs  from  the  date  of  the  trust  patent,  and 
not  from  the  date  of  the  approval  of  the  allotment  by  the  Secretary 
of  the  Interior;  and  an  attempt  to  convey,  made  by  an  heir  of  the 
allottee^  within  that  period  as  extended  by  the  President  before  its 
expiration,is  void.   P.  107. 

252  Fed.  Rep.  65,  reversed. 
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The  case  is  stated  in  the  opinian. 

T%e  iSUicttor  (TenmiZ  for  the  United  States. 

Mr.  Mark  Goode,  with  whom  Mr.  Hal  Johnson  and  Mr. 
Jesse  D.  Lydick  were  on  the  brief i  for  respondent,  aiguedi 
in  part,  as  follows: 

It  is  true  that  the  provieional  or  trust  patent  did  not 
actually  issue  until  February  6,  1892|  or  perhaps  more 
correctly  speaking  it  was  dated  as  of  that  date,  but 
it  is  likewise  true  that  Stella  Washington's  right  to  a 
preliminary  patent  vested  on  the  instant  her  allotment 
was  approved.  Her  equitable  title  was  then  complete 
and  did  not  depend  upon  the  delivery  of  the  trust  patent. 
BaUinger  v.  Frost,  216  U.  S.  240. 

By  the  very  terms  of  the  approval  the  patent  was 
ordered  issued  positively  and  unequivocally.  No  reser- 
vation was  made  and  no  discretion  was  vested  in  any  one 
after  that,  and  the  duty  to  issue  thereupon  became  purely 
ministerial.  Delay  in  issuing,  or  failure  to  issue  such 
patent  thereafter  could  not  postpone  or  defeat  the  vesting 
of  the  equitable  interest,  nor  could  it  postpone  the  b^in- 
ning  of  the  trust  period.  Not  only  did  the  approval  of 
the  Secretary  contain  an  absolute  order  for  the  issue; 
but  the  act  itself  is  mandatory.  It  reads:  ''That  upon 
the  approval  of  the  allotments  provided  for  in  this  act 
by  the  Secretary  of  the  Interior,  he  shall  cattse  patents 
to  issue  therefor  in  the  name  of  the  allottees,''  etc.  No 
discretion  is  lodged  anywhere  with  r^ard  to  issuance  of 
the  trust  patents. 

It  therefore  follows  that  the  trust  began  to  run  with  the 
approval.  However,  it  makes  no  difference  whether  we 
say  the  trust  was  created  by  the  patent,  for  it  would  re- 
late back  to  the  approval;  but  we  hardly  think  it  can  be 
said  that  the  trust  is  created  by  the  patent  for  it  might 
well  be  that  the  issue  of  a  patent  in  a  given  case  could  be 
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overlooked  for  years,  and  this  has  actually  occurred,  and 
could  it  then  be  said  that  no  trust  was  created  because 
someone  forgot  to  write  out  and  record  the  patent? 

Stella  Washington  obtained  a  vested  interest  in  the 
land  when  her  allotment  was  approved  on  September  16, 
1891,  and  by  operation  of  law  the  right  to  convey  passed 
to  her  heirs  on  September  16,  1916.  BaUinger  v.  Frost, 
216  U.  S.  240;  Simmons  v,  Wagner,  101  U.  S.  260;  Wood 
V.  Gleason,  43  Oklahoma,  9;  Godfrey  v.  lofwa  Land  & 
Trust  Co,,  21  Oklahoma,  293. 

Mr.  Justice  Pttnet  delivered  the  opinion  of  the 
court. 

This  was  a  suit  brought  by  the  United  States  in  behalf 
of  Claudius  Tyner  and  ten  other  persons,  heirs  at  law  of 
Stella  Washington,  deceased,  who  was  a  member  of  the 
Absentee  Shawnee  Tribe  of  Indians  of  Oklahoma;  its 
object  being  to  cancel  a  deed  made  by  T^er  to  Suda 
Reynolds  on  February  17,  1917,  purporting  to  conv^ 
an  imdivided  eleventh  interest  in  a  tract  of  land  inherited 
by  the  eleven  heirs  from  Stella  Washington,  who  was  the 
allottee  thereof.  The  l^al  title  to  the  tract  was  held  by 
the  United  States  under  a  certificate  of  allotment  or 
''trust  patent,"  dated  February  6,  1892,  containing  a  pro- 
vision that  the  United  States  did  and  would  hold  the  land 
in  question  in  trust  for  the  said  Stella  and  in  case  of  her 
death  for  her  heirs,  for  a  period  of  twenty-five  years,  at 
the  expiration  of  which  time  the  United  States  would 
convey  the  same  by  patent  in  fee,  discharged  of  the 
trust,  to  said  Indian  or  her  heirs,  imless  the  trust  period 
had  been  extended  by  the  President  of  the  United 
States. 

The  allotment  was  made  under  the  provisions  of  the 
Act  of  Congress  approved  February  8,  1887,  c.  119,  24 
Stat.  388,  as  amended  by  Act  of  March  3,  1891,  c.  543, 
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26  Stat.  989, 1019.  Section  5  of  the  Act  of  1887  provided : 
''That  upon  the  approval  of  the  allotments  provided  for  in 
this  act  by  the  Secretary  of  the  Interior,  he  shall  cause 
patents  to  issue  therefor  in  the  name  of  the  allottees, 
which  patents  shall  be  of  the  l^al  effect,  and  declare  that 
the  United  States  does  and  will  hold  the  land  thus  allotted, 
for  the  period  of  twenty-five  years,  in  trust  for  fbe  sole 
use  and  benefit  of  the  Indian  to  whom  such  allotment 
shall  have  been  made,  or,  in  case  of  his  decease,  of  his 
heirs  according  to  the  laws  of  the  State  or  Territoiy 
where  such  land  is  located,  and  that  at  the  expiration  of 
said  period  the  United  States  will  convey  the  same  by 
patent  to  said  Indian,  or  his  heirs  as  aforesaid,  in  fee,  dis- 
charged of  said  trust  and  free  of  all  charge  or  incumbrance 
whatsoever:  Provided,  That  the  President  of  the  United 
States  may  in  any  case  in  his  discretion  extend  the  period. 
And  if  any  conv^ance  shall  be  made  of  the  lands  set 
apart  and  allotted  as  herein  provided,  or  any  contract 
made  touching  the  same,  before  the  expiration  of  the 
time  above  mentioned,  such  conveyance  or  contract 
shall  be  absolutely  null  and  void." 

Stella  Washington's  allotment  was  approved  by  the 
Secretary  September  16,  1891;  the  allotment  certificate 
or  trust  patent  was  issued  on  February  6,  1892.  On  No- 
vember 24,  1916,  the  President  by  executive  order  ex- 
tended the  trust  period  for  ten  years.  Thereafter,  on 
February  17,  1917,  Tyner  executed  the  deed  in  question 
to  Suda  Reynolds. 

The  first  question  presented  by  the  record  is  whether 
the  original  trust  period  extended  for  twenty-five  years 
from  Februaiy  6,  1892,  the  date  of  the  trust  pat^it,  or 
from  September  16,  1891,  the  date  of  the  approval  of 
the  allotment.  If  the  former,  there  is  no  question  that 
the  executive  order,  being  made  within  the  original  trust 
period,  was  valid  (subject  to  an  objection  as  to  its  form), 
and  had  the  effect  of  extending  the  trust,  with  resulting 
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restriction  upon  the  right  of  alienation,  for  the  further 
period  of  ten  years.  If,  on  the  other  hand,  the  original 
trust  period  ^ouid  be  dated  from  the  approval  of  the 
allotment,  it  still  is  insisted  by  the  Government  that  the 
right  of  the  President  to  extend  the  trust  period  continued 
beyond  the  twenty-five  years  and  imtil  the  United  States 
surrendered  its  trust  by  conveying  the  absolute  fee  simple 
title  to  the  Indian  allottee  or  his  heirs. 

The  District  Court  sustained  the  contention  of  the 
United  States  and  entered  a  decree  canceling  Toner's 
deed  as  void  and  constituting  a  cloud  upon  its  title.  The 
Circuit  Court  of  Appeals  reversed  this  decree  and  directed 
a  dismissal  of  the  bill.   252  Fed.  Rep.  65. 

The  latter  decision  rests  upon  the  ground  that  under 
§  5  of  the  allotment  act  the  right  of  the  aUottee  to  a  pre- 
liminary or  trust  patent  became  absolute  upon  the  ap- 
proval of  the  allotment  by  the  Secretary  of  the  Interior; 
that  her  equitable  title  was  then  complete,  and  did  not 
depend  upon  the  delivery  of  the  patent.  BaUinger  v. 
Frosty  216  U.  S.  240,  was  cited  in  support  of  this;  but  it  is 
not  entirely  apposite.  That  case  turned  upon  the  effect 
of  a  certificate  of  allotment  issued  under  the  Choctaw 
and  Chickasaw  Agreement  (Act  of  July  1,  1902,  c.  1362, 
32  Stat.  641,  644),  the  23d  section  of  which  declared  that 
such  certificate  should  be  ''conclusive  evidence  of  the 
right  of  any  allottee  to  the  tract  of  land  described  therein.'' 
The  Indian,  being  a  citizen  and  resident  of  the  Choctaw 
Nation  duly  enrolled  and  entitled  to  an  allottment, 
selected  as  such  the  land  in  controversy,  upon  which  were 
her  buildings  and  improvements;  this  was  received  by 
the  Commission  to  the  Five  Civilized  Tribes,  and,  after 
the  expiration  of  nine  months,  the  time  prescribed  by 
statute  for  contest,  no  contest  of  her  right  to  the  desig- 
nated allotment  having  been  made,  a  certificate  was 
issued  and  delivered  to  her.  This  court  held  the  allot- 
tee's rights  had  become  fixed,  the  Secretary  of  the  In- 
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terior  thereafter  having  nothing  but  the  nunisterial  duty 
to  perform  of  seeing  that  a  patent  was  duly  executed  and 
delivered^  and  upon  thus  ground  sustained  a  judgment 
awarding  a  writ  of  mandamus;  citing  Barney  v.  Dolph, 
97  U.  S,  652,  656;  Simnuma  v,  Wagner,  101  U.  S.  260,  261 ; 
Comdius  v.  JfeweZ,  128  U-  S.  456,  461;  Orchard  v.  Afex- 
ander,  157  U.  S.  372,  383;  and  other  cases. 

The  rule  established  by  these  cases  is  familiar.  But 
we  do  not  think  it  can  be  applied  so  as  to  give  finality 
to  the  act  of  the  Secretary  in  approving  the  allotment 
under  §  5  of  the  Act  of  1887.  Nor  does  that  act  contain 
any  such  declaration  of  conclusive  effect  as  is  foimd  in 
§  23  of  the  Choctaw-Chickasaw  Agreement.  While  the 
matter  is  not  free  &t)m  doubt,  we  have  reached  the  con- 
clusion that  by  the  better  construction  the  trust  period 
begins  and  dates  from  the  issuance  of  the  trust  patent 
and  not  frx)m  the  approval  of  the  allotment.  The  De- 
partment distinctly  so  ruled  in  Klamath  AUotments,  38 
L.  D.  559,  561,  where  it  was  said,  after  quoting  the  per- 
tinent language  of  §  5  of  the  Act  of  1887:  ''Clearly  no 
trust  is  declared  until  actual  issuance  of  patent,  and  the 
use  of  a  word  of  the  present  tense,  'does,'  shows  that  the 
trust  period  b^ins  to  run  only  upon  such  issuance." 
This  ruling  was  made  in  the  year  1910,  and  may  be  in- 
consistent with  some  previous  rulii^  of  the  Department, 
as  counsel  for  respondent  insists  that  it  is.  Nevertheless 
it  is  entitled  to  weight  as  an  administrative  interpreta- 
tion of  the  act;  it  comports  with  oiu*  impression  of  the 
natural  meaning  of  the  language  employed  by  Congress; 
and  it  very  probably  was  relied  upon  by  the  President 
when  promulgating  the  order  of  November  24,  1916, 
extending  the  trust  period.  This  order  might  as  well 
have  been  made  a  few  months  earlier,  had  it  been  sup- 
posed that  the  25-year  period  was  to  ea^ire  in  Sep- 
tember. 

This  construction  of  the  Act  of  1887  puts  it  in  agree- 
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ment  with  other  acts  for  the  allotment  of  Indian  lands,  ^ 
which,  whUe  subsequently  passed  and  perhaps  not  strictly 
to  be  r^arded  as  a  l^slative  interpretation,  nevertheless 
seem  to  us  to  indicate  the  effect  that  Congress  attributed 
to  the  Act  of  1887, 

Some  criticism  is  made  by  coimsel  for  respondent  upon 
the  form  of  the  executive  order  of  November  24,  1916,  as 
being  indefinite  and  not  in  accordance  with  the  act  of 
Congress.  We  deem  this  criticism  unfounded,  and  need 
spend  no  time  upon  it. 

Calculating  the  25-year  period  from  February  6,  1892, 
the  date  of  trust  patent  for  the  Stella  Washington  allot- 
ment, it  expired  on  February  5,  1917;  but  the  trust  was 
extended  for  a  further  term  of  ten  years,  and  hence  the 
deed  made  by  Claudius  Ty^er  to  Suda  Rejmolds  February 


1  Act  of  March  2, 1889,  c.  422, 25  Stat.  1013, 1014,  providing  for  al- 
lotments to  Peorias  and  Miamis,  contains  this  provision:  "The  land 
80  allotted  shall  not  be  subject  to  alienation  for  twenly-five  years  from 
the  date  of  the  issuance  of  patent  therefor." 

Act  of  March  2,  1895,  c.  188,  28  Stat.  876,  907,  (the  Quapaw  Act) 
contains  this:  "Provided^  That  said  allotments  shall  be  inalienable 
for  a  period  of  twenty-five  years  from  and  after  the  date  of  said 
patents." 

Act  of  July  1, 1902,  c.  1362, 32  Stat.  641, 642,  (Choctaw-Chickasaw 
Act)  contains  the  following: 

(Sec.  12,  relating  to  homesteads.)  ''Shall  be  inalienable  during  the 
lifetime  of  the  allottee,  not  exceeding  twenty-one  yeais  from  the  date 
of  certificate  of  allotment." 

(Sec.  13.)  ''The  allotment  of  each  Choctaw  and  C^ckasaw  f reed- 
man  shall  be  inalienable  during  the  lifetime  of  the  allottee,  not  ex- 
ceeding twenty-one  years  from  ^e  date  of  certificate  of  allotment." 

(Sec.  16.)  "All  lands  allotted  to  the  members  of  said  tribes,  except 
such  land  as  is  set  aside  to  each  for  a  homestead  as  herein  provided, 
shall  be  alienable  after  issuance  of  patent  as  follows:  One-fourth  in 
acreage  in  one  year,  one-fourth  in  acreage  in  three  years,  and  the  bal- 
ance in  five  years;  in  each  case  from  date  of  patent." 

Cherokee  Allotment  Act  of  July  1,  1902,  c.  1375,  32  Stat.  716, 
contMUS  Biiqilar  language  in  §§  13  and  15. 
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17, 1917,  was  nuU  and  void  l^  the  terms  of  §  5  of  the  Act 
of  1887. 

As  the  President's  order  was  made  within  the  original 
25-3rear  period,  it  is  unnecessary  to  consider  whether  he 
might  have  acted  with  like  effect  at  a  later  time. 

The  decree  of  ike  Circuit  Court  of  Appeals  ie  reversed  and 
thai  qf  the  IXOrid  Court  is  qffi^^ 


i«*» 


UNITED  STATES  FIDELITY  &  GUARANTY  COM- 
PANY V.  STATE  OF  OKLAHOMA  ET  AL. 

EBBOB  TO  THE   8UPBEHE  COURT  OF  THE  STATB  OF 

OKLAHOMA. 

No.  901.    Argued  April  17,  1919.— Decided  May  19,  1919. 

The  court  has  no  jmifldiction  on  enory  under  Jud.  Code,  {  237,  as 
amended,  on  the  ground  that  a  state  law  was  sustained  against  a 
claim  that  it  impaired  the  obligation  of  a  prior  contract,  where  the 
state  court  appears  to  have  rested  its  judgment,  reasonably,  on 
eariier  laws  and  decudons,  without  any  application  of  the  law  in 
question. 

Writ  of  error  to  review  108  Pac.  Rep.  234,  dismissed. 

The  case  is  stated  in  the  opinion. 

Mr.  C.  B.  Ames  for  plaintiff  in  error. 

Mr.  H.  L.  Stuarlj  with  whom  Mr.  S.  P.  Freeting^  At- 
torney General  of  the  State  of  Oklahoma,  and  Mr.  W.  A. 
Ledbetter  were  on  the  brief ,  for  defendants  in  error. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
court. 

May  18,  1909,  plaintiff  in  error  became  surety  upon  a 
bond  to  secure  repayment  of  funds  to  be  deposited  by 
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GommissionerB  of  the  Land  Office  of  Oklahoma  with  the 
Columbia  Bank  &  Trust  Co.  After  receiving  more  than 
150,000  the  Trust  Company  became  insolvent,  and  in 
September,  1909,  refused  to  honor  a  proper  demand 
therefor.  The  State  sued  the  surety  in  one  of  its  own 
courts,  December  24,  1909,  and  judgment  there  for  full 
amount  of  the  bond  was  affirmed  by  the  Supreme  Court, 
October  9, 1917.    168  Pac.  Rep.  234. 

The  cause  is  here  on  writ  of  error  and  jurisdiction  of  this 
court  is  challenged  upon  the  groimd  that  the  suit  is  not 
one  ''where  is  drawn  in  question  the  validity  of  a  treaty 
or  statute  of,  or  an  authority  exercised  under  the  United 
States,  and  the  decision  is  against  their  validity;  or  where 
is  drawn  in  question  the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under  any  State,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties,  or  laws 
of  the  United  States,  and  the  decision  is  in  favor  of  their 
validity."  Judicial  Code,  §  237,  as  amended  by  Act 
approved  September  6,  1916.  We  think  the  point  well 
taken  and  the  writ  must  be  dismissed. 

In  support  of  our  jurisdiction  it  is  said:  ''The  case  is 
properly  here  by  writ  of  error  because  it  involves  the 
validity  of  l^slation  of  the  State  of  Oklahoma  alleged  by 
the  plaintiff  in  error  to  impair  the  obligation  of  its  con- 
tract/' But  we  have  often  held  that  mere  assertion  of  a 
claim  in  respect  of  some  constitutional  right  is  not  suffi- 
cient; there  must  be  a  real  and  substantial  controversy 
of  the  required  character  which  deserves  serious  consider- 
ation, Ennia  Water  Works  v.  CUy  ofEnnia,  233  U.  S.  652, 
658. 

Counsel  for  plaintiff  in  error  further  say:  "Our  posi- 
tion is  that  under  this  bond  and  the  statutes  in  force  at 
the  time  it  was  executed  a  contract  was  created  between 
the  State,  the  Colxunbia  Bank  &  Trust  Company,  and  the 
United  States  Fidelity  &  Guaranty  Company,  pursuant 
to  which  the  Guaranty  Company  was  liable  to  the  State 
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for  such  loss  as  it  might  sustain  by  reason  of  the  failure 
of  the  Trust  Company;  that  the  Guaranty  Company  was 
entitled  to  exoneration  from  the  Trust  Company  and  to 
contribution  from  the  guaranty  fund;  and  that  this  con- 
tract was  impaired  by  the  Act  of  March  6,  1913."  (§  9, 
c.  22,  Session  Laws,  1913.)  It  provides,  ''No  deposit  in 
a  state  bank,  otherwise  secured,  shall  be  protected  by, 
or  paid  out  of,  the  Depositors'  Guaranty  Fund  created 
under  the  laws  of  the  State  of  Oklahoma,  nor  included  in 
the  computation  of  average  daily  deposits  as  a  basis  for 
assessments.  No  deposit  in  any  state  bank,  on  which  a 
greater  rate  of  interest  is  allowed  or  paid,  either  directly 
or  indirectly,  than  is  permitted  by  the  rules  of  the  Bank 
Commissioner,  shall  participate  in  the  benefits  of  the 
Guaranty  Fund." 

The  opinion  of  the  Supreme  Court  makes  no  reference 
to  the  Act  of  March  6, 1913,  and  we  can  discover  no  plaus- 
ible basis  for  the  argument  that,  notwithstanding  such 
omission,  force  and  effect  were  really  given  thereto — that 
it  must  have  been  the  basis  of  the  decision.  The  court 
approved,  and  undertook  to  support  its  conclusion  by 
former  opinions,  commencing  with  Columbia  Bank  & 
Trust  Co.  V.  United  States  Fidelity  &  Guaranty  Co.,  33 
Oklahoma,  535,  decided  in  1912,  which,  it  declared,  show 
a  consistent  view  contrary  to  the  position  maintained 
by  plaintiff  in  error.  And  an  examination  of  these 
opinions  leaves  no  doubt  that  they  are  relevant  and  tend 
to  uphold  the  doctrine  applied  in  the  present  cause.  We 
find  nothing  to  indicate  a  purpose  to  give  effect  to  the 
specified  act. 

Dismissed. 
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BERKMAN  ET  AL,  t;.  UNITED  STATES. 

BBBOB  TO  THE  DISTRICT  COUHT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISISUCT  OF  NEW  YORK* 

No.  865.    Aigued  Apiil  16, 1919.— Decided  May  10, 1919. 

A  defendant  under  indictment  who,  pursuant  to  an  order  obtained  on 
his  own  application,  voluntarily  deposits  cash  in  the  registry  in  lieu 
of  bail,  does  so  with  full  knowledge  that  under  Rev.  Stats.,  §  828,  if 
applicable  to  such  cases,  one  per  cent,  may  be  taxed  as  compensation 
to  the  derk  for  receiving,  keeping  and  paying  out  the  money;  and 
the  contentions  that  the  retention  of  such  percentage,  upon  return 
of  the  deposit  after  his  conviction,  brings  that  section  in  conflict 
with  the  Fifth  and  Eighth  Amendments,  and  Art.  IV,  §  2,  of  the 
Constitution,  are  frivolous,  and  will  not  support  a  direct  writ  of  error 
under  Jud.  Code,  §  238.    P.  117. 

Writ  of  error  dismissed. 

The  case  is  stated  in  the  opinion. 

Mr.  Harry  Weinberger  for  plaintiffs  in  error. 

This  practice  of  taking  one  per  cent,  deprives  the  baflor 
of  plaintiffs  in  error  of  his  property  without  due  process 
of  law,  and  takes  his  property  without  compensation. 
If  we  have  the  absolute  right  to  give  bail,  defendants 
having  been  surrendered  to  answer  the  judgment  of  the 
court,  the  letter  of  the  bond  has  been  satisfied  and  the 
bailor  has  the  absolute  right  to  the  return  of  his  security, 
and  any  taking  of  part  or  all  of  the  same  by  the  court  on 
any  pretext  (defendants  having  been  surrendered  to  the 
court)  is  directly  in  violation  of  the  Fifth  Amendment. 

It  violates  Art.  IV,  §  2,  cl.  1,  of  the  Constitution. 

This  right  of  giving  cash  bail  comes  from  the  common 
law.    Petersdorff,  Law  of  Bail,  p.  7. 

There  can  be  no  question  that  any  impediment  to  the 
giving  of  bail  works  a  hardship  on  defendants  who  may  be 
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brou^t  into  court  to  face  a  criminal  chai^.  The  oon- 
struction  of  the  court  puts  additional  burdens  on  certain 
classes.  Nothing  is  charged  by  the  Government  for  in- 
vestigating the  sufficiency  of  the  real  estate  or  the  reliabil- 
ity of  the  bonding  company,  so  if  the  trouble  of  the  clerk 
is  considered,  it  is  less  in  cash  bail  cases,  and  no  reason 
for  the  distinction  or  discrimination  exists. 

It  violates  the  Eigjith  Amendment.  ''Excessive  bail 
shall  not  be  required." 

Any  impediment  to  the  giving  of  bail  is  exactly  the  same 
as  requiring  excessive  bail.  It  works  to  prevent  a  de- 
fendant being  released  on  bail.  If  Congress  could  tax 
one  per  cent,  on  cash  bail,  it  could  tax  it  ninety  per  cent., 
or  one  hxmdred  per  cent.,  or  tax  similarly  other  kinds  of 
bail,  and  so  prevent  it,  thus  circumventing  the  prohibition 
of  this  section.  It  was  the  intention  of  the  Constitution 
to  absolutely  make  sacred  the  right  to  bail,  without  any 
impediment  and  not  too  large  bail. 

Mr.  Assislant  Attorney  General  Porter,  with  whom 
Afr.  W.  C.  Herron  was  on  the  brief,  for  the  United  States: 

The  plaintiffs  in  error  are  not  entitled  to  come  directly 
from  the  District  Court  to  this  court  on  the  question  of 
the  construction  of  the  statutes  of  the  United  States,  or 
the  decisions  of  the  courts  thereon,  by  a  mere  claim  that 
the  Constitution  is  involved.  Judicial  Code,  §  238;  Rakes 
V.  United  States,  212  U.  S.  65,  58;  Lamar  v.  United  States, 
240  U.  S.  60, 65.  They  must,  therefore,  assume  a  construc- 
tion of  the  statutes  gainst  them,  and  their  claim  must  be 
that  Congress  has  no  power  to  enact  that  a  defendant 
shall  pay  poundage  to  the  clerk  on  money  voluntarily 
deposited  by  him  in  lieu  of  bail.  Suchaclaim  is  frivolous, 
the  provisions  of  the  Constitution  referred  to  by  plaintiffs 
in  error  having  no  application.  It  is  not  taking  property 
without  due  process  of  law  to  compel  a  party  to  a  cause  to 
pay  for  services  rendered  at  his  volimtary  request  and 
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for  his  benefit.  Costs  may  constitutionally  be  taxed. 
Farmers^  Insurance  Co.  v.  Dohney,  189  U.  S.  301,  304; 
Missouri,  Kansas  &  Texas  Ry.  Co.  y.  Cade,  233  TJ.  S. 
642,  651,  652;  Meeker  v.  Lehigh  Valky  R.  R.  Co.,  236  U. 
S.  412,  432. 

Nor  is  Article  IV,  §  1,  or  the  Fourteenth  Amendment, 
of  the  Constitution,  any  more  applicable.  Each  applies 
only  to  state  action.  United  States  v.  Harris,  106  U.  S. 
629,  643. 

If  it  be  assumed  that  the  United  States  is  prohibited 
by  implication  from  discrimination  between  persons  (see 
United  States  v.  Heime,  218  U.  S.  532,  546),  there  is 
nothing  arbitrary  or  grossly  unfair  in  distinguishing  be- 
tween those  defendants  who  give  recognizance  with  surety 
and  those  who  give  cash  bail,  requiring  the  latter  to  pay 
a  fee  for  the  safe-keeping  of  the  money.  It  is  in  no  sense 
a  discrimination.  The  service  of  holding  the  deposit  is 
not  performed  for  those  who  give  a  bond  with  surety.  In 
the  absence  of  statute,  money  can  not  be  taken  in  lieu 
of  bail,  United  States  v.  Faw,  1  Cranch,  C.  C.  486;  State 
V.  Owens,  112  Iowa,  403,  407,  and  cases  cited.  The  stat- 
ute which  grants  this  privil^e  may  constitutionally  re- 
quire that  the  person  exercising  it  shall  be  subject  to  the 
burdens  necessarily  involved. 

The  points  as  to  unreasonable  search  and  seizure  and 
excessive  bail,  if  the  plaintiffs  in  error  are  in  any  position 
to  raise  them  on  this  application,  need  only  be  stated  to 
demonstrate  their  lack  of  substance. 

Mb.  Justice  McRetnolds  delivered  the  opinion  of  the 
court. 


Section  828,  U.  S.  Revised  Statutes,  which  specifies 
the  compensation  to  be  taxed  and  allowed  to  clerks  of 
District  Courts,  amoi^  other  things  prorvddes:  "For 
receiving,  keeping,  and  paying  out  mon^,  in  pursuance 
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of  any  statute  or  order  of  court,  one  per  centum  on  the 
amount  so  received,  kept,  and  paid." 

In  each  of  the  criminal  causes  entitled  The  United  States 
V.  Emma  Goldman  and  The  United  States  v.  Alexander 
Berkman,  some  da3rs  subsequent  to  defendants'  arrest 
(June,  1917),  evidently  upon  applications  in  their  behalf 
consented  to  by  the  District  Attorney,  the  coiurt  below 
directed  ''That  the  sum  of  $25,000  Dollars,  cash,  be  de- 
posited in  the  R^stry  of  this  Court  in  lieu  and  place  of 
bail  for  the  appearance  of  the  above-named  defendant 
before  the  TJnit^  States  District  Court  for  the  Southern 
District  of  New  York,  in  accordance  with  the  provisions 
of  the  recognizance  to  be  given  by  said  defendant."  De- 
fendants were  afterwards  convicted  and  sentenced  to 
imprisonment. 

Upon  motions  duly  presented  the  clerk  was  afterwards 
directed  to  pay  to  defendants'  counsel  fimds  deposited 
under  the  above  orders,  less  costs.  He  retained  one  per 
centum  as  compensation  and  the  court  refused  to  declare 
this  sum  unlawfully  withheld  and  direct  its  return.  The 
matter  is  here  by  writ  of  error  to  the  District  Court. 

It  is  now  maintained  that  §  828  does  not  apply  to  crim- 
inal cases.  Further,  that  if  construed  to  be  applicable 
where  cash  is  deposited  in  lieu  of  bail  for  appearance  of 
one  charged  with  crime,  it  conflicts  with  the  Federal  Con- 
stitution, Fifth  Amendment — ''No  person  shall  .  •  . 
be  deprived  of  .  .  .  liberty,  or  property,  without 
due  process  of  law;  nor  shall  private  property  be  taken  for 
public  use,  without  just  compensation";  also  with  Article 
rV,  §  2 — "The  citizens  of  each  State  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the  several 
States;"  and  with  the  Eighth  Amendment — "Excessive 
bail  shaU  not  be  required." 

Our  jtuisdiction  depends  upon  whether  the  case  really 
and  substantially  involves  the  constitutionality  of  the 
section  in  question  as  construed  and  appUed.    Judicial 
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Code,  §  238;  Rakes  v.  United  Stales,  212  XT.  S.  55,  58; 
Lamar  v.  United  States,  240  U.  S.  60,  65.  And  we  deem  it 
too  clear  for  serious  discussion  that,  as  enforced  below,  the 
statute  deprived  plamtiffs  in  error  of  no  right  guaranteed 
by  any  of  the  constitutional  provisions  relied  upon.  With 
full  knowledge  th^  voluntarily  asked  to  deposit  money 
with  the  clerk  and  later  requested  that  he  be  required  to 
pay  it  out.  Having  thus  obtained  his  services  they  now 
deny  his  claim  for  compensation.  Obviously,  nothing 
was  taken  from  them  without  due  process  of  law;  their 
property  was  not  taken  for  public  use;  they  were  not 
deprived  of  any  privU^e  or  immunity  enjoyed  by  citizens 
of  other  States;  and  the  record  reveals  no  relation  between 
the  contested  charge  and  any  excessive  bail.  We  think  the 
suggested  constitutional  questions  are  wholly  wanting  in 
merit  and  too  insubstantial  to  support  oiur  jurisdiction. 
Brolan  v.  United  States,  236  U.  S.  216,  218.  The  writ  of 
error  must  be 


Mb.  JusncB  Holmes  and  Mb.  Justice  Bbandeis 
dissent. 


•40^ 


CABEY  t^.  STATE  OF  SOUTH  DAKOTA. 

BBBOB  TO  THE  SUFBEME  C0T7BT  OF  THE  STATE  OF  SOUTH 

DAKOTA. 

No.  316.    Submitted  April  29, 1919.— Decided  May  19, 1919. 

Section  29,  Laws  of  South  Dakota,  1909,  c.  240,  which  forbids  shifHiieQt 
by  carrier  of  wild  ducks  and  is  applicable  whether  the  birds  were 
taken  lawfully  or  unlawfully,  or  shipped  in  open  or  closed  season, 
is  not  inconsistent  with  the  Federal  Migratory  Bird  Act  of  March  4, 
1913,  c.  145,  37  Stat.  828,  847,  and  the  reguktions  of  the  Depart- 
ment of  Agriculture  adopted  thereunder,  since  the  latter  act  pro- 
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fajbitB  oi^y  the  dntraetioii  or  taking  of  birds  oontnury  to  the  roguh- 
tioDs  and  the  regulations  merely  preaoribe  the  doaed  seaaoDa,  and 
neither  the  act  nor  the  regulationa  deab  with  ahippmg.    P.  120. 

Whether  other  provisions  of  this  state  law  may  be  in  conflict  with 
the  federal  act  is  not  considered,  since  the  provisions  in  question  may 
stand  alone.    Id, 

The  dedanttion  of  the  federal  act  that  the  migratory  birds  "shall  here- 
after be  deemed  to  be  within  the  custody  and  protection  of  the  Gov- 
enunent  of  the  United  States/'  is  limited  by  tiie  context  to  the  pro- 
hibition above  stated.   P.  121. 

39  S.  Dak.  524,  affirmed. 

Thb  case  is  stated  in  the  opinion. 

Mr.  Joe  Kirby  for  plaintiff  in  error.  Mr.  Joe  H.  Kirby 
and  Mr.  TJi08.  H.  Kirby  were  on  the  brief. 

Mr.  Clarence  C.  CqldweU,  Attorney  General  of  the  State 
of  South  Dakota,  Mr.  Edwin  R.  Winana  and  Mr.  Byron  S. 
Payne,  Assistant  Attorneys  General  of  the  State  of  South 
Dakota,  for  defendant  in  error. 

Mb.  Justice  Brandeis  delivered  the  opinion  of  the 
court. 

By  the  Federal  Migratory  Bird  Act  (March  4,  1913,  c. 
145,  37  Stat.  828,  847)  Congress  provided  that:  ''All  wild 
geese,  wild  swans,  brant,  wild  ducks,  snipe,  plover,  wood- 
cock, rail,  wild  pigeons,  and  all  other  migratory  game  and 
insectivorous  birds  which  in  their  northern  and  southern 
migrations  pass  through  or  do  not  remain  permanently 
the  entire  year  within  the  borders  of  any  State  or  Terri- 
tory, shall  hereafter  be  deemed  to  be  within  the  custody 
and  protection  of  the  Government  of  the  United  States, 
and  shall  not  be  destroyed  or  taken  contrary  to  regulations 
hereinafter  provided  Uierefor."  These  r^ulations  relate 
to  the  fixing  of  ''closed  seasons,  having  due  r^ard  to  the 
SEQnes  of  temperature,  breeding  habits,  and  times  and  line 

/'    The  act  further  declared  that  "noth- 
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ing  herein  contained  shall  be  deemed  to  affect  or  inter- 
fere with  the  local  laws  of  the  States  and  Territories  for 
the  protection  of  nonmigratory  game  or  other  birds  resi- 
dent and  breeding  within  their  borders,  nor  to  prevent 
the  States  and  Territories  from  enacting  laws  and  r^;ular 
tions  to  promote  and  render  efficient  the  r^ulations  of 
the  Department  of  Agriculture  provided  under  this 
statute."  Regulations  were  proclaimed  October  1,  1913, 
38  Stat.  1960;  and  were  amended  by  the  Proclamation 
of  August  31, 1914, 38  Stat.  2024,  and  the  Proclamation  of 
October  1,  1914,  38  Stat.  2032. 

Before  the  passage  of  the  federal  law  the  l^islature  of 
South  Dakota  had  provided  (Laws  1909,  c.  240,  §  29) 
that  ''No  person  shall  •  .  .  ship,  convey  or  cause  to  be 
shipped  or  transported  by  common  or  private  carrier,  to 
any  person,  either  within  or  without  the  state  •  .  .  wild 
duck  of  any  variety .  .  .  ."  For  violation  of  this  statute 
by  shipping  on  November  19, 1915,  by  express,  wild  ducks 
from  a  point  within  the  State  to  Chici^o,  Illinois,  Carey 
was  prosecuted  in  a  state  court.  He  insisted  that  the 
state  statute  had  been  abrogated  by  the  federal  law.  The 
contention  was  overruled  and  he  was  convicted  by  the 
trial  court.  Its  judgment  was  affirmed  by  the  Supreme 
Coiurt  of  the  State  (39  S.  Dak.  524).  The  case  comes  here 
on  writ  of  error  under  §  237  of  the  Judicial  Code. 

It  is  adnutted  that,  in  the  absence  of  federal  l^;i8lation 
on  the  subject,  a  State  has  exclusive  power  to  control 
wild  game  within  its  borders  and  that  the  South  Dakota 
law  was  valid  when  enacted,  although  it  incidental^ 
affected  interstate  commerce.  Oeer  v.  Connedtctif,  161 
U.S.519;StZ0v.£re«fer&6?y,211U.S.31.  The  contention 
made  by  Carey  is  that  Congress  assumed  exclusive  juris- 
diction over  this  class  of  migratory  birds  by  the  1913  Act; 
that  then  existing  state  laws  on  the  subject  were  therein 
abrogated  or  suspended;  that  the  power  of  the  States  to 
legislate  on  the  subject  was  limited  to  such  subsequent 
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enactments  as  were  designed  to  render  more  effective 
r^ulations  issued  by  the  Department  of  Agriculture,  and 
that  the  statute  in  question  was  obviously  not  of  that 
character,  both  because  it  antedated  the  federal  act  and 
because  the  regulations  issued  tmder  the  federal  act  per- 
mitted the  killing  of  wild  ducks  in  South  Dakota  between 
September  7  and  December  1,  durii^  which  period  the 
wild  ducks  shipped  on  November  19  had  presumably  been 
killed.  On  behalf  of  the  State,  it  was  contended  that  this 
provision  of  its  statute  is  not  inconsistent  with  the  federal 
law;  and  that  its  statute  is  in  any  event  valid,  because  the 
federal  law  is  unconstitutional.  United  States  v.  Mo 
CuOagh,  221  Fed.  Rep.  288.  The  Supreme  Court  of 
South  Dakota  did  not  pass  upon  the  constitutional  ques- 
tion; but  upheld  the  state  statute  on  the  groimd  that  it 
was  not  inconsistent  with  the  federal  law,  since  it  did  not 
appear  that  the  ducks  in  question  had  been  killed  in 
violation  of  any  regulation  adopted  imder  it. 

The  prohibition  of  the  federal  act  is  limited  to  the  pro- 
vision that  the  birds  '^  shall  not  be  destroyed  or  taken 
contrary  to  regulations."  The  regulations  merely  pre- 
scribe Hie  closed  seasons.  That  is,  neither  the  federal  law 
nor  the  regulations  deal  with  shipping.^  The  prohibition 
of  the  state  law  here  in  question  is  limited  to  forbidding 
persons  to  "ship  •  •  .  by  common  or  private  car- 
rier." It  applies  alike  whether  the  shipment  is  made  in 
open  or  closed  season;  and  it  applies  although  the  birds 
were  lawfully  killed  or  taken.  This  provision  of  the  state 
law  is  obviously  not  inconsistent  with  the  federal  law.  The 
fact  that  other  provisions  of  this  state  statute  may  be  so 
(which  we  do  not  consider)  is  immaterial,  as  the  provi- 
sion here  in  question  may  clearly  stand  alone.  Brcusee  v. 
Midiigan,  241  U.  S.  340,  344;  Guinn  v.  United  States, 
238  U.  S.  347,  366;  LauisviOe  &  NashviUe  R.  R.  Co.  v. 

^  The  Migratory  Bird  Treaty  Act  (July  3, 1918,  c.  128, 40  Stat.  755) 
deals  in  §  4  with  shipments  in  interstate  commerce. 
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Garrett,  231  U.  S-  298,  311;  Presser  v.  lUinais,  116  U.  S. 
252,  263. 

It  is,  however,  urged  that  Congress  has  manifested  its 
intention  to  assume  exclusive  jurisdiction  of  the  subject; 
and  that  the  failure  to  make  any  provision  in  the  federal 
act  concerning  shippings  evidences  the  purpose  of  Con- 
gress that  the  shipping  of  game  birds  shall  not  be  pro- 
hibited. This  argument  rests  upon  the  clause  which  de- 
clares that  the  migratory  birds  ''shall  hereafter  be  deemed 
to  be  within  the  custody  and  protection  of  the  Govern- 
ment of  the  United  States."  But  that  clause  may  not 
be  read  without  its  context;  and  the  words  immediately 
following  show  that  the  custody  and  protection  is  limited 
to  prohibiting  their  being  ''destroyed  or  tak^i  contrary 
to  r^ulations"  which  are  to  fix  the  closed  seasons  in  the 
several  zones.  If,  reading  the  federal  act  as  a  whole, 
there  were  room  for  doubt,  two  established  rules  of  con- 
struction would  lead  us  to  resolve  the  doubt  in  favor  of 
sustaining  the  validity  of  the  state  law.  First:  The  intent 
to  supersede  the  exercise  by  a  State  of  its  police  powers  is 
not  to  be  implied  unless  the  act  of  Congress  fairly  inter- 
preted is  in  actual  conflict  with  the  law  of  the  State. 
Savage  v.  Jones,  225  U.  S.  501,  533;  Missouri,  Kansas  & 
Texas  Ry.  Co.  v.  Hoher,  169  U.  S.  613,  623.  Second: 
Where  a  statute  is  reasonably  susceptible  of  two  interpre- 
tations, by  one  of  which  it  would  be  clearly  constitutional 
and  by  the  other  of  which  its  constitutionality  would  be 
doubtful,  the  former  construction  should  be  adopted. 
Harrinum  v.  Interstate  Commerce  Commission,  211  U.  S. 
407, 422;  Knights  Templars^  Indemnity  Co.  v.  Jarman,  187 
U.  S.  197,  205. 

The  Supreme  Court  of  South  Dakota  did  not  eir  in  its 
judgment  upholding  the  constitutionality  of  the  provision 
of  the  state  statute  under  which  the  plaintiff  in  error  was 
convicted;  and  its  judgment  is 

Affirmed. 
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No.  192.    Argued  April  17,  1919.— Decided  May  19,  1919. 

It  is  a  perveTsion  of  the  rule  requiring  assignments  of  error  to  multiply 
them  unnecessarily.    P.  124. 

State  statutes  of  limitations  and  the  principle  of  laches  are  inapplica- 
ble to  the  United  States  when  asserting  governmental  rights. 
P.  125. 

Semble,  that  the  presumption  of  payment  arising  from  the  lapse  of 
twenty  years  without  suit  to  collect  does  not  apply  to  the  United 
States  in  such  cases.   Id. 

The  coUection  of  dividends  declared  on  corporate  shares  owned  by  the 
United  States  is  an  assertion  of  its  right  as  creditor  unaffected  by  its 
relations  as  shareholder,  and,  in  suing  for  such  dividends,  they  being 
public  moneys  applicable  only  to  public  purposes,  the  United  States 
acts  in  its  governmental  capacity.   P.  126. 

Books  of  the  Treasury  Department,  showing  the  miscellaneous  receipts 
and  disbursements  of  the  Government,  printed  from  the  written 
public  records  of  the  Department,  pursuant  to  the  acts  of  Congress 
and  Art.  I,  §  9,  cl.  7,  of  the  Constitution,  and  used  as  original  records 
in  the  daily  business  of  the  Department  and  produced  from  its  cus- 
tody, held,  competent  evidence,  without  certification  imder  Rev. 
Stats.,  §  882,  for  the  purpose  of  proving  the  nonpayment  as  well  as 
the  payment  of  dividends  by  a  private  corporation  to  the  United 
States.   P.  127. 

Evidence  hdd  sufficient  to  show  that  dividends  sued  for  by  the  Govern- 
ment many  years  after  they  were  declared  were  never  paid,  and  to 
sustain  refusal  of  defendant's  motion  for  a  directed  verdict.   P.  129. 

240  Fed.  Rep.  903,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Charles  J.  Biddle,  with  whom  Mr.  Charles  Biddle, 
Mr.  Andrew  C.  Oray,  Mr.  J.  Rodman  Pavl  and  Mr.  R. 
Mason  Lisle  were  on  the  brief,  for  plaintiff  in  error. 


124  OCTOBER  TERM,  1918. 

Opinion  of  the  Court.  250  U.  8. 

The  SoUcUor  General,  Mr.  Assistant  to  the  Attorney 
General  Todd  and  Mr.  Lincoln  R.  Clark,  for  the  United 
States,  submitted. 

Mb.  Justicb  Clabke  delivered  the  opinion  of  the  court. 

In  1912  the  United  States  sued  the  Canal  Company  to 
recover  the  amount  of  three  dividends  which  had  been 
declared  on  shares  of  its  capital  stock  owned  by  the  Gov- 
ernment, in  the  years  1873,  1875,  and  1876,  payment 
of  which,  it  was  averred,  had  been  refused  when  demand 
was  made  therefor  in  the  year  1911. 

After  various  vicissitudes  the  case  went  to  trial  on  issue 
joined  on  the  plea  of  payment  by  the  Company  and  it 
comes  into  this  court  on  writ  of  error  to  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit. 

There  are  forty-one  assignments  of  error  in  this  court, 
which  counsel  in  their  brief  compress  into  five  questions, 
and  these  resolve  themselves,  at  once,  into  three,  viz.: 
(1)  The  applicability  of  the  statute  of  limitations  of  the 
State  of  Delaware;  (2)  The  admissibility  in  evidence  of 
certain  books  of  tiie  Department  of  the  Treasury;  and 
(3)  The  propriety  of  a  requested  instruction  in  favor  of 
the  Canal  Company. 

Such  a  record  constrains  us  to  repeat  the  following: 

''This  practice  of  unlimited  assignments  is  a  perversion 
of  the  rule,  defeating  all  its  purposes,  bewildering  the 
counsel  of  the  other  side,  and  leaving  the  court  to  gather 
from  a  brief,  often  as  prolix  as  the  assignments  of  error, 
which  of  the  latter  are  really  relied  on."  Phillips  &  Colby 
Construction  Co.  v.  Seymour,  91  U.  S.  646,  648;  Grayson 
v.  Lynch,  163  U.  S.  468,  and  Central  Vermont  Ry.  Co.  v. 
White,  238  U.  S.  507. 

The  plea  of  the  statute  of  limitations  was  rejected  by 
both  lower  coiui»,  and,  although  the  specific  assignment 
of  this  ruling  as  error  in  the  Circuit  Court  of  Appeals  is 
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not  repeated  in  this  court,  it  will  be  considered  because 
poesib^  embraced  within  some  of  the  general  assign- 
ments. 

Both  lower  courts  ruled  that  the  Goveroment  was  not 
bound  by  the  state  statute  of  limitations  and  that  the 
doctrine  of  laches  was  not  applicable  to  it,  but  they  agreed 
that  a  rebuttable  presumption  of  payment  arose  after  the 
lapse  of  more  than  twenty  years  from  the  date  when  the 
debt  became  due,  without  suit  being  instituted  to  coUect 
it,  and  that,  this  appearing  from  the  pleadings  of  the 
Government,  the  bmtien  was  upon  it  of  overcoming  the 
presumption  by  evidence  that  payment,  as  it  averred,  had 
not  becai  made.  The  Company,  without  introducing  any 
testimony,  relied  wholly  upon  this  presimiption  of  pay- 
ment. 

Although  the  burden  of  the  responsibility  of  proving 
non-payment  was  accepted  by  the  Government,  the  Canal 
Company,  nevertheless,  argues  that  the  state  statute  of 
limitations  is  also  applicable. 

It  is  settled  beyond  controversy  that  the  United  States 
when  asserting  ''sovereign '^  or  governmental  rights  is  not 
subject  to  either  state  statutes  of  limitations  or  to  laches. 

That  the  doctrine  of  laches  is  not  applicable  to  the  Gov- 
ernment was  announced  by  Mr.  Justice  Story  on  the  Cir- 
cuit in  1821  and  afterward  in  1824  authoritatively,  upon 
principle,  in  United  States  v.  Kirkpatrick,  9  Wheat.  720. 

This  rule  has  been  often  approved  and  was  applied  so 
lately  as  Utah  Power  &  Light  Co.  v.  United  States^  243  U. 
S.  389,  409. 

That  the  United  States  is  not  bound  by  state  statutes 
of  limitations  is  settled  with  equal  definiteness  in  United 
States  V.  NashmUe^  Chattanooga  &  St.  Louis  Ry.  Co.,  118 
U.  S.  120;  United  States  v.  Whited  &  Whdess,  246  U.  S. 
552,  561. 

Whether  this  rule  extends  to  and  includes  the  presump- 
tion of  payment  arising  from  the  lapse  of  twenty  years 
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without  suit  to  collect  is  not  questioned  by  appropriate 
exceptions  in  the  record  before  us,  and  it  is,  therefore,  not 
decided.  It  is  not  intended,  however,  to  approve  the 
holding  of  the  Circuit  Court  of  Appeals  on  this  subject. 
United  States  v.  Thompson,  98  U.  S.  486,  489,  and  cases 
hereinbefore  cited. 

The  contention  of  the  Canal  Company  that  the  Govern- 
ment by  becoming  a  stockholder  in  a  private  corporation 
so  abdicated  its  governmental  character  that,  under  the 
circumstances  of  this  case,  it  was  boimd  as  a  private  person 
by  statutes  and  rules  of  limitation,  cannot  be  allowed. 

If  the  Government  were  asserting  any  rights  with  re- 
spect to  the  conduct  of  the  corporation's  affairs,  its  con- 
tracts or  its  torts,  then  its  rights,  duties  and  privileges 
would  be  no  greater  than  those  of  any  other  stockholder. 
Bank  of  the  United  States  v.  Planters'  Bank,  9  Wheat.  904, 
907.  But  here  the  Government  is  pm^uing  a  rigiht  to 
recover,  which  is  not  affected  by  its  relation  to  the  corpo- 
ration as  a  stockholder.  The  declaration  of  the  dividends, 
which  is  admitted,  gave  it  the  status  of  a  creditor  of  the 
company,  and,  thereafter,  the  right  to  recover  was  im- 
affected  by  any  stockholder  relation.  To  this  must  be 
added  that  the  statutes  and  rules  of  limitation  relate  to 
the  remedy  to  enforce  the  right,  and  not  to  the  corporate 
relation  from  which  the  right  springs,  and  that,  since  these 
dividends  constituted  '^ public  money"  applicable  to 
pubUc  purposes  only,  the  Govenmient  in  collecting  them 
was  acting  in  its  governmental  capacity  as  much  as  if  it 
were  collecting  taxes,  such  as  those  with  which,  no  doubt, 
the  stock  which  produced  the  dividends  was  purchased. 
The  Circuit  Court  of  Appeals  answered  this  contention  in 
a  manner  not  to  be  improved  upon,  saying  (223  Fed.  Rep. 
926,928): 

''We  may  perhaps  add  a  few  words  to  say  that  the  fallacy 
of  the  company's  argument  seems  to  lurk  in  the  assump- 
tion that  in  this  action  the  government  is  assertiDg  a  rig^t 
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in  its  character  as  a  stockholder.  Undoubtedly  the  right 
came  into  being  because  the  government  owns  the  stock, 
but  in  no  other  respect  has  the  suit  anything  to  do  with 
such  ownership.  The  government  is  not  suing  as  a  stock- 
holder; it  is  suing  as  a  creditor,  and  in  this  ehaiacter  alone 
is  it  now  to  be  considered.^' 

The  questions  remain  as  to  the  admissibility  of  the  books 
and  the  sufficiency  of  the  evidence  to  cany  the  case  to  the 
jury. 

The  Government  produced  a  witness  who  testified  that 
he,  in  conspiracy  with  another  employee  of  the  Canal 
Company,  embezzled  the  amount  of  these  dividends  and 
that  to  conceal  their  crime  th^  placed  in  the  files  of  the 
Canal  Company,  from  which  they  were  produced  in 
evidence,  fcnged  drafts  purporting  to  have  been  drawn 
by  Assistant  Treasurers  of  the  United  States  upon  the 
Treasm'er  of  the  Canal  Company  for  payment  of  these 
dividends  and  also  what  purported  to  be  receipts  therefor. 
This  witness  testified  that  until  1886,  when  he  left  the 
employ  of  the  Canal  Company,  no  notice  of  the  declara- 
tion of  the  three  dividends  in  controversy  had  been  sent 
to  the  Government,  as  had  been  the  practice  when  earlier 
dividends  were  declared;  that  until  that  time  no  payment 
of  them  had  been  made,  and  that  the  names  signed  to  the 
drafts  and  receipts  were  fictitious. 

The  Government  also  produced  the  notices  by  the  Canal 
Comi>any  of  the  declaration  of  each  of  the  fourteen  earlier 
dividends  and  the  record  of  the  payment  of  them. 

To  supplement  this  evidence  the  books  were  produced 
in  evidence,  the  admission  of  which  is  assigned  as  error. 

Employees  of  the  Department  of  the  Treasury,  who 
produced  the  books,  testified:  that  they  were  records  of 
the  Department  compiled  by  authority  of  law  under  the 
direction  of  the  Secretary  of  the  Treasury  and  were  the 
volumes  in  daily  use  by  officials  and  employees  in  the 
discharge  of  their  duties;  that  part  of  them  were  printed 
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from  the  origiiial  records  of  miscellaneous  revenues;  in 
which  such  dividends  would  be  classed,  while  others  were 
printed  compilations  from  books  not  of  original  entry, 
and  the  testimony  was  that  the  volumes  produced  were 
intended  to,  and  the  witnesses  believed  did,  show  all  of 
the  miscellaneous  receipts  and  disbursements  of  the 
Government  from  1848  to  1914.  They  showed  the  receipt 
by  the  Government  of  fourteen  dividends  paid  by  the 
Canal  Company  prior  to  those  in  controversy  and  the 
witnesses  testified  that  a  careful  search  made  by  them 
failed  to  discover  any  record  in  the  books  of  the  receipt  of 
any  of  the  three  dividends  sued  for.  There  was  an  elab- 
orate description  of  the  method  employed  by  the  Depart- 
ment of  the  Treasmy  in  keeping  its  accoimts  and  of  the 
necessarily  contemporaneous  character  of  the  original 
entries,  which  it  is  not  necessary  to  rehearse.  The  copies 
produced  were  printed  by  the  Public  Printer. 

The  objection  is  that  these  are  not  books  of  original 
entry  and  that  they  are  not  certified  as  copies  of  pubUc 
records  are  required  to  be  by  Rev.  Stats.,  §  882. 

It  is  enough  to  say  of  this  last  contention  that  although 
the  books  admitted  were  printed  from  written  public 
records,  they  were  so  printed  by  authority  of  law  and  were 
produced  from  the  custody  of  the  Department  of  the 
Treasury,  where  they  were  used  as  original  records  in  the 
transaction  of  the  daily  business  of  the  Department  and 
therefore  they  did  not  require  certification. 

They  were  public  records,  kept  pursuant  to  constitu- 
tional and  statutory  requirement.  Constitution  of  the 
Umted  States,  Article  I,  §  9,  cl.  7;  Act  of  Congress,  ap- 
proved September  2, 1789,  c.  12,  §  2, 1  Stat.  65;  Rev.  Stats., 
§257;  Act  of  Congress,  approved  September  30,  1890, 
c.ll26,26Stat.  504,511;Act  approved  July  31, 1894,  c.  174, 
§  15,  28  Stat.  162,  210.  Thus,  their  character  as  public 
records  required  by  law  to  be  kept,  the  official  character  of 
their  contents  entered  under  the  sanction  of  public  duty, 
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the  obvioiis  necessity  for  r^^ular  oontemporaneoiis  entries 
in  them  and  the  reduction  to  a  ininiTniiTn  of  motive  on 
the  part  of  public  officials  and  employees  to  either  make 
false  entries  or  to  omit  prop^  ones,  all  unite  to  make  these 
books  admissible  as  unusually  trustworthy  sources  of  evi- 
dence. Gaines  v.  Reff,  12  How.  472,  570;  Bryan  v.  For^ 
syih,  19  How.  334,  338;  Post  v.  Supervisors,  105  U.  S.  667, 
670;  Oakes  v.  United  States,  174  U.  S.  778,  783,  796;  HoU 
V.  United  States,  218  V.  8. 24&,  253.  Obviously  such  books 
are  not  subject  to  the  rules  of  restricted  adn!ussibility 
applicable  to  private  account  books.  The  considerations 
which  we  have  found  rendered  the  books  admissible  in 
evidence  as  tending  to  prove  the  truth  of  the  statements 
of  entries  contained  in  them  also  make  them  admissible 
as  evidence  tending  to  show  that  because  the  receipt  of 
the  dividends  was  not  entered  in  them  they  were  not 
received  and  therefore  were  not  paid.  The  evidence  may 
not  be  as  persuasive  in  the  latter  case  as  in  the  former, 
but  that  it  was  proper  evidence  to  be  submitted  to  the 
jury  for  the  determination  of  its  value  we  cannot  doubt. 
Such  books  so  kept  presumptively  contained  a  record  of 
an  payments  made  and  the  absence  of  any  entry  of  pay- 
ment, where  it  naturally  would  have  been  found  if  it  had 
been  made,  was  evidence  of  nonpayment  prop^  for  the 
consideration  of  the  jury.  United  States  v.  Teschmaker, 
22  How.  392,  405;  State  v.  McCormick,  57  Kansas,  440; 
Bastrop  State  Bank  v.  Leiry,  106  Louisiana,  586;  Wigmore 
on  Evidence,  §  1531,  §  1633,  par.  6. 

We  agree  with  the  Circuit  Court  of  Appeals  that  the 
evidence  introduced  carries  clear  conviction  that  the  divi- 
dends were  never  paid,  and  that  the  request  of  the  Canal 
Company  for  an  instructed  verdict  in  its  favor  was  prop- 
erly denied.  The  judgment  of  the  Circuit  Court  of  Ap- 
peals is 

Afbrmed. 
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KINZELL  V.  CHICAGO,  MILWAUKEE  &  ST.  PAUL 

RAILWAY  COMPANY, 

CJBBmOBABI  TO  THE   STJPKEME   C0X7BT  OF  THE   STATE  OF 

n>AHO. 

Na  485.    Aigued  April  15,  1919.— Decided  May  19,  1919. 

In  the  progress  of  filling  in  earth  to  replace  a  railroad  trestle  used  in 
interstate  commerce,  the  earth  as  dumped  attained  a  level  higher 
than  the  rails  on  the  trestle,  and,  to  keep  the  track  open  for  traffic, 
as  weU  as  to  widen  the  embankment,  the  earth  was  spread  away  by 
scrapers  adjusted  to  a  car  attached  for  the  purpose  to  the  dump 
train.  Hdd^  that  an  employee  in  charge  of  the  car,  and  employed 
also  in  removing  earth  and  stones  from  between  the  rails,  was  em- 
ployed in  interstate  commerce  within  the  meaning  of  the  Employers' 
Liability  Act. 

31  Idaho,  365,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Jamea  A.  Wayne ^  with  whom  Mr.  John  P.  Gray  and 
Mr.  William  D.  Keeton  were  on  the  brief,  for  petitioner. 

Mr.  Creorge  W.  KortSy  with  whom  Mr.  Heman  H.  Field 
was  on  the  brief,  for  respondent. 

Mb.  Justice  Clarke  delivered  the  opinion  of  the  court. 

This  case  comes  into  this  court  on  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Idaho  and  all  of  the 
facts  essential  to  its  decision  are  admitted  or  are  not  con« 
troverted,  and  are  as  follows : 

When  the  accident  complained  of  in  the  case  occurred, 
the  Railway  Company,  respondent,  was  engaged  in  filling 
with  earth  a  wooden  trestle-work  bridge,  1200  feet  in 
length,  by  which  its  track  was  carried  across  a  dry  gulch 
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or  coulee,  the  purpose  being  to  continue  the  track  upon 
the  solid  embankment  when  it  should  be  completed. 

It  was  admitted  that  the  Railway  Company  was  engaged 
m  interstate  commerce,  and  that  during  the  progress  of 
the  filling  the  bridge  was  used  for  interstate  trains.  Pur* 
suant  to  an  order  of  court,  the  petitioner,  an  employee  of 
the  respondent,  elected  to  rely  on  the  Federal  Employers' 
Liability  Act  of  April  22,  1908,  for  his  right  to  recover. 

Several  weeks  prior  to  the  accident  to  the  petitioner 
Einzell,  the  work  of  filling  the  bridge  had  progressed  to  such 
a  stage  that  when  earth  was  dumped  from  cars  it  would 
be  heaped  up  beside  the  track  higher  than  the  tops  of  the 
ties  and  rails  so  that  it  became  necessary  to  spread  it  by 
pushing  it  away  from  the  track  toward  the  edge  of  the 
fill,  in  order  to  prevent  its  falling  back  upon  the  rails  and  to 
widen  the  embankment.  To  thus  spread  the  earth  an  ap- 
pliance called  in  the  record  a  ''dozer,"  and  sometimes  a 
"bull  dozer,"  was  used.  It  consisted  substantially  of  a 
fiat  car  body  with  adjustable  wings  or  scrapers,  so  designed 
as  to  remove  any  earth  which  might  fall  upon  the  rails 
and  also  to  press  or  push  that  heaped  up  at  the  side  of 
the  track  out  to  the  edge  of  the  embankment. 

When  a  train-load  of  earth  would  arrive  at  the  bridge 
the  practice  was  to  couple  the  "dozer"  to  the  forward 
end  of  the  cars  and  then  they  and  the  "dozer"  would  be 
pushed  to  the  place  at  which  it  was  desired  to  imload  the 
earth.  After  the  cars  were  dumped  the  pulling  of  the 
"dozer"  back  with  them  would  scrape  the  earth  from  the 
tops  of  the  rails  and  would  push  it  away  from  the  track, 
thus  contributing  to  keep  the  track  clear  and  to  widen  the 
embankment. 

For  several  weeks  prior  to  the  accident  complained  of, 
Kinzell,  with  an  assistant,  had  been  in  charge  of  this 
"dozer,"  using  it  as  described,  and  in  addition  to  this  they 
were  required  to  remove,  with  shovels,  earth  or  stones 
which  fell  upon  the  track,  so,  the  superintendent  of  the 
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Railway  testified^  as  to  make  it  safe  for  the  operation  of 
trains.  The  rails  and  ties  had  not  been  transferred  to  the 
embankment,  but  were  still  sustained  by  the  bridge  sub- 
structure when  the  accident  occurred. 

Kinzell  was  injured  by  what  he  claimed  was  n^igence 
of  the  Company  in  the  manner  of  coupling  a  train  of  cars 
to  the  ''dozer"  as  an  immediate  preliminary  to  such  an 
unloading  and  cleaning  movement  as  we  have  described. 

Much  is  made  in  argument  of  the  contention  that  the 
fill  in  progress  was  not  the  repairing  of,  nor  the  furnishing 
of  support  to,  the  bridge,  which,  by  the  testimony  of  the 
engineer  in  charge  of  bridges,  had  about  a  year  ''of  life" 
remaining  when  the  accident  occurred.  For  this  reason 
it  is  contended  that  the  principles  of  Pedersen  v.  DelawaTe, 
Lfockaioanna  &  Western  R.  R.  Co.,  229  U.  S.  146,  do  not 
apply.  But  in  the  view  we  take  of  the  case  this  is  not 
important. 

With  these  facts  before  it,  the  Supreme  Court  of  Idaho, 
in  its  judgment  which  we  are  reviewing,  reversed  the 
judgment  of  the  lower  court  in  Ejnzell's  favor,  solely 
upon  the  groimd  that  he  was  not  employed  in  interstate 
commerce  at  the  time  he  was  injured,  and  gave  this  as 
the  reason  for  its  conclusion: 

"We  are  of  the  opinion  that  constructing  a  fill  to  take 
the  place  of  a  trestle  which  is  being  used  in  interstate 
commerce  is  new  construction,  and  that  the  fill  does  not 
become  a  part  of  the  railroad  imtii  it  is  completed  and 
the  track  is  placed  upon  it  instead  of  upon  the  trestle." 

Such  conclusion,  of  course,  is  not  derived  from  any 
construction  of  the  act  of  Congress,  but  rests  wholly  upon 
the  interpretation  which  the  court  placed  upon  the  undis- 
puted facts,  as  we  have  stated  them. 

The  Federal  Employers'  Liability  Act  provides  that: 

"Every  common  carrier  by  railroad  while  engagiog  in 
commerce  between  any  of  the  several  States  .  .  .  shall 
be  liable  in  dami^^  to  any  person  suffering  injury  while 
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he  is  employed  by  such  carrier  in  such  conunerce."    (35 
Stat.  66,  c.  149.) 

It  being  admitted  that  the  Railway  Company  was  en- 
gaged in  interstate  commerce,  the  only  question  for  deci- 
sion is  whether  the  petitioner  was  employed  in  such  com- 
merce, within  the  meaning  of  the  act  as  construed  by  this 
court. 

In  Pedersen  v.  Dektware,  Lackawanna  &  Western  R.  R. 
Co.,  229  U.  S.  146,  it  is  stated  that  a  guide  to  a  decision  of 
such  a  case  as  we  have  here  may  be  found  in  the  questions: 
Was  the  work  being  done  independently  of  the  interstate 
commerce  in  which  the  company  was  engaged  or  was  it  so 
closely  connected  therewith  as  to  be  a  part  of  it?  Was  its 
performance  a  matter  of  indifference  so  far  as  that  com- 
merce was  concerned  or  was  it  in  the  nature  of  a  duty 
resting  upon  the  carrier?  And  in  other  cases  it  is  said,  in 
substance,  that  in  such  inquiries  may  be  foimd  the  true 
test  of  employment  in  such  commerce  in  the  sense  intended 
by  the  act.  Shanks  v.  Delaware,  Lackawanna  &  Western 
R.  R.  Co.,  239  U.  S.  556,  558;  New  York  Central  R.  R.  Co. 
V.  White,  243  U.  S.  188,  192.  It  is  also  settled  that  the 
doing  of  work  which  has  for  its  immediate  purpose  the 
fiuthering  of  the  conduct  of  interstate  commerce  con- 
stitutes an  employment  in  such  commerce  within  the 
meaning  of  the  act.  New  York  Central  &c.  R.  R.  Co.  v. 
Carr,  238  U.  S.  260;  LouismUe  &  NashviUe  R.  R.  Co.  v. 
Parker,  242  U.  S.  13;  Pecos  &  Northern  Texas  Ry.  Co.  v. 
Rosenbloom,  240  U.  S.  439;  Southern  Ry.  Co.  v.  PuckeU, 
244  U.  S.  571,  573. 

It  is  in  evidence  in  this  case,  indeed,  it  is  obvious,  that 
the  ''dozer"  was  not  called  into  use  imtil  the  fill  had  reached 
the  level  of  the  tops  of  the  ties  and  had  become  of  such 
width  that  the  earth  when  dumped  would  pile  up  near  the 
track  so  as  to  fall  back  upon  it,  if  not  removed,  and  that 
it  was  used  for  the  double  purpose  of  keeping  the  rails 
dear  for  the  interstate  commerce  passing  over  them  and 
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for  pushing  the  material  to  the  edge  of  the  embankment 
to  widen  it.  When  to  this  it  is  added  that  a  part  of  Kin- 
zell's  duty  was,  with  a  shovel,  to  keep  the  track  between 
the  rails  clear  of  earth  and  stones,  which  might  fall  upon 
it  in  the  progress  of  the  work,  clearly  it  cannot  be  soundly 
said  that  when  he  was  in  the  act  of  preparing  to  make  the 
required  use  of  the  ''dozer"  he  was  acting  independently 
of  the  interstate  commerce  in  which  the  Railway  Company 
was  eng^ed,  or  that  the  performance  of  his  duties  was  a 
matter  of  indifference  to  the  conduct  of  that  commerce. 
He  was  "employed"  in  keeping  the  interstate  track,  which 
was  in  daily  use,  clear  and  safe  for  interstate  trains,  or,  as 
the  superintendent  of  the  Railway  Company  stated  it, 
he  was  engaged  with  the  "  dozer"  and  shovel  in  making  the 
track  safe  for  the  operation  of  trams  and  in  avoiding  delay 
to  the  commerce  passing  over  it.  Thus  the  case  faUs 
plainly  within  the  scope  of  the  decisions  which  we  have 
cited,  supray  and,  regardless  of  what  might  have  been  said 
of  the  fill  before,  it  had  clearly  become  a  part  of  the  inter- 
state railway  when  the  petitioner  was  injured,  for  it  had 
reached  the  st£^  where  it  required  the  work  of  men  and 
machinery  to  keep  the  interstate  tracks  clear  during  fur- 
ther construction,  and  the  work  of  such  men  was  there- 
after not  only  concerned  with,  it  was  an  intimate  and  in- 
t^ral  part  of,  the  conducting  of  interstate  transportation 
over  the  bridge. 

We  cannot  doubt  that  the  Supreme  Court  of  Idaho  fell 
into  error  in  regarding  the  fill  as  new  construction  so  un- 
related to  the  conduct  of  interstate  commerce  over  the 
bridge  at  the  time  the  accident  to  the  petitioner  occurred 
that  the  work  being  done  by  him  should  be  r^arded  as 
not  related  to  or  necessary  to  the  safe  conduct  of  that 
commerce,  and  the  judgment  of  that  court  is,  therefore, 
reversed  and  the  case  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Reversed. 
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NORTHERN  PACIFIC  RAILWAY  COMPANY  ET 
AL.  V.  STATE  OF  NORTH  DAKOTA  ON  THE  RE- 
LATION OF  LANGER,  ATTORNEY  GENERAL. 

EBBOB  TO  THE  BXJFB£M£  C0X7BT  OF  THE  STATE  OF  NOBTH 

DAKOTA. 

No.  976.    Ansued  May  5,  1919.— Decided  June  2, 19ia 

Under  the  ''Federal  Control  Act"  of  March  21, 1918,  c.  25, 40  Stat.  451, 
raibroads  taken  over  and  administered  under  the  war  power  pursuant 
to  the  Act  of  August  29, 1916,  c.  418, 39  Stat.  645,  and  the  President's 
Proclamation  of  December  26,  1917,  are  in  the  full  possession  and 
control  of  the  Federal  Government,  and  that  Government  is  granted 
the  power  through  the  President  and  the  Interstate  Commerce  Com- 
mission to  fix  the  rates  on  intrastate  traffic,  superseding  the  state 
power  over  that  subject.    P.  148. 

The  Federal  Control  Act  being  an  exercise  of  a  complete,  exclusive 
and  necessarily  paramount  federal  power  (the  war  power)  and  its 
provision  for  a  complete  change  to  federal  control  being  clear  and 
unambiguous,  there  can  be  no  room  for  a  presumption  that  state 
control  over  intrastate  rates  was  to  remain  unchanged  because  it 
previously  existed.  P.  149.  Reagan  v.  MercarUile  Trust  Co.,  154 
U.  S.  413,  distinguished. 

Under  §  10  of  the  Federal  Control  Act,  the  power  of  the  Interstate 
Conunerce  Commission  to  consider  rates,  like  the  power  of  the  Presi- 
dent to  initiate  them,  relates  to  both  classes — ^intrastate  and  inter- 
state.  P.  151. 

The  declaration  of  §  15  that  nothing  in  the  act  shall  be  construed  to 
amend,  repeal,  impair,  or  affect  the  existing  laws  or  powers  of  the 
States  in  relation  to  taxation  or  ''the  lawful  police  regulations  of  the 
several  States,"  except  wherein  such  laws,  powers,  or  regulations 
may  affect  the  transportation  of  troops,  etc.,  or  "the  issue  of  stocks 
and  bonds,"  cannot  be  interpreted  as  withholding  the  power  to  initi- 
ate intrastate  rates  under  §  10.   Id. 

Where  the  acts  of  a  federal  official  are  sought  to  be  restrained  in  a 
state  court,  as  invasions  of  state  power,  there  is  jurisdiction,  if  the 
claim  be  not  frivolous,  to  pass  upon  their  legality,  although,  if 
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legal,  their  restraint  would  affect  directly  the  interests  of  the 
United  States,  which  cannot  be  impleaded;  and  where  the  decision 
is  against  their  legality,  this  court,  finding  it  erroneous,  has 
jurisdiction  to  reverse  the  resulting  judgment  upon  the  merits. 
P.  152. 
172  N.  W.  Bep.  324,  reversed. 

Tee  case  is  stated  in  the  opinion. 

Mr.  John  Barton  Payne  and  Mr.  Charles  Donnelly, 
with  whom  The  Solicitor  General  and  Mr.  R.  V.  Fletcher 
were  on  the  brief ,  for  the  Director  General  of  Railroads, 
maintained  that  the  war  power,  limited  only  by  the  needs 
of  the  Government  and  independent  of  state  lines,  sup- 
ported the  action  taken;  that  the  act  in  letter  and  spirit 
shows  a  purpose  to  bring  about  a  imified  federal  control, 
utterly  inconsistent  with  the  retention  of  state  power 
over  intrastate  rates;  and  that  the  proviso  saving  ''lawful 
police  r^ulations"  (§  15)  must  be  read  accordingly,  and 
subject  to  the  particular  provisions  of  §  10  expressly 
allowing  the  President  to  initiate  rates,  etc.  The  words 
police  r^ulations''  are  used  here  in  contrast  with 
laws  and  powers"  as  applied  to  taxation;  they  in- 
clude r^ulations  for  safety,  health,  etc.  The  railroads 
became  federal  agencies,  not  subject  to  state  police 
power. 

Mr.  Charles  W.  Btinn  filed  a  brief  on  behalf  of  the  North- 
em  Pacific  Railway  Co. 

Mr.  Frank  E.  Packard,  with  whom  Af r.  William  Langer, 
Attorney  General  of  the  State  of  North  Dakota,  and 
Afr.  W.  V.  Tanner  were  on  the  brief,  for  defendant  in 
error: 

Railroads  built  under  acts  of  Congress  and  aided  by 
government  lands  and  bonds  for  the  piu*pose  of  securing 
the  use  and  benefit  of  such  railroads  for  postal  and  military 
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purposee  are  subject  to  the  state  power  to  tax,  Thomson 
V.  Union  Pacific  Ry.  Co.,  9  Wall.  679;  Union  Pacific  Ry. 
Co.  V.  Penision^  18  Wall.  5;  and  of  eminent  domain  and 
of  r^;ulation.  Union  Pacific  Ry.  Co.  v.  BurKngUm  & 
Missouri  River  Ry.  Co.,  3  Fed.  Rep.  106,  and  Union 
Pacific  Ry.  Co.  v.  Leavenworth  N.  &  S.  Ry.  Co.,  29  Fed. 
Rep.  728. 

The  power  to  r^ulate  and  the  power  to  tax  are  in- 
herent in  sovereignty — ^the  power  to  tax  being  the  more 
drastic  of  the  two.  Therefore,  as  the  power  to  tax  may 
be  exercised  in  respect  to  the  agency  or  instrumentality 
of  the  Federal  Government,  the  power  to  r^ulate  can 
likewise  be  exercised  by  the  State.  This  was  the  rule  laid 
down  in  Reagan  v.  Mercantile  Trust  Co.,  154  U.  S.  413, 
where  it  was  held  that,  in  the  absence  of  an  express  ex- 
emption from  state  control,  it  must  be  assimied  that  Con- 
gress intended  the  corporation  to  be  subject  to  the  ordi- 
nary control  exercised  by  the  State.  In  Smyth  v.  Ames, 
169  U.  S.  466,  a  statute  involving  railroad  rates  was  held 
constitutional  as  applied  to  the  Union  Pacific  Railroad, 
a  government  agent  and  instrumentality. 

We  think  it  a  fair  inference  from  the  decided  cases,  to 
assume  that  the  rail  control  acts  involve  no  question  of 
conflict  between  state  and  federal  powers.  The  question 
here  is  not  merely  one  of  the  existence  of  inherent  power' 
either  in  the  National  Government  or  in  the  States,  but 
the  purpose  nmnif ested  by  Congress  to  exert  its  powers 
to  the  exclusion  of  that  of  the  States.  The  question  of 
the  extent  to  which  the  laws  of  the  State  have  been  super- 
seded by  the  acts  of  Congress  must  be  determined  from 
the  nature  of  the  provisions  of  each  and  the  extent  to 
which  they  are  in  conflict.  This  court  has  repeatedly 
announced  the  rule  that  the  question  of  conflict  is  to  be 
determined  by  the  ordinary  rules  of  statutory  construc- 
tion and  that  it  should  not  be  held  that  the  state  l^is- 
lation  has  been  superseded  except  in  cases  of  manifest 
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repugDancy.  Reid  v.  Colorado,  187  U.  S.  137,  148;  Mis- 
souri &c.  Ry.  Co.  V.  Haber,  169  U.  S.  613,  623. 

Congress  in  §  10  of  the  Act  of  1918  expressly  states  its 
intent  that  the  carriers  shall  be  subject  to  the  provisions 
of  existing  law,  except  (1)  where  such  laws  are  inconsist- 
ent with  the  provisions  of  the  act  or  any  other  act  ap- 
plicable to  federal  control,  and  (2)  except  where  such  laws 
are  inconsistent  with  any  order  of  the  President.  Thus 
we  find  the  rule  written  into  the  statute  itself. 

The  power  vested  in  the  President  to  initiate  rates  is 
not  inconsistent  with  the  laws  of  the  State  relating  to  the 
filing  and  establishment  of  rates.  The  use  of  the  word 
'' initiate"  in  defining  the  power  of  a  public  agency  is  new, 
but  manifestly  it  is  used  in  the  sense  of  proposing  a  rate 
rather  than  in  the  sense  of  fixing  or  establishing  the  rate. 
Under  federal  laws  and  in  most  of  the  States,  carriers  have 
had  the  power  to  initiate  rates.  This,  however,  has  never 
been  r^arded  as  inconsistent  with  the  fixing  and  establish- 
ment of  rates  by  conunissions  nor  with  the  obligation  to 
comply  with  provisions  of  law  respecting  the  filing  and 
publication  of  the  rates  so  initiated.  Nor  is  an  incon- 
sistency created  by  the  provision  for  the  filing  of  the  rates 
initiated  by  the  President  with  the  Interstate  Commerce 
Conmiission.  Prior  to  federal  control  rates  initiated  by 
the  carriers  were  required  to  be  filed  with  the  state  com- 
missions and  the  Interstate  Commerce  Commission,  and, 
as  pointed  out,  siuce  the  initiation  of  the  rate  is  not  the 
fixing  of  that  rate,  there  is  no  inconsistency  in  permittiog 
a  rate  to  be  initiated  by  filing  it  with  the  Interstate  Com- 
merce Commission  and  the  concurrent  requirement  of 
compliance  with  state  laws  upon  the  subject. 

The  absence  of  an  express  provision  in  §  10  saving  the 
power  of  the  States  to  act  through  the  state  conunissions 
in  cases  involving  intrastate  rates  is  explained  by  the  pro- 
vision of  §  15  saving  the  police  power  of  the  States.  Hav- 
ing preserved  to  the  States  their  right  to  make  police 
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ions  (with  certain  exceptions) ,  it  was  wholly  un- 
necessary to  expressly  save  the  jurisdiction  of  the  state 
authorities  as  was  done  in  the  case  of  the  Interstate 
Commerce  Commission. 

The  provision  id  §  10  would  support  a  theory  that  Con- 
gress had  in  mind  the  idea  of  the  use  of  the  raih-oads  as  a 
vehicle  of  taxation  for  the  support  of  the  war,  and  that,  re- 
garded as  such  an  instrument,  the  power  of  the  President  in 
the  initiation  of  rates  was  unlimited.  In  view,  however,  of 
the  provision  of  the  section  making  ^'justness  and  rea- 
sonableness" the  basis  of  the  Commission's  action,  we 
do  not  believe  the  taxation  theory  can  be  maintained. 
Certainly  those  provisions  of  the  Federal  Control  Act 
with  relation  to  the  exercise  by  the  Interstate  Commerce 
Commission  of  the  powers  now  possessed  by  that  body, 
although  modified  by  the  existence  of  federal  control, 
cannot  be  held  to  be  inconsistent  to  the  point  of  conflict 
with  the  existence  of  state  laws  regulating  the  publication 
and  fixing  of  ''reasonable  rates  for  its  exclusively  internal 
traffic."  Minnesota  RcUe  Cases,  230  U.  S.  352.  The  pro- 
visions of  the  Federal  Control  Act,  in  so  far  as  they  affect 
the  Interstate  Commerce  Commission,  are  purely  re- 
strictions or  limitations  upon  the  power  of  that  tribunal. 
These  provisions  evidence  no  intent  upon  the  part  of  Con- 
gress to  broaden  the  powers  of  the  Commission  or  to 
ractend  its  authority  over  intrastate  rates.  It  may  be  con- 
tended that  by  reason  of  the  provision  for  the  taking  over 
of  all  the  revenues  of  the  carriers  imder  federal  control  Con- 
gress intended  to  assume  authority  to  fix  all  rates,  inter- 
state and  intrastate.  It  should  be  remembered  that  a 
carrier  is  entitled  to  receive  reasonable  rates  and  that  this 
right  cannot  be  denied  by  a  State,  either  through  a  com- 
mission or  otherwise. 

The  question  is  as  to  the  power  in  the  matter  of  purely 
intrastate  rates.  The  Government  claims  that  the  war 
emergency  justified  the  exercise  of  the  supreme  power  of 
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the  Federal  Government.  Assume  that  it  did.  This  is 
no  reason  why  the  law  should  not  have  said  so. 

The  intent  of  Congress  not  to  interfere  with  the  right 
of  the  States  to  establish  reasonable  intrastate  rates  is 
evidenced  by  §  15  of  the  act. 

As  early  as  Chicago  &  Northwestern  R.  R.  Co.  v.  FvUer, 
17  Wall.  560,  it  was  held  that  railroad  r^ulatory  legis- 
lation was  an  exercise  of  the  police  power.  See  also  Munn 
V.  IllirunSj  94  U.  S.  113;  Union  Dry  Goods  Co.  v.  Georgia 
Public  Sendee  Corporation,  248  U.  S.  372,  374,  375. 

It  would  seem  unnecessary  to  examine  the  multitudinous 
definitions  of  the  expressions  "police  powers"  or  "police 
r^ulations."  We  think  the  intent  of  Congress  is  apparent 
from  the  language  of  the  proviso  itself.  The  fact  that 
Congress  deemed  it  necessary  to  except  police  regulations 
affecting  "the  issue  of  stocks  and  bonds"  shows  that  Con- 
gress deemed  such  laws  to  be  police  regulations.  This  is 
not  consistent  with  the  use  of  the  term  in  its  narrower 
sense.  Evidently  Congress  had  in  mind  the  so-called 
Blue  Sky  Laws  in  force  in  various  States,  and  felt  it 
necessary  that  the  carriers  and  the  Government  should 
be  exempt  from  such  laws  during  the  emergency.  Such 
a  law  was  before  this  court  in  Union  Pacific  R.  R.  Co.  v. 
Pvblic  Service  Commission,  248  U.  S.  67.  Laws  of  this 
character,  however,  are  not  included  within  the  narrower 
definitions  of  police  powers  or  police  r^ulations. 

It  is  true  that  in  its  narrower  sense  police  power  is 
sometimes  r^arded  as  including  measures  for  the  pro- 
tection of  the  public  morals,  and  that  one  of  the  purposes 
of  Blue  Sky  l^islation  is  to  prevent  fraud.  Tlie  para- 
mount purpose  of  such  laws,  however,  is  to  insure  business 
prosperity  and  promote  the  economic  welfare  of  the  State. 

State  r^ulation  of  local  rates  does  not  "affect  the 
transportation  of  troops,  war  materials  (or)  Government 
supplies." 

Tlie  President  has  not  been  vested  with  authority  to  set 
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aside  state  laws^  whenever  he  thmks  it  necessary  to  do  so, 
for  purposes  connected  with  the  war  or  for  purposes  con- 
nected only  with  the  ordinary  administration  of  raihoad 
affairs.  The  act  subordinates  state  laws  to  such  orders  as 
the  President  is  validly  authorized  to  make  by  the  Act 
of  March  21,  1918,  and  the  Act  of  August  29,  1916.  Any 
order  not  so  authorized  would  be  of  no  effect.  This  iH 
the  interpretation  stated  on  the  floors  of  Congress  by  the 
member  in  charge  of  the  bill.    56  Cong.  Rec.,  p.  3497. 

The  legislative  history  of  the  Federal  Control  Act  shows 
that  imder  the  intention  of  Congress  the  States  were  to 
retain  their  power  to  r^ulate  local  rates.  S.  3752; 
H.  R.  9685;  56  Cong.  Rec.,  pp.  1685,  1857,  1939,  1940, 
1944,  2337,  2519,  2835. 

When  a  proi)osed  act  as  introduced  in  the  legislature 
establishes  one  rule  (e.  g.,  broadly  empowers  the  President 
to  fix  rates),  and  during  its  progress  through  that  body  is 
changed  so  that,  ^ving  the  words  used  their  ordiimry 
definite  meaning,  the  act  means  something  else  (e.  g.,  in- 
trastate rates  to  be  fixed  by  local  authorities),  tiiat  fact 
is  of  the  greatest  importance  in  determining  the  intention 
of  the  l^islature. 

Mr.  Charles  E.  Elmguistj  by  leave  of  court,  filed  a  brief 
as  amicus  cutUb  on  behalf  of  thirty-seven  States  and  the 
National  Association  of  Railway  and  Utilities  Com- 
missioners. 

Mb.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

In  takinir  over  the  railroads  from  private  ownership  to 


its  control  and  operation,  was  the  resulting  power  of  the 
United  States  to  fix  the  rates  to  be  charged  for  the  trans- 
portation services  to  be  by  it  rendered  subordinated  to  the 
asserted  authority  of  the  several  States  to  r^ulate  the 
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rates  for  all  local  or  intrastate  business,  is  the  issue  raised 
on  this  record.  It  arises  from  the  allowance  by  the  court 
below  of  a  peremptory  writ  of  mandamus  commanding 
the  Director  General  of  the  Railroads,  appointed  by  the 
President,  and  the  officers  of  the  Northern  Pacific  Railway 
Company  to  desist  from  charging  for  transportation  in 
intrastate  business  in  North  Dakota  the  rates  fixed  by  the 
United  States  for  such  services.  When  this  command  was 
ob^ed,  the  mandamus  ordered  that  the  Director  General 
should  thereafter  exact  for  the  services  stated  only  lesser 
rates  which  were  fixed  in  a  schedule  on  file  with  the  State 
Utilities  Commission  prior  to  the  bringing  of  suit  and  which 
rates  under  the  law  of  North  Dakota  could  not  be  changed 
without  the  approval  of  the  Utilities  Commission.  In  the 
opinion  of  the  court  below  it  was  stated  that  all  the  parties 
admitted  that  there  was  no  question  as  to  the  jurisdiction 
to  consider  the  controversy  and  that  they  all  also  agreed 
that  no  contention  was  presented  as  to  the  power  of  Con- 
gress to  enact  the  law  upon  which  the  controversy  de- 
pended, as  the  correct  interpretation  of  such  law  was  the 
only  issue  to  be  decided.  We  consequently  put  those 
subjects  temporarily  out  of  view.  We  say  temporarily, 
since,  even  upon  the  assumption  that  issues  concerning 
them  necessarily  inhere  in  the  cause  and  cannot  be  waived 
by  the  parties,  we  could  not  decide  concerning  such  issues 
without  interpreting  the  statute,  which  we  proceed  to  do. 
On  the  29th  of  August,  1916  (39  Stat.  645),  Congress 
gave  the  President  power  ''in  time  of  war  ...  to 
take  possession  and  assume  control  of  any  system  or  sys- 
tems of  transportation,  or  any  part  thereof,  and  to  utilize 
the  same,  to  the  exclusion  as  far  as  may  be  necessary  of 
all  other  traffic  thereon,  for  the  transfer  or  transportation 
of  troops,  war  material  and  equipment,  or  for  such  other 
purposes  connected  with  the  emergency  as  may  be  needful 
or  desirable."  War  with  Germany  was  declared  in  April, 
1917,  and  with  Austria  on  December  7th  of  the  same  year 
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(40Stat.l;i&.429).  On  Deoember  26, 1917,  the  Pteddent, 
referring  to  the  e3d8ting  state  of  war  and  the  power  with 
which  he  had  been  invested  by  CSongress  in  August,  1916, 
proclaimed  that: 

''Under  and  by  virtue  of  the  powers  vested  in  me  by 
the  forgoing  resolutions  and  statute,  and  by  virtue  of  idl 
other  powers  thereto  me  enabling,  [I]  do  hereby  .  .  . 
take  possession  and  assume  control  at  12  o  'clock  noon  on 
the  twenty-eighth  day  of  December,  1917,  of  each  and 
every  system  of  transportation  and  the  appurtenances 
thereof  located  wholly  or  in  part  within  the  boundaries  of 
the  continental  United  States  and  consisting  of  railroads, 
and  owned  or  controlled  systems  of  coastwise  and  inland 
transportation,  engaged  in  general  transportation,  whether 
operated  by  steam  or  by  electric  power,  including  also 
terminals,  terminal  companies  and  terminal  associations, 
sleeping  and  parlor  cars,  private  cars  and  private  car 
lines,  elevators,  warehouses,  telegraph  and  telephone  Unes 
and  all  other  equipment  and  appurtenances  commonly 
used  upon  or  operated  as  a  part  of  such  rail  or  combined 
rail  and  water  systems  of  transportation; — ^to  the  end  that 
said  systems  of  transportation  be  utilized  for  the  transfer 
and  transportation  of  troops,  war  material  and  equipment, 
to  the  exclusion  so  far  as  may  be  necessary  of  all  other 
traffic  thereon;  and  that  so  far  as  such  exclusive  use  be 
not  necessary  or  desirable,  such  fifystems  of  transportation 
be  operated  and  utilized  in  the  performance  of  such  other 
services  as  the  national  interest  may  require  and  of  the 
usual  and  ordinary  business  and  duties  of  common  car- 
riers."   [40  Stat.  1733.] 

By  the  proclamation  a  Director  General  of  Railroads 
was  appointed  with  full  authority  to  take  possession  and 
contrcd  of  the  systems  embraced  by  the  proclamation  and 
to  operate  and  administer  the  same.  To  this  end  the 
Director  General  was  given  authority  to  avail  himself 
of  the  services  of  the  existing  raihroad  officials,  boards  of 
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directors,  receivers,  employees,  etc.,  who  were  authorized 
to  continue  to  perform  their  duties  in  accordance  with 
their  previous  authority  ''until  and  except  so  far  as  said 
Director  shall  from  time  to  time  by  general  or  special 
orders  otherwise  provide.''  Limited  by  the  same  quali- 
fication the  systems  of  transportation  taken  over  by  the 
Government  were  made  subject  to  existing  statutes  and 
orders  of  the  Interstate  Commerce  Commission  and  to  all 
statutes  and  orders  of  regulating  commissions  of  the  various 
States  in  which  said  systems  or  any  part  thereof  might 
be  located.  In  addition,  however,  to  the  limitation  pre- 
viously stated  the  proclamation  in  express  terms  declared: 
''But  any  orders,  general  or  special,  hereafter  made  by 
said  Director,  shall  have  paramount  authority  and  be 
obeyed  as  such." 

The  proclamation  imposed  the  duty  upon  the  Director 
General  to  negotiate  with  the  owners  of  the  railroad 
companies  for  an  agreement  as  to  compensation  for  the 
possession,  use  and  control  of  their  respective  properties 
on  the  basis  of  an  annual  guaranteed  compensation  and 
with  reservations  in  the  interest  of  creditors,  bondholders, 
etc.  The  proclamation  in  concluding  declared  that  "from 
and  after  twelve  o'clock  on  said  twenty-eighth  day  of 
December,  1917,  all  transportation  systems  included  in 
this  order  and  proclamation  shall  conclusively  be  deemed 
within  the  possession  and  control  of  said  Director  without 
further  act  or  notice."  Carrying  out  the  authority  exerted 
by  the  proclamation,  the  railroads  passed  into  the  posses- 
sion, control  and  operation  of  the  Director  General. 

On  March  21,  1918,  dealing  with  the  subject.  Congress 
passed  a  law  entitled  "An  Act  To  provide  for  the  operation 
of  traneportation  Gystems  while  imder  Federal  control, 
for  the  just  compensation  of  their  owners,  and  for  other 
purposes."  [C.  25, 40  Stat.  451.]  The  opening  sentences  of 
the  act  declared:  "That  the  President,  having  in  time  of 
war  taken  over  the  possession,  use,  control,  and  operation 
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(called  herein  Federal  control)  of  certain  raUroads  and 
systems  of  transportation  (caUed  herein  carriers),  is  hereby 
authorized  to  agree  with  and  to  guarantee  to  any  such 
carrier  making  operating  returns  to  the  Interstate  Com- 
merce Commissiony  that  during  the  period  of  such  Federal 
control  it  shall  receive  as  just  compensation  an  annual  sum, 
payable  from  time  to  time  in  reasonable  installments,  for 
each  year  and  pro  rata  for  any  fractional  year  of  such 
Federal  control,  not  exceeding  a  sum  equivalent  as  nearly 
as  may  be  to  its  average  annual  railway  operating  income 
for  the  three  years  ended"  June  30,  1917. 

T^thout  going  into  detail  it  suffices  to  say  that  the 
first  eight  sections  of  the  act  comprehensively  provided 
for  giving  effect  to  the  purposes  just  stated  and  in  a  gen- 
eral way  contemplated  affording  what  was  deemed  to  be 
just  compensation  to  the  owners  for  the  use  of  their  prop- 
erty. In  addition  it  empowered  agreements  in  the  inter- 
est of  security  holders  of  the  railroads  and  sanctioned 
provisions  deemed  fair  to  the  United  States  and  to  the 
owners  of  the  property  for  betterments  which  might  be 
required  to  be  made  during  the  term  of  control  and  for  the 
return  of  the  property  when  the  government  possession 
came  to  an  end,  which  return  was  to  be  accomplished 
within  a  stated  period  after  the  cessation  of  war  by  the 
proclamation  of  the  ratification  of  a  peace  treaty. 

Beyond  doubt  also,  for  the  purpose  of  enabling  the 
United  States  to  perform  the  obligations  which  it  assumed 
and  to  secure  it  from  ultimate  loss  from  the  pecuniary 
responsibilities  which  might  result,  including  the  repay- 
ment to  it  of  an  appropriation  of  $500,000,000  which  the 
act  made  appUcable,  all  the  earnings  of  the  railroads  were 
l^  the  act  expTeedy  made  the  property  of  the  United 

States. 

The  remaining  eight  sections  of  the  act  need  not  be 
stated;  but  as  §  10,  which  expressly  provides  for  the  power 
to  fix  rates,  and  §  15,  making  certain  reservations  concern- 
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ing  the  powers  granted,  were  greatly  relied  upon  in  the 
opinion  below  and  in  the  argument  at  bar,  we  reproduce 
in  the  mai^in  the  more  relevant  portions  of  §  10  and  the 
text  of  §  15.1 


*  "Section  10.  .  .  .  That  during  the  period  of  Federal  control, 
whenever  in  his  opinion  the  public  interest  requires,  the  President  may 
initiate  rates,  fares,  charges,  classifications,  regulations,  and  practices 
by  filing  the  same  with  the  Interstate  Commerce  Commission,  which 
said  rates,  fares,  charges,  classifications,  regulations,  and  practices 
shall  not  be  suspended  by  the  commission  pending  final  determination. 

"Said  rates,  fares,  charges,  classifications,  regulations,  and  practices 
shall  be  reasonable  and  just  and  shall  take  effect  at  such  time  and  upon 
such  notice  as  he  may  direct,  but  the  Interstate  Commerce  Conunission 
shall,  upon  complaint,  enter  upon  a  hearing  concerning  the  justness  and 
reasonableness  of  so  much  of  any  order  of  the  President  as  establishes 
or  changes  any  rate,  fare,  charge,  classification,  regulation,  or  practice 
of  any  carrier  under  Federal  control,  and  may  consider  all  the  facts 
and  circumstances  existing  at  the  time  of  the  making  of  the  same.  In 
determining  any  question  concerning  any  such  rates,  fares,  charges, 
classifications,  regulations,  or  practices  or  changes  therein,  the  Inter- 
state Commerce  Commission  shall  give  due  consideration  to  the  fact 
that  the  transportation  systems  are  being  operated  under  a  unified 
and  coordinated  national  control  and  not  in  competition. 

"After  full  hearing  the  commission  may  make  such  findings  and 
orders  as  are  authorized  by  the  Act  to  regulate  commerce  as  amended, 
and  said  findings  and  orders  shall  be  enforced  as  provided  in  said 
Act:  Provided,  however ,  That  when  the  President  shall  find  and  certify 
to  the  Interstate  Commerce  Commission  that  in  order  to  defray  the 
expenses  of  Federal  control  and  operation  fairly  chargeable  to  railway 
operating  expenses,  and  also  to  pay  railway  tax  accruals  other  than 
war  taxes,  net  rents  for  joint  facilities  and  equipment,  and  compensa- 
tion to  the  carriers,  operating  as  a  unit,  it  is  necessary  to  increase  the 
railway  operating  revenues,  the  Interstate  Commerce  Commission  in 
determining  the  justness  and  reasonableness  of  any  rate,  fare,  charge, 
classification,  regulation,  or  practice  shall  take  into  consideration  said 
finding  and  certificate  by  the  President,  together  with  such  reconmien- 
dations  as  he  may  make." 

"Sec.  15.  That  nothing  in  this  Act  shall  be  construed  to  amend, 
repeal,  impair,  or  affect  the  existing  laws  or  powers  of  the  States  in 
relation  to  taxation  or  the  lawful  police  regulations  of  the  several  States, 
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On  May  25^  1918,  the  Director  General  made  an  order 
establifihing  a  schedule  of  rates  for  all  roads  under  his 
control  and  covering  all  classes  of  service,  intrastate  as 
well  as  interstate.  The  order  made  these  rates  effective 
on  des^nated  dates  in  the  month  of  June  and  they  were 
continuously  enforced  during  a  period  of  about  eight 
months  up  to  the  14th  of  February,  1919,  when  the  bill 
in  this  case  was  filed  by  the  State  Utilities  Conmiission 
for  mandamus  against  the  Director  General  and  the  ofii- 
cers  of  the  Northern  Pacific  Railway,  asserting  the  want 
of  power  in  the  United  States  over  intrastate  rates  and 
the  exclusive  right  of  the  State  of  North  Dakota  to  fix 
such  rates  for  ^  intrastate  business  done  in  that  State. 
The  Director  General,  admitting  that  he  had  made  the 
order  complained  of  and  had  collected  the  rates  earned 
thereunder  and  paid  them  into  the  Treasury  of  the  United 
States,  sustained  his  action  and  denied  the  alleged  right 
of  the  State  upon  the  legislation  and  official  acts  which 
we  have  stated.  The  Northern  Pacific  denied  interest  on 
the  groimd  that  its  railway  had  passed  under  federal  con- 
trol and  that  it  was  receiving  the  compensation  therefor 
which  had  been  ^reed  on  between  itself  and  the  United 
States.  It  allied  that  the  rates  under  the  order  com- 
plained of  had  been  collected  by  the  Director  General 
througih  agents  appointed  by  him  who  were  not  officials 
of  the  company  and  therefore  it  had  no  responsibility 
concerning  them.  The  prayer  was  that  it  be  dismissed 
from  the  suit. 

Taking  the  case  under  the  complaint,  the  returns  and 
the  exhibits,  the  court,  as  we  have  previously  stated,  two 
of  its  members  dissenting,  denied  the  authority  of  the 
United  States  and  upheld  that  of  the  State,  and  the 
mandamus  was  made  peremptory  as  to  both  the  Director 

except  wherein  such  laws,  powers,  or  regulations  may  affect  the  trans- 
portation of  troops,  war  materials,  Government  supplies,  or  the  issue 
of  stocks  and  bonds/' 
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General  and  the  officers  of  the  Northern  Pacific  Railway. 
We  are  thus  brought  to  the  question  whether  the  state 
authority  controls  the  power  of  the  United  States  as  to 
intrastate  rates. 

No  elaboration  could  make  clearer  than  do  the  Act  of 
Congress  of  1916,  the  proclamation  of  the  President  exert- 
ing the  powers  given,  and  the  Act  of  1918  dealing  with 
the  situation  created  by  the  exercise  of  such  authority, 
that  no  divided  but  a  complete  possession  and  control 
were  given  the  United  States  for  all  purposes  as  to  the 
railroads  in  question.  But  if  it  be  conceded  that  despite 
the  absolute  clarity  of  the  provisions  concerning  the 
control  given  the  United  States,  and  the  all-embracing 
scope  of  that  control,  there  is  room  for  some  doubt,  the 
consideration  of  the  general  context  completely  dispels 
hesitancy.  How  can  any  other  conclusion  be  reached  if 
consideration  be  given  the  comprehensive  provisions  con- 
cerning the  administration  by  the  United  States  of  the 
property  which  it  was  authorized  to  take,  the  financial  obli- 
gations under  which  it  came  and  all  the  other  duties  and 
exactions  which  the  act  imposed,  contemplating  one  con- 
trol, one  administration,  one  power  for  the  accomplishment 
of  the  one  purpose,  the  complete  possesssion  by  govern- 
mental authority  to  replace  for  the  period  provided  the 
private  ownership  theretofore  existing?  This  being  true, 
it  must  follow  that  there  is  no  basis  for  the  contention 
that  the  power  to  make  rates  and  enforce  them  which 
was  plainly  essential  to  the  authority  given  was  not  in- 
cluded in  it. 

Conclusive  as  are  these  inferences,  they  are  superfluous, 
since  the  portion  of  §  10  as  previously  reproduced  in  the 
margin  in  express  terms  confers  the  complete  and  undi- 
vided power  to  fix  rates.  The  provision  is  this : ' '  That  dur- 
ing the  period  of  Federal  control,  whenever  in  his  opinion 
the  public  interest  requires,  the  President  may  initiate 
rates,  fares,  charges,  classifications,  regulations,  and  prac- 
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tices  by  filing  the  same  with  the  Interstate  Ck>nuneroe 
Commissiony  which  said  rates,  fares,  charges,  classifications, 
regulations,  and  practices  shall  not  be  suspended  by  the 
commission  pending  final  determination.' '  These  quoted 
words  are  immediately  followed  by  provisions  further  de- 
fining the  power  of  the  Commission  and  its  duty  in  the 
premises,  so  as  to  enable  it  beyond  doubt  to  consider  the 
situation  resulting  from  the  act  and  to  which  the  rates 
were  to  be  applied.  The  unison  between  that  which  is 
inferable  and  that  which  is  esxpreBaed  demonstrates  the 
true  significance  of  the  statute. 

A  brief  consideration  of  the  contentions  relied  upon  to 
the  contrary  will  at  once  show  either  their  inappositeness, 
the  mistaken  premises  upon  which  they  rest,  or  the  errors 
of  deduction  upon  which  they  proceed.  It  is  argued  that 
as  state  control  over  intrastate  rates  was  the  rule  prior 
to  the  enactment  of  the  statute  creating  United  States 
control,  the  statute  must  be  interpreted  in  the  light  of  a 
presumption  that  a  change  as  to  state  control  was  not 
made.  But  in  view  of  the  unambiguous  provision  of  the 
statute  as  to  the  new  character  of  control  which  it  created,, 
the  principle  of  interpretation  applied  in  its  ultimate  aspect 
virtually  was :  that  because  the  statute  made  a  fundamental 
change,  it  must  be  so  interpreted  as  to  prevent  that 
change  from  becoming  effective. 

Besides,  the  presumption  in  question  but  denied  the 
power  exerted  in  the  adoption  of  the  statute,  and  dis- 
placed by  an  imaginary  the  dominant  presumption  which 
arose  by  operation  of  the  Constitution  as  an  inevitable 
effect  of  the  adoption  of  the  statute,  as  shown  by  the 
following: 

(a)  The  complete  and  imdivided  character  of  the  war 
power  of  the  United  States  is  not  disputable.  Selective 
Draft  Law  CaseSy  245  U.  S.  366;  Ex  parte  MiUigan,  4  Wall. 
2;  Legal  Tender  Cases,  12  Wall.  457;  Stewart  v.  Kahn,  11 
WaU.  493.    On  the  face  of  the  statutes  it  is  manifest  that 
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they  were  in  terms  based  upon  the  war  power,  since  the 
auUiority  they  gave  arose  only  because  of  the  existence 
of  war,  and  the  right  to  exert  such  authority  was  to  cease 
upon  the  war's  termination.  To  interpret,  therefore,  the 
exercise  of  the  power  by  a  presumption  of  the  continuance 
of  a  state  power  limiting  and  controlling  the  national 
authority  was  but  to  deny  its  existence.  It  was  akin  to 
the  contention  that  the  supreme  right  to  raise  armies  and 
use  them  in  case  of  war  did  not  extend  to  directing  where 
and  when  they  should  be  used.    Cox  v.  Wood,  247  U.  S.  3. 

(b)  The  elementary  principle  that  imder  the  Constitu- 
tion the  authority  of  the  Government  of  the  United  States 
is  paramount  when  exerted  as  to  subjects  concerning 
which  it  has  the  power  to  control,  is  indisputable.  This 
being  true,  it  results  that  although  authority  to  regulate 
within  a  given  sphere  may  exist  in  both  the  United  States 
and  in  the  States,  when  the  former  calls  into  play  con- 
stitutional authority  within  such  general  sphere  the  neces- 
sary effect  of  doing  so  is,  that  to  the  extent  that  any  con- 
flict arises  the  state  power  is  limited,  since  in  case  of  con- 
flict that  which  is  paramount  necessarily  controls  that 
which  is  subordinate. 

Again,  as  the  power  which  was  exerted  was  supreme, 
to  interpret  it  upon  the  basis  that  its  exercise  must  be 
presumed  to  be  limited  was  to  deny  the  power  itself. 
Thus,  once  more  it  comes  to  pass  that  the  application  of 
the  assumed  presumption  was  in  effect  but  a  form  of  expres- 
sion by  which  the  power  which  Congress  had  exerted  was 
denied.  In  fact,  error  arising  from  indulging  in  such  erro- 
neous presumption  permeates  every  contention.  To  illus- 
trate: Because  in  Reagan  v.  Mercantile  Trust  Co.,  154  U.  S. 
413,  and  other  cases  unnecessary  to  be  referred  to,  it  was 
held  that  it  would  be  presumed  that  Congress  in  creating  a 
corporation  intended  that  it  should  be  subject  to  appli- 
cable state  laws  and  regulations  so  far  as  Congress  did 
not  otherwise  provide,  therefore,  because  Congress  had 
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taken  cyver  to  the  Government  of  the  United  States  prop- 
erty to  be  used  by  it  in  the  performance  of  a  governmental 
function,  Congress  must  be  presumed  to  have  intended 
that  such  property  (and  such  fimction)  should  continue 
to  be  subject  to  and  controlled  by  state  power. 

The  confusion  produced  is  again  aptly  illustrated  1^ 
the  rule  of  interpretation  by  which  it  is  insisted  that  the 
e9q>re8S  power  to  fix  rates  conferred  by  the  statute  was 
rightly  disr^arded.  Thus,  while  admitting  that  the 
power  which  was  conferred  to  initiate  rates  when  con- 
sidered in  and  of  itself  included  all  rates,  it  is  neverthe- 
less said  that  such  power  must  be  presumed  to  be  limited 
to  the  only  character  of  rates  which  imder  the  prior  law 
the  Interstate  Commerce  Commission  had  the  power  to 
consider,  that  is,  interstate  rates,  because  the  new  rates 
when  initiated  were  to  be  acted  upon  by  that  body.  As, 
however,  the  statute  in  terms  gives  power  to  the  Inter- 
state Commerce  Commission  to  consider  the  new  rates 
in  the  light  of  the  new  and  unified  control  which  it  creates, 
the  error  in  the  contention  becomes  manifest,  even  putting 
out  of  view  the  fact  that  by  the  effect  of  the  duty  imposed 
and  the  new  control  created  the  new  rates  applying  to 
the  new  conditions  were  within  the  purview  of  the  power 
which  the  Interstate  Commerce  Commission  previously 
possessed.  Certainly,  to  mistakenly  disregard  one  pro- 
vision of  the  statute  intended  to  give  effect  to  another 
and  upon  that  basis  to  decide  that  the  statute  is  not 
enforceable,  cannot  be  said  to  be  a  correct  interpretation. 
And  this  view  is  also  true  as  to  the  application  which 
was  made  of  the  asserted  presumption  to  the  excepting 
clauses  of  §  15,  previously  reproduced  in  the  mai^in,  since 
that  section  in  the  light  of  the  purpose  to  retain  the  prior 
law  is  interpreted  so  as  to  cause  it  to  be  but  an  additional 
means  of  destroying  the  all-embracing  power  to  inititate 
rates  fixed  by  §  10. 

It  follows  that  the  judgment  below  was  erroneous.   The 
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relief  afforded  against  the  officer  of  the  United  States  pro- 
ceeded upon  the  basis  that  he  was  exerting  a  power  not 
conferred  by  the  statute,  to  the  detriment  of  the  rights 
and  duties  of  the  state  authority,  and  was  subject  there- 
fore to  be  restrained  by  state  power  within  the  limits  of 
the  statute.  Upon  the  premise  upon  which  it  rests, 
that  is,  the  unlawful  acts  of  the  officers,  the  proposition 
is  undoubted,  but  in  view  of  our  conclusion  that  the 
acts  of  the  officers  complained  of  were  authorized  by  the 
law  of  the  United  States,  the  question  arises  how  far,  that 
being  established,  it  results  that  the  suit  was  one  against 
the  United  States  over  which  there  was  no  jurisdiction 
within  the  rulings  in  Belknap  v.  SchUd,  161  U.  S.  10; 
Interriational  Postal  Supply  Co.  v.  Bruce,  194  U.  S.  601; 
Louisiana  v.  McAdoo,  234  U.  S.  627;  Minnesota  v,  Hitchr 
code,  185  U.  S.  373;  Wells  v.  Roper,  246  U,  S.  335. 

The  principle  of  these  cases,  however,  can  only  be  ap- 
plicable by  giving  effect  to  the  conclusion  we  have  reached 
as  to  the  legality  of  the  acts  of  the  officers  which  were 
complained  of,  and  to  decide  which  question  the  United 
States  was  not  a  necessary  party.  This  is  undoubtedly 
true  unless  it  can  be  said  that  the  contentions  concerning 
the  want  of  power  in  the  officers  were  so  imsubstantial 
and  frivolous  as  to  afford  no  basis  for  jurisdiction  and  hence 
caused  the  suit  to  be  from  the  beginning  directly  against  the 
United  States.  As,'  however,  we  are  of  the  opinion  that 
there  is  no  groimd  for  that  view,  it  follows  that  the  case 
as  made  gave  jurisdiction  to  dispose  of  the  question  of 
vfTGDg  committed  by  the  officials,  and  that  a  decree  giving 
effect  to  our  conclusion  on  that  subject  will  dispose  of  the 
entire  case. 

Our  decree  therefore  must  be  and  it  is 
Reverse  and  remand  for  further  proceedings  not  incor^ 

sistent  with  this  opinion. 

Mr.  Justice  Brandeis  concurs  in  the  result. 
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PUBLIC  SERVICE  COMPANY  OF  NORTHERN 
ILLINOIS  V.  CORBOY,  DRAINAGE  COMMIS- 
SIONER  OF  THE  CALUMET  DITCH. 

APPEAL  FBOM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 

FOR  THE  DISTRICT  OF  INDIANA. 

No.  258.    Aigued  March  20,  1919.— Decided  June  2,  1919. 

The  District  Court  has  jurisdiction  over  a  suit  to  enjoin  a  state  officer, 
acting  under  color  of  his  official  authority,  from  executing  a  state 
law  in  alleged  violation  of  constitutional  rights,  even  though  such 
injunction  may,  in  effect,  render  the  law  inoperative  until  the  con- 
stitutional question  has  been  judicially  determined.   P.  159. 

Section  265  of  the  Judicial  Code,  forbidding  the  granting  of  injunctions 
by  courto  of  the  United  States  to  stay  proceedings  in  any  state 
court,  except  when  authorized  in  bankruptcy  cases,  refers  only  to 
proceedings  in  which  a  final  judgment  or  order  has  not  been  entered 
and  in  which  the  power  exerted  is  judicial  as  distinguished  by  the 
Constitution  from  powers  legislative  and  executive.    Id, 

Where  a  state  law  empowers  a  court,  on  petition  made  and  on  notice 
to  property  owners,  to  establish  drainage  districts,  assess  benefits, 
and  appoint  conmiissioners  to  carry  on  the  work  under  the  court's 
supervision,  a  suit  in  the  District  Court  by  a  resident  of  another 
State,  not  a  party  to  such  a  proceeding,  to  enjoin  the  com- 
missioner so  appointed  from  constructing  a  ditch  so  authorized 
upon  the  ground  that  it  would  impair  plaintiff's  constitutional 
rii^ts  in  a  stream  in  its  State  of  residence  without  due  process  of 
law  is  not  inhibited  by  Jud.  Code,  §  265.   Id, 

Questions  of  comity  and  of  the  sufficiency  of  the  plaintiff's  averments 
to  justify  relief  are  not  before  this  court  on  a  direct  appeal  involving 
only  the  jurisdiction  of  the  District  Court.  P.  162. 

Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Buell  McKeever,  with  whom  Mr.  Charles  W.  Smith, 
Mr.  Gilbert  E.  Porter  and  Mr.  WiUiam  O.  Beale  were  on 
the  briefs,  for  appellant: 
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The  sole  question  for  the  consideration  of  this  court  is 
one  of  jurisdiction.  Jud.  Code,  §  238;  Mexican  Central 
Ry.  Co.  V.  Eckman,  187  U.  S.  429,  432;  Venner  v.  Great 
Northern  Ry.  Co.,  209  U.  S.  24,  30;  Simon  v.  Southern  Ry. 
Co.,  236  U,  S.   115,  121. 

The  construction  of  the  ditch,  whether  considered  an 
act  of  the  circuit  court  of  Porter  County  or  an  act  of  the 
drainage  commissioner  as  an  agent  of  the  State,  is  not 
a  judicial  proceeding  within  the  meaning  of  §  265,  but 
merely  a  l^slative,  executive  or  administrative  act,  and 
as  such  may  be  enjoined  by  a  federal  court. 

The  distinction  between  proceedings  judicial  and  pro- 
ceedings legislative,  executive  or  administrative,  although 
taking  place  in  a  body  which  in  its  principal  aspect  is  a 
court,  has  been  repeatedly  recognized  by  this  court  in 
construing  §  265.  Proceedings  which  are  legislative,  ex- 
ecutive or  administrative  in  character,  although  taken  in 
a  state  court,  may  be  enjoined  by  a  federal  court.  PrerUis 
v.  Atlantic  Coast  Line  Co.,  211 U.  S.  210, 225-7;  Mississippi 
Railroad  Commission  v.  Illinois  Central  R.  R.  Co.,  203 
U.  S.  335,  341 ;  Louisville  &  NaskmUe  R.  R.  Co.  v.  Garrett, 
231  U.  S.  298;  Southern  Ry.  Co.  v.  Greensboro  Ice  &  Coal 
Co.,  134  Fed.  Rep.  82,  94;  affd.  in  McNeill  y.  Southern  Ry. 
Co.,  202  U.  S.  543;  Crapo  v.  Hazelgreen,  93  Fed.  Rep.  316; 
Delaware,  Lackawanna  &  Western  R.  R.  Co.  v.  Stevens, 
172  Fed.  Rep.  595,  608-610;  Western  Union  Telegraph  Co. 
V.  MyaU,  98  Fed.  Rep.  335,  342,  346-347,  355,  360-361; 
Wea  V.  Calhoun,  25  Fed.  Rep.  865,  870-871. 

After  the  entry  of  the  final  decree  of  the  state  court 
establishing  the  ditch,  confirming  the  assessments  and 
assigning  the  construction  of  the  ditch  to  a  drainage 
commissioner,  the  proceedings  passed  beyond  the  control 
of  the  original  petitioning  land  owners,  who  thereafter  had 
no  right  or  authority  either  to  dismiss  the  petition  or 
abandon  the  proposed  improvements.  Appellee  then 
stood  for  and  represented  such  land  owners.    Any  collat- 


PUBLIC  SERVICE  CO.  v.  CORBOY.  155 

153.  Aigument  for  Appellee. 

eral  attack  thereafter  upon  the  ditch  proceeding  may  not 
be  brought  against  the  original  petitioners  but  must  be 
brought  against  such  commissioner.  Board  of  Commia^ 
sioners  v.  Jamecke,  164  Indiana,  668;  Fumess  v.  Brummitt, 
48  Ind.  App.  442;  Carter  v.  BuUer,  159  Indiana,  62. 

The  drainage  proceeding  was  in  fact  a  suit  of  a  private 
character  for  the  special  benefit  of  the  owners  of  the  lands 
proposed  to  be  drained,  who  are  now  represented  by  appel- 
lee. Although  appellant  because  of  the  state  practice 
may  not  directly  enjoin  such  owners  from  obtaining  the 
benefit  of  the  decree  establishing  the  ditch,  nevertheless, 
it  should  not  for  that  reason  be  deprived  of  all  relief  in  a 
federal  court.  Since  appellee  stood  for  and  represented  the 
owners  of  the  lands  proposed  to  be  drained,  appellant's 
bill  against  him  was  in  substance  and  effect  merely  a  bill 
to  enjoin  him  from  obtaining  for  such  owners  the  benefit 
of  a  decree  affecting  the  property  of  appellant,  which  was 
void  as  against  appellant  for  want  of  jurisdiction,  and  the 
District  Court  should  have  retained  jurisdiction  of  the 
bill.  Simon  v.  Southern  Ry.  Co.,  supra;  Hunt  v.  New  York 
CotUm  Exchange,  205  U.  S.  322;  Colorado  Eastern  Ry.  Co. 
V.  Chicago,  Burlington  &  Quincy  Ry.  Co.,  141  Fed.  Rep.  898; 
Marshall  v.  Holmes,  141  U.  S.  589,  596-600;  Smyih  v. 
Ames,  169  U.  S.  466,  516;  ArrowmUih  v.  Gkason,  129 
U.  S.  86,  98-101. 

Mr.  John  H.  GiUett  and  Mr.  Frank  B.  Pattee,  with  whom 
Mr.  RandaU  W.  Bums  was  on  the  brief,  for  appellee: 

The  attempt  to  restrain  the  draini^  commissioner  is 
in  effect  the  same  as  an  attempt  to  restrain  the  proceedings. 
Dietzsch  v.  Huidekoper,  103  U.  S.  494;  French  v.  Hay,  22 
Wall.  250;  Western  Union  Telegraph  Co.  v.  Louisville  ike. 
R.  Co.,  218  Fed.  Rep.  628;  Union  Pacific  Co.  v.  Flynn,  180 
Fed.  Rep.  565;  Rensselaer  ike.  R.  Co.  v.  Bennington  ike. 
R.  Co.,  18  Fed.  Rep.  617;  HyattsmUe  ike.  Assn.  v.  Bimic,  44 
App.  D.  C.  408. 
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The  provisions  of  §  265  of  the  Judicial  Code  extend  to 
the  entire  proceedit^,  from  the  commencement  of  the 
suit  until  the  decree  is  performed.  Sargent  v.  Helton,  115 
U.  S.  348;  Chapman  v.  Brewer ,  114  U.  S.  158;  Wayman 
V.  Southard,  10  Wheat.  1 ;  Leaihe  v.  Thomas,  97  Fed.  Rep. 
136;  Fenwick  HaU  Co.  v.  Old  Sayhrook,  66  Fed.  Rep.  389; 
Amttsement  &c.  Co.  v.  El  Paso  &c.  Co.,  251  Fed.  Rep.  345. 

Section  265  inhibits  the  granting  of  an  injunction  against 
proceedings  in  a  state  court  even  where  the  jurisdiction 
is  attacked.  American  Assn.  v.  Hurst,  59  Fed.  Rep.  1; 
MUls  V.  Provident  &c.  Co.,  100  Fed.  Rep.  344;  Phelps  v. 
Mutual  Reserve  Fund  Life  Assn.,  112  Fed.  Rep.  453;  affd. 
190  U.  S.  159. 

It  is  not  material  that  the  bill  seeks  to  present  a  con- 
stitutional question.  AuUman  &  Taylor  Co.  v.  Brumfield, 
102  Fed.  Rep.  7,  11. 

The  subject-matter  was  in  the  possession,  actual  or 
constructive,  of  appellee,  as  conmiissioner,  who  was  to 
all  intents  and  purposes  a  receiver,  and,  therefore,  the 
property  was  in  custodia  legis,  and  not  subject  to  the  writs 
of  other  courts.  WiswaU  v.  Sampson,  14  How.  52,  65; 
Palmer  v.  Texas,  212  U.  S.  118. 

The  mere  fact  that  a  stranger  may  be  prejudiced  by  the 
proceeding,  the  defect  not  appearing  on  the  face  of  the 
record,  does  not  render  the  judgment  void. 

Ehren  after  the  rendition  of  the  decree  establishing  the 
drain  and  ordering  the  work  constructed,  the  cause  con- 
tinued to  pend  in  the  state  coiui),  to  all  intents  and  pur- 
poses as  in  the  case  of  a  receivership,  with  power  on  the 
part  of  the  court  not  only  to  enforce  the  direct  provisions  of 
the  statute  concerning  the  duties  of  the  commissioner,  but 
with  power  to  meet  any  situation  which  might  develop  in 
the  course  of  the  construction  of  the  drain.  Mah-SavhBa 
Club  v.  Coffin^  169  Indiana,  204;  Rogers  v.  Voorhees,  124 
Indiana,  469;  Murray  v.  OauU,  179  Indiana,  658;  Steele  v. 
Hanna,  117  Indiana,  333;  Karr  v.  Board,  170  Indiana,  571. 
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The  proceeding  was  not  l^^Blatiye,  sinoe  it  involved 
the  awarding  of  rights  granted  by  existing  laws.  If  the 
Icf^islature  sees  fit  to  make  provision  for  the  determination 
by  a  judicial  tribunal  of  the  right  to  the  relief  provided 
for  by  the  statute,  after  an  inquiry  involving  the  determin- 
ation of  questions  of  law  and  fact,  had  after  the  manner 
of  the  common  law,  such  proceedings  are  judicial,  and  the 
proceedings  constitute  a  suit  in  the  state  court,  concerning 
which  the  District  Court  of  the  United  States  cannot 
interfere  from  the  time  that  the  petition  is  filed  until  the 
drain  is  constructed  and  the  commissioner  discharged. 
Boom  Co.  V.  Patterson,  98  U.  S.  403;  Unian  Pacific  R.  Co. 
V.  Myers y  115  U.  S.  1;  County  of  Upshur  v.  -BicA,  135  U. 
S.  467;  In  re  The  Jamecke  Ditch,  69  Fed.  Rep.  161. 

Mr.  Chi£f  Justice  White  delivered  the  opinion  of  the 
court. 

An  ''Act  concerning  drainage,''  passed  in  Indiana  in 
1907,  briefly  outlined  is  as  follows:  (1)  It  authorized  the 
appointment  by  the  county  commissioners  of  each  county 
of  an  officer  called  a  drainage  commissioner  and  made  the 
county  surveyor  also  ex  officio  such  an  officer.  (2)  It 
empowered  a  defined  circuit  court,  on  the  petition  of  pri- 
vate land  owners  or  of  mimicipal  or  other  public  bodies 
representing  public  ownership,  to  establish  a  drainage 
district  and  to  authorize  the  carrying  out  in  such  district 
of  the  work  petitioned  for,  and  gave  the  court  authority 
to  appoint  an  additional  drainage  commissioner,  the  three 
being  directed  to  aid  the  court  to  the  extent  by  it  desired 
in  securing  data  concerning  the  questions  required  to  be 
passed  upon  in  disposing  of  the  petition.  (3)  To  accom- 
plish the  purposes  of  the  statute,  personal  notice  to  known 
property  holders  and  notice  by  publication  to  those  un- 
known was  exacted,  and  the  court  was  empowered  to  re- 
ject the  whole  suggested  scheme  or  to  authorize  such  part 
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of  it  as  might  be  deemed  best,  or  to  devise  and  sanction 
a  new  plan.  (4)  As  to  any  plan  which  it  authorized,  the 
court  was  empowered  to  provide  for  the  cost  of  the  work 
by  distributing  the  amount  upon  the  basis  of  the  benefits 
to  be  received  and  the  burdens  to  result  to  each  land 
owner.  (5)  It  authorized  the  designation  by  the  court 
of  one  of  the  drainage  commissioners,  or  if  it  deemed  best, 
of  any  other  resident  of  the  district,  to  carry  into  execu- 
tion imder  the  general  supervision  of  the  court  any  work 
authorized,  with  power  to  contract  and  subject  to  ac- 
countability to  the  court  as  the  work  progressed  and  at 
its  conclusion. 

The  Little  Calinnet  River,  rising  in  the  State  of  Indiana^ 
flows  in  a  westerly  direction  across  Porter  and  Lake  Coim- 
ties  in  that  State  into  Cook  Coimty,  Illinois,  within  whose 
boimdaries  it  commingles  with  the  Grand  Calumet  which 
empties  into  Lake  Michigan. 

After  proceedings  under  the  statute,  the  circuit  court 
of  Porter  County,  in  May,  1911,  established  a  drainage 
district  in  Porter  and  Lake  Counties  and  authorized  the 
construction  of  a  ditch  to  proceed  from  the  Little  Calu- 
met River  in  a  northerly  direction  to  Lake  Michigan. 
This  action  of  the  court  was  taken  to  the  Supreme 
Court  of  Indiana  and  there  affirmed  (182  Indiana,  178), 
and  on  error  from  this  court  was  also  affirmed  (242 
U.  S.  375). 

Before  work  on  the  ditch  was  commenced,  however, 
the  appellant,  an  Illinois  corporation  which  was  not  a 
party  to  the  proceedings  to  establish  the  district,  brought 
this  suit  against  Corboy,  the  drainage  commissioner  ap- 
pointed by  the  court  to  do  the  work,  to  enjoin  the  execu- 
tion of  the  same.  The  relief  prayed  was  based  on  the 
groimd  that  the  effect  of  the  ditch  would  be  to  draw  off 
from  the  Little  Calmnet  River,  an  interstate  stream,  such 
a  quantity  of  water  as  to  seriously  diminish  the  flow  in 
that  river  and  thereby  practically  cripple,  if  not  destroy, 
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the  capacity  of  petitioner  to  continue  to  operate  a  plant 
for  the  production  of  electrical  energy  established  and 
owned  by  it  on  the  banks  of  the  Little  Calumet  in  Cook 
County,  Illinois.  It  was  allied  that  the  right  to  have 
the  river  flow  in  its  normal  volume  was  a  property  right 
enjoyed  by  petitioner  imder  the  law  of  Illinois,  protected 
by  the  constitutions  both  of  the  State  and  of  the  United 
States,  and  which  therefore  could  not  be  impaired  or  taken 
away  without  depriving  the  petttioner  of  property  m  vio- 
lation of  due  process  of  law  as  afforded  by  both  constitu- 
tions. The  court,  being  of  opinion  that  the  relief  prayed 
was  prohibited  by  §  265  of  the  Judicial  Code,  dismissed 
the  bill  for  want  of  jurisdiction.  The  case  is  here  by  direct 
appeal  on  that  question  alone. 

Although  a  State  may  not  be  sued  without  its  consent, 
nevertheless  a  state  officer  acting  under  color  of  his  official 
authority  may  be  enjoined  from  carrying  into  effect  a 
state  law  asserted  to  be  repugnant  to  the  Constitution 
of  the  United  States  even  though  such  injunction  may 
cause  the  state  law  to  remain  inoperative  until  the  con- 
stitutional question  is  judicially  determined.  The  doctrine 
is  elementary,  but  we  refer  to  a  few  of  the  leading  cases 
by  which  it  is  sustained :  Pennoyer  v.  McConnaughyy  140 
U.  S.  I,  9;  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154 IJ.  S. 
362,  392;  Ex  parte  Young,  209  U.  S.  123,  152;  Prentis  v. 
Atlantic  Coast  Line  Co.,  211  U.  S.  210,  230;  Home  Tele- 
phone  &  Telegraph  Co.  v.  Los  Angeles,  227  U.  S.  278; 
Greene  v.  Louismtte  &  Interurhan  R.  R.  Co.,  244  U.  S. 
499,506. 

There  was  jurisdiction  therefore  in  the  court  below  as 
a  federal  court  to  afford  appropriate  relief  unless  the  want 
of  power  resulted  from  the  prohibition  of  §  265  of  the 
Judicial  Code,  which  is  as  follows: 

''The  writ  of  injunction  shall  not  be  granted  by  any 
court  of  the  United  States  to  stay  proceedings  in  any 
court  of  a  State  except  in  cases  where  such  injimction 
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may  be  authorized  by  any  law  relating  to  proceedings  in 
bankruptcy." 

In  Prentis  v.  Atlantic  Coast  lAne  Co.,  211  U.  S.  210, 
the  facts,  briefly  stated,  were  these:  By  the  constitution 
and  laws  of  Virginia  the  Corporation  Commission  of  that 
State  was  constituted  a  court  and  was  authorized  in  that 
capacity  to  establish  railroad  rates  and  to  enforce  th^n. 
The  authority  thus  conferred  was  exerted  and  the  juris- 
diction of  a  court  of  the  United  States  was  invoked  to 
enjoin  the  Commission  from  enforcing  the  rates  so  fixed 
on  the  groimd  that  to  put  th^n  in  operation  would  amount 
to  a  confiscation  of  the  property  of  the  railroad  and  hence 
would  be  repugnant  to  the  Constitution  of  the  United 
States.  The  power  to  afford  relief  was  challenged  on  the 
ground  that  as  the  Corporation  Commission  was  a  court 
under  the  constitution  and  law  of  the  State,  its  proceedings 
could  not  be  stayed  by  a  court  of  the  United  States  be- 
cause of  the  prohibition  of  §  265  of  the  Judicial  Code. 
It  was  held,  however,  that  as  the  power  to  fix  rates  was 
legislative  and  not  judicial,  the  prohibition  had  no  applica- 
tion and  the  injimction  prayed  was  granted. 

In  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  115,  suit  was 
brought  in  a  court  of  the  United  States  by  the  Railway 
Company  against  Simon  to  enjoin  the  enforcement  of  a 
judgment  which  had  been  rendered  in  a  state  court  in 
favor  of  Simon  and  against  the  Railway  Company  on  the 
ground  of  want  of  notice  and  fraud.  Asserting  that  to 
grant  the  relief  would  be  to  stay  proceedings  in  the  state 
court,  the  jurisdiction  was  disputed,  based  upon  the  pro- 
hibition of  the  section  previously  quoted.  The  jiuisdiction 
was  upheld  and  it  was  decided  that  although  the  prohibi- 
tion might  have  prevented  the  granting  of  an  injunction 
staying  proceedings  before  the  judgment  was  rendered, 
it  did  not  so  operate  after  the  entry  of  the  final  judgment 
because  '  Vhen  the  litigation  has  ended  and  a  final  judg- 
ment has  been  obtained — and  when  the  plaintiff  endeavors 
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to  use  such  judgment — a  new  state  of  facts,  not  within 
the  language  of  the  statute  may  arise.''  The  execution 
of  the  judgment  was  therefore  enjoined. 

This  conclusion  was  sustained  by  the  text  as  elucidated 
by  the  purely  remedial  purposes  intended  to  be  accom- 
plished by  its  enactment.  The  court  thus  stated  the 
origin  of  the  statute  as  illustrative  of  its  remedial  scope 
(pp.  12a-4) : 

''In  1793,  when  that  statute  was  adopted  (1  Stat.  334), 
courts  of  equity  had  a  well-recognized  power  to  issue  writs 
of  injunction  to  stay  proceedings  pending  in  court, — ^in 
order  to  avoid  a  multiplicity  of  suits,  to  enable  the  de- 
fendant to  avail  himself  of  equitable  defenses  and  the 
like.  It  was  also  true  that  the  courts  of  equity  of  one 
State  or  country  could  enjoin  its  own  citizens  from  prose- 
cuting suits  in  another  State  or  country.  Cole  v.  Cunning^ 
ham,  133  U.  S.  107.  This,  of  course,  often  gave  rise  to 
irritating  controversies  between  the  courts  Uiemselves 
which  could,  and  sometimes  did,  issue  contradictory  in- 
junctions. 

"On  principles  of  comity  and  to  avoid  such  inevitable 
conflicts  the  act  of  1793  was  passed." 

Be  this  as  it  may,  it  is  certain  that  the  prohibitions 
which  the  statute  imposes  secure  only  the  right  of  state 
courts  to  exert  their  judicial  power;  that  is,  a  power  called 
into  play  alone  between  parties  to  a  controversy,  and  the 
operation  of  which  power  when  exerted  was,  from  the  very 
fact  that  it  was  judicial,  confined  to  the  parties,  their 
duties,  interests  and  property,  in  other  words,  to  a  power 
falling  within  the  general  limitation  of  things  judicial  as 
demarked  by  the  great  distinction  between  legislative, 
raecutive  and  judicial  power  upon  which  the  Constitution 
was  framed.  This  is  the  necessary  result  of  the  ruling  in 
the  Prentis  Case,  by  which  it  is  made  certain  that  although 
a  State  may  have  power  to  conf^  upon  its  courts  such 
authority  as  may  be  deemed  appropriate,  it  cannot  by 
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the  exertion  of  such  right  draw  into  the  judicial  sphere 
powers  which  are  intrinsically  legislative  and  executive 
or  both,  and  thus  bring  the  exercise  of  such  powers  within 
the  scope  of  the  prohibition  of  the  statute,  with  the  result 
of  depriving  the  courts  of  the  United  States  to  that  extent 
of  their  omnipresent  authority  to  enforce  the  Constitution. 

It  follows  necessarily,  therefore,  that  although  the 
Constitution  did  not  limit  the  power  of  the  States  to 
create  courts  and  to  confer  upon  them  such  authority  as 
might  be  deemed  best  for  state  purposes,  that  right  could 
not,  by  its  exertion,  restrain  or  limit  the  pow^  of  the 
courts  of  the  United  States  by  bringing  within  the  state 
judicial  authority  subjects  which  in  their  constitutional 
sense  were  non-judicial  in  character  and  therefore  not 
within  the  implied  or  express  limitation  by  which  courts 
of  the  United  States  were  restrained  from  staying  judicial 
proceedings  in  state  courts.  To  hold  to  the  contrary 
would  be  in  large  measure  to  recognize  that  the  exertion 
of  the  authority  of  the  courts  of  the  United  States  was 
dependent,  not  upon  the  nature  and  character  of  the  sub- 
ject-matter with  which  they  are  called  upon  to  deal,  but 
merely  upon  a  state  classification. 

This  conclusion  renders  it  unnecessary  to  consider 
whether  the  construction  of  the  ditch  under  the  authority 
of  the  state  statute,  isolatedly  considered,  could  be  re- 
garded as  a  judicial  proceeding  within  the  meaning  of  the 
statute,  or  whether,  putting  that  view  aside  imder  the 
assumption  that  the  proceedings  were  judicial,  the  order 
for  construction  could  be  treated  as  final  and  for  that 
reason  alone  capable  of  being  stayed,  within  the  ruling  of 
Simon  v.  Southern  Ry.  Co. 

The  arguments  at  bar  pressed  upon  gut  attention  con- 
siderations based  upon  the  assumed  application  of  general 
principles  of  comity,  but  as  on  this  dh^ect  appeal  we  have 
power  alone  to  consider  questions  of  the  jiuisdiction  of  the 
court  below  as  a  federal  court,  they  are  not  open  to  our 
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consideration.  LouimOe  Trust  Co.  v.  Knott,  191 TJ.  S.  225. 
This  moreover  puts  out  of  view  the  argument  advanced 
concerning  the  adequacy  of  the  averments  of  the  bill  to 
justify  relief,  since  that  subject  necessarily,  for  the  reasons 
stated,  must  be  left  to  the  consideration  of  the  court  be- 
low when  it  exercises  jurisdiction  of  the  cause. 

Our  order,  therefore,  is  that  the  decree  be  reversed  and 
the  case  be  remanded  for  further  proceedings  in  con- 
formity with  this  opinion* 

Reversed. 


^•^ 


DAKOTA  CENTRAL  TELEPHONE  COMPANY  ET 
AL.  V.  STATE  OF  SOUTH  DAKOTA  EX  REL. 
PAYNE,  ATTORNEY  GENERAL,  ET  AL. 

EBBOB  TO  THE  BT7FBXMB  COUBT  OF  THE  8TA1E  OF  SOUTH 

DAKOTA. 

No.  967.    Axgaed  May  5,  6,  1010.— Decoded  June  2, 1910. 

The  Joint  Resolution  of  July  16, 1918,  c.  154, 40  Stat.  904,  authorizing 
the  PrcBident  during  the  continuance  of  the  present  war,  whenever 
he  shall  deem  it  necessary  for  the  national  security  or  defense,  to 
take  possession  and  assume  control,  inter  alia,  of  any  telephone  line 
or  any  part  thereof,  and  operate  it  as  may  be  needful  or  desirable 
for  the  duration  of  the  war,  is  within  the  war  power  of  Ck)ngres8. 
P.  183.   Northern  Pacific  Ry.  Co.  v.  North  DaJu^,  ante,  135. 

Whether  the  exerdse  of  the  power  so  conferred  was  justified  by  the 
conditions  at  the  time,  or  was  actuated  by  proper  motives,  are 
questions  of  executive  discretion  not  within  the  cognizance  of  the 
judiciary,  under  the  Constitution.  Pp.  184,  187. 

The  Joint  Resolution,  «ipra,  authorized  the  complete  possession,  con- 
trol and  operation  of  telephone  lines  by  the  United  States,  including 
the  fixing  of  rates  for  local  service,  as  brought  about  through  the 
President's  Proclamation  of  July  22,  1918,  and  the  action  of  the 
IV)6tma8ter  General  thereunder,  whereby  the  United  States,  under 
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contracts  with  the  owning  companies,  took  over  their  entire  business 
and  became  entitled  to  the  revenues  therefrom,  and  fixed  the  rates; 
and  this  was  subsequently  recognized  by  the  Act  of  October  90, 
1918,  c.  197, 40  Stat.  1017.   P.  184. 

The  Joint  Resolution,  supra,  provides  that  nothing  therein  ''shall  be 
construed  to  amend,  repeal,  impair,  or  affect  existing  laws  or  powers 
of  the  States  in  relation  to  taxation  "  or  their  "lawful  police  regula- 
tions .  .  .  ,  except  wherein  such  laws,  powers,  or  regulations 
may  affect  the  transmission  of  Government  communications,  or 
the  issue  of  stocks  and  bonds  by  such  system  or  systems."  HM, 
that  police  power  here  reserved  does  not  include  the  authority  to 
make  local  rates,  which  the  resolution  as  a  whole  by  clear  implicar 
tion  transfers  to  the  United  States;  and  that  the  provision  as  to  stocks 
and  bonds  does  not  justify  a  contrary  construction.   P.  185. 

There  can  be  no  presumption  that  the  state  rate-making  power  was  to 
continue  after  the  telephone  lines  and  business,  including  the  reve- 
nues, were  completely  taken  over  by  the  United  States  and  were 
being  operated  as  federal  instrumentalities,  under  the  war  power. 
P.  187.  Northern  Pacific  Ry,  Co,  v.  North  Dakota,  ante,  135. 

An  erroneous  judgment  directly  affecting  the  United  States,  reversed 
on  the  merits,  see  Northern  Pacific  Ry,  Co.  v.  North  Dakota,  ante,  135. 

171  N.  W.  Rep.  277,  reversed. 

The  case  is  stated  in  the  opinion. 

The  Solicitor  General  for  plaintiffs  in  error  (and  for 
respondent  in  Madeod  v.  New  England  Telephone  &  Tel- 
egraph Co.,  post,  195.) 

These  suits  are  in  effect  against  the  United  States  and 
therefore  not  within  the  jurisdiction  of  the  courts.  They 
seek  an  injunction  which^  if  granted,  will  restrain  the 
United  States  in  the  use  of  property,  its  right  to  possession 
and  operation  of  which  is  not  attacked,  and  would  com- 
pel the  United  States  to  furnish  service,  at  risk  of  loss,  on 
rates  it  has  superseded.  The  defendants  are  operating 
as  appointees  and  agents  of  the  Government.  They  have 
no  personal  interest  in  the  result.  Their  compensation 
as  owners  of  the  property  is  fixed.  If  the  granting  of  the 
injunction  sought  should  require  the  Cxovemment  to  op- 
erate these  properties  at  a  loss,  the  loss  must  be  borne  by 
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the  Cjovemment.  Stanley  v.  Schvxilby,  162  U.  S.  255,  270; 
International  Postal  Supply  Co.  v.  Bruce,  194  U.  S.  601; 
Louisiana  v.  McAdoo,  234  U.  S.  627;  Goldberg  v.  Daniels, 
231  U.  S.  218,  221,  222;  HopUns  v.  Cl&ms(m  College,  221 
U.  S.  636,  642,  648;  Cunningham  v.  Macon  &  Brunswick 
R.  R.  Co.,  109  U.  S.  446, 466;  Wells  v.  Roper,  246  U.  S.  336; 
Pennoyer  v.  McConnaughy,  140  U.  S.  1,  16,  17. 

These  cases  are  unlike  those  where  an  officer  in  excess  of 
authority  is  invading  the  property  of  another  or  is  with- 
holding property  from  another  to  which  the  other  person 
has  a  right,  and  are  therefore  different  from  such  cases 
as  School  of  Magnetic  Healing  v.  McAnnvHy,  187  U.  S.  94; 
Philadelphia  Co.  v.  SHmson,  223  U.  S.  606;  United  States 
V.  Lee,  106  U.  S.  196. 

The  purpose  and  effect  of  the  joint  resolution  and  proc- 
lamation was  completely  and  exclusively  to  vest  the  pos- 
session and  control  of  defendants'  telephone  cfsrstems  in 
the  President  through  the  Postmaster  General  as  his  ap- 
pointee on  behalf  of  the  United  States. 

The  taking  possession  and  assmning  control  and  opera- 
tion by  the  Pre^dent  imder  the  joint  resolution,  constituted 
said  systems  public  utilities  operated  by  the  Government, 
and  made  it  the  right  and  duty  of  the  President  and  his 
representative  to  fix  the  charge  to  be  paid  for  service. 

The  operation  of  the  lines  thus  became  a  part  of  the 
war  activities  of  the  Government, — the  utilization  of  the 
public  utilities  in  its  prosecution.  Ex  parte  MUligan, 
4  Wall.  2;  Legal  Tender  Cases,  12  Wall.  467;  Stewart  v. 
Kahn,  11  Wall.  493. 

Where  the  works  of  a  common  carrier  are  used  by  the 
Government  to  carry  on  a  service  which  is  used  by  the 
community,  such  as  cars  for  carrying  the  mail,  and  the 
carrier  is  utilized  to  conduct  such  business,  the  carrier  is 
as  to  it  a  servant  of  the  Government  and  not  a  common 
carrier  conducting  the  business  as  part  of  its  business, 
and  the  rules  of  law  prevailing  between  private  parties 
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do  not  fix  the  relations  of  the  parties.  Atchison^  Topeka  & 
Santa  Fe  Ry.  Co.  v.  United  States,  225  U.  S.  640,  649; 
State  of  Alabama  v.  Burleson,  82  So.  Rep.  458;  Pensacola 
Td.  Co.  V.  Western  Union  Tel  Co.,  96  U.  S.  1,  9,  10;  At- 
torney General  v.  Edison  Telephone  Co.  of  London^  L.  R.  6 
Q,  B.  244;  Railroad  Commission  of  Louisiana  v.  Cumb- 
erland Telephone  <St  Telegraph  Co.  (Supreme  Court  of 
Louisiana.) 

No  police  power  of  the  State  is  impaired  or  affected  by 
not  submitting  the  rates  fixed  by  the  officers  of  the  United 
States  to  state  control,  because  not  only  the  police  r^ular 
tions  of  the  State  do  not  affect  rates  made  by  the  Govern- 
ment itself,  but  the  police  power  does  not  extend  to  such 
a  subject.  The  public  has  acted  and  fixed  the  rate  when 
the  public  officer  of  the  United  States  fixed  it.  The  in- 
terest of  the  United  States  in  this  property  is  not  private 
but  public,  and  its  protection  would  be  the  rule  of  law 
that  the  powers  of  a  State  do  not  extend  to  interference 
with  the  United  States  in  the  use  of  its  property 

The  proviso  to  the  resolution  respecting  the  laws  and 
powers  of  the  States  in  relation  to  taxation  or  the  lawful 
police  r^ulations  of  the  several  States  does  not  apply  to 
and  cover  either  the  taxation  of  the  United  States  or  the 
r^ulation  of  prices  to  be  charged  by  it  for  its  oi)eration 
of  said  property.  If  the  United  States  was,  prior  to  the 
adoption  of  this  resolution,  not  subject  itself  to  be  taxed 
by  a  State  in  respect  to  property  owned  by  it,  or  income 
therefrom,  this  proviso  did  not  propose  to  enlarge  the 
power  of  the  State  by  subjecting  the  United  States  to  such 
taxation.  All  it  proposed  to  do  was  to  protect  the  ''ex- 
istii]^  laws  or  powers  of  the  States  in  relation  to  taxation '' 
from  being  impaired.  The  utmost  which  the  resolution 
purported  to  do  was  to  provide  for  the  United  States  ac- 
quiring a  right  of  temporary  possession,  control,  and  op- 
eration of  the  telegraph,  telephone,  etc.,  systems,  for  which 
it  should  pay.    This  still  left  the  then  owners  of  the  prop* 
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erty  as  owners;  and  as  between  themselves  and  the  United 
States,  as  a  quasi-tenant,  the  owners  are  responsible  to  the 
State  for,  and  bound  to  pay,  the  taxes  thereon. 

If  the  income  of  the  corporation  owning  the  telephone 
eystem  was  subject  to  taxation,  then  under  this  proviso 
whatever  the  United  States  Government  pays  to  it  for 
the  use  of  the  property  would  remain  subject  to  the  state 
income  tax.  It  can  claim  no  exemption  because  of  its 
source. 

So  with  the  police  regulations  of  the  State,  where  the 
owner  of  a  pubUo-service  corporation  rents  its  property  to 
another,  such  landlord  still  remains  liable  to  the  State 
for  the  observance  of  all  police  regulations  in  the  primary 
and  ordinary  sense  of  that  term,  as  contradistinguished 
from  the  wide  definition  sometimes  given  to  the  words 
"police  power,''  and  can  not  plead  the  renting  as  reUeving 
it  from  liability.  Railroad  Company  v.  Broum^  17  Wall. 
445,  450.  But  in  this  case  it  was  the  United  States — a 
nouHsaiable  person,  one  not  amenable  to  state  jurisdiction — 
who  was  about  to  be  put  into  possession  and  to  operate 
the  properties.  The  taking  was,  in  a  sense,  compulsory 
and  this  mi^t  raise  a  question  of  the  application  of  the 
rule.  Hence,  it  was  provided  that  such  lessee  in  the  con* 
duct  of  its  property  should  observe  the  regulations  for  the 
benefit  of  the  safety,  health,  and  morals  of  the  commtmity, 
which  were  considered  as  always  resting  upon  the  prop- 
erty, r^ardless  of  who  was  operating  it.  An  exception, 
however,  was  made  in  favor  of  government  messages, 
because  these  might  be  of  such  urgency  in  the  direct  con- 
duct of  the  war,  or  the  administration  of  the  Government 
during  the  war,  as  to  override  all  regulations,  because  of 
urgency.  The  other  exception  also  points  to  the  fact  that 
only  such  police  regulations  as  would  continue  to  affect 
the  duty  and  obligation  of  the  owner  of  the  property  and 
not  the  interests  of  the  United  States,  were  continued  to 
the  States.     It  was  important,  in  order  to  continue  the 
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systems  unimpaired  in  efficiency,  and  especially  in  condi- 
tion to  be  restored  in  proper  financial  condition  to  the 
owners,  that  such  systems  dxould  be  able  to  finance  them- 
selves during  this  period  where  necessary  under  the  then 
existing  federal  regulations  as  to  bond  and  stock  issues. 
Many  of  the  States  had  heavy  taxes  on  issues  of  securities, 
even  renewed  bonds,  (C/nion  Pacific  R.  R.  Co.  v.  Pvblic 
Service  Commission,  248  U,  S.  67),  and  also  police  regu- 
lations such  as  the  Blue  Sky  Laws,  intended  to  protect 
the  public  against  overcapitalization,  fraudulent  stock 
issues,  and  the  like.  These  provisions  are  often  calculated 
to  delay  the  issue  of  stocks  and  bonds  even  where  haste  is 
desirable.  The  action  of  these  corporations  was,  therefore, 
withdrawn  to  this  extent  from  the  operation  of  the  taxing 
laws  and  lawful  police  regulations  existing  at  that  time  in 
the  States.  Doubtless  the  federal  r^ulations  existing 
were  considered  sufficient. 

The  lavrful  police  regulations  of  the  several  States  which 
are  not  affected  by  the  resolution  of  July  16,  1918,  are 
the  police  regulations  in  their  strict  and  accurate  sense, 
and  do  not  embrace  the  exercise  of  powers  falling  imder 
the  definition  of  police  powers  in  their  broadest  sense. 
It  is  to  be  noticed  that  Congress,  while  preserving  from 
any  effect  of  the  resolution  all  existing  laws  and  powers  of 
the  State  in  relation  to  taxation,  did  not  use  the  words 
police  power."  In  its  broadest  signification,  the  term 
police  power  "  is  practically  synonymous  with  the  States ' 
reserved  powers  of  sovereignty .  License  Tax  Cases,  5Kgw. 
604, 682,  583;  Sligh  v.  Kirhvood,  237  U.  S.  52, 69.  But  m 
its  primary  or  ordinary  meaning  it  embraces  only  the  power 
to  make  regulations  concerning  the  health,  safety,  morals, 
etc.,  of  the  public.  This  narrower  meaning  is  the  one  more 
often  ascribed  to  the  term.  ManigavU  v.  Springs,  199  U. 
S.  473,  481. 

It  is  well  settled  that  the  police  power  in  the  primary 
sense  cannot  be  bartered  away.    Stone  v.  Mississippi,  101 
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U.  S.  814;  Northern  Pacific  Ry.  Co.  v.  Diduth,  208  U.  S. 
583,  597.  It  is  equally  well  settled  that  a  State  or  its 
local  govenunent  when  so  empowered  may  make  a  binding 
contract  divesting  itself  for  a  substantial  period  of  time 
of  the  power  to  regulate  rates.  Home  Telephone  Co.  v. 
Lf08  Angeles,  211  U.  S.  273;  Minneapolis  v.  Street  Ry.  Co., 
215  U.  S.  417. 

The  power  to  regulate  rates  is  subject  to  the  limitation 
that  it  must  afford  to  a  private  owner  of  the  utility  a 
reasonable  return  on  his  property  devoted  to  the  public 
use.  Smyth  v.  Ame»,  169  U.  S.  466;  Stanislaus  County  v. 
San  Joaquin  &c.  Co.,  192  U.  S.  201.  A  State  in  the 
exercise  of  its  police  power  in  the  primary  sense  may 
regulate  a  business  to  the  point  of  suppression  without 
making  compensation.  Muglerw.  Kansas,  123  U.  S.  623; 
Chicago  &c.  R.  R.  Co.  v.  Milwatikee,  97  Wisconsin,  418. 

The  phrase  ''police  powers"  is  as  familiar  as  the  phrase 
"power  of  taxation/'  and  the  use  of  the  word  powers  in  the 
one  instance  and  the  omission  of  it  in  the  other  is  extremely 
significant. 

It  seems  clear  that  if  Congress  had  Intended  to  confer 
upon  the  States  the  power  to  regulate  the  rates  at  which 
the  United  States  will  furnish  telephone  service,  it  would 
not  have  expressed  that  intention  by  a  reservation  to  the 
States  of  their  "police  regulations."  One  does  not  ordi- 
narily think  of  a  schedule  of  rates  as  a  "police  regulation." 
The  field  of  police  r^ulation  in  the  primary  sense  as  evi- 
denced by  statutes  and  city  ordinances,  regulating  height 
of  wires,  placing  of  poles,  etc.,  shows  the  wide  field  of 
action  of  the  proviso  as  construed  by  the  Postmaster 
General. 

When  the  history  of  the  times  and  necessities  of  the 
situation  are  considered,  it  should  require  very  plain 
language  to  give  to  this  proviso  a  meaning  which  would 
compel  these  operations  to  be  conducted,  as  to  the  most 
essential  feature  thereof,  to  wit,  the  revenues  to  be  de- 
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rived  therefrom  to  be  expended  in  such  operations  not 
by  the  President  and  his  appointees^  but  under  the  ulti- 
mate control  in  each  State. 

It  is  to  be  noticed  that  this  resolution  was  approved 
July  16,  1918,  some  months  after  the  passage  of  the  Fed- 
eral Control  Act  of  March  21,  1918-  The  States  would 
have  had  no  more  right  to  r^ulate  intrastate  rates  without 
§  10  of  the  Federal  Control  Act  than  they  have  with  said 
section  in  existence.  The  provisions  of  §  10,  however,  are 
very  convincing  as  to  the  meaning  of  §  15  and  of  the  words 
"the  lawful  poUce  r^ulations"  used  in  said  section. 

The  meaning  of  these  words  in  §  15  of  the  Federal  Con- 
trol Act  is  to  be  taken  as  the  meaning  of  the  same  words 
derived  from  it  and  written  into  the  joint  resolution  of 
July  16,  1918.  Interstate  Commerce  Commission  v.  BdUi-' 
mcyre  &  Ohio  R.  R.  Co.,  145  U.  S.  263;  McDonald  v.  Hovey, 
110  U.  S.  619,  628. 

The  debate  on  this  resolution  in  the  Senate  sustains  the 
view  that  the  words  "lawful  police  regulations"  were 
used  in  the  ordinary  and  primary  sense. 

The  provisions  of  state  statutes  providing  for  the  regu- 
lation of  rates  charged  by  private  persons  and  corporations 
operating  public  utilities  do  not  by  their  terms  apply  to 
rates  charged  by  agents  of  the  Government  in  the  oper- 
ation of  such  utihties. 

Mr.  Oliver  E.  Sweet,  Assistant  Attorney  General  of  the 
State  of  South  Dakota,  with  whom  Mr.  Byron  S.  Payne, 
Attorney  General  of  the  State  of  South  Dakota,  was  on 
the  brief,  for  defendant  in  error: 

The  rights  of  telephone  companies  are  derived  from  the 
States.  The  only  regulation  of  them  in  the  past  has  been 
by  the  States,  imder  their  poUce  powers,  and  the  making 
and  regulating  of  rates  with  respect  to  intrastate  opera- 
tions has  always  been  upheld  as  an  exercise  of  state 
police  power. 
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The  controlling  purpose  of  Congress  was  to  unify  and 
utilize  the  telephone  property  for  the  purposes  of  the 
Government  in  the  event  of  an  emergency  such  as  that 
which  paralyzed  the  railroads.  But  there  is  nothmg  in 
our  experience  to  indicate  in  any  way  that  the  control 
of  intrastate  rates  has  ever  been  in  any  way  needful  or 
desirable  as  an  aid  to  the  Government  in  the  prosecution 
of  war.  Under  state  regulation  these  companies  had  de- 
veloped and  extended  their  operations.  Their  rates  in 
effect  when  the  resolution  was  passed  had  in  many  in- 
stances been  established  after^  and  as  a  result  of,  exhaus- 
tive investigations  by  bodies  authorized  by  law  and  in- 
formed by  experience.  In  many  instances  tJiose  rates  had 
received  the  approval  of  the  courts.  Rates  established 
under  such  circumstances  were  entitled  to  the  presump- 
tion that  they  were  reasonable  and  fair.  Tlie  purpoeCi 
therefore,  of  Congress  in  passing  the  resolution  could  not 
have  been  primarily,  or  even  incidentally,  to  enable  the 
telephone  companies  in  time  of  war  to  increase  their  earn- 
ings. The  controlling  consideration  was  to  facilitate  the 
handling  of  governmental  business,  and  otherwise  to 
coordinate  their  facilities  with  other  facilities  under  the 
Government 's  control  for  the  more  efficient  conduct  of  the 
war.  The  regulation  of  intrastate  rates  bears  no  relation 
to  this  controlling  purpose;  and  the  members  of  Con- 
gress who  voted  for  the  resolution  and  discussed  it  in  the 
houses  of  Coi^ress  were  not  of  the  view  that  in  passing 
it  th^  were  authorizing  administrative  officers  of  the 
Federal  Government  to  invade  the  domain  of  States' 
rights.  The  proviso  unquestionably  indicates  that  Con- 
gress gave  consideration  to  the  question  of  the  authority 
of  the  States.  If  Congress  had  intended  that  the  Presi- 
dent should  have  the  authority  to  initiate  rates  for  tele- 
phone, tel^raph,  cable  or  radio  systems,  it  could  very 
easily  have  said  so.  When  Congress  passed  the  Federal 
Control  Act  of  March  21,  1918,  it  authorized  the  Presi- 
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dent,  under  certain  conditions,  to  initiate  railroad  rates. 
The  omission  of  a  corresponding  provision  in  the  tele- 
phone resolution  indicates  the  intention  not  to  confer  the 
power  to  initiate  telephone  rates. 

This  controversy  centers  upon  the  construction  of  the 
words  ''lawful  police  regulations,"  as  used  in  this  proviso. 
The  defendant  in  error  contends  that  this  language  is  to 
be  interpreted  in  the  broad  sense  in  which  police  r^ular 
tions  and  police  powers  have  been  defined  by  the  courts 
in  many  cases  in  which  they  have  considered  the  nature 
of  the  power  exercised  by  the  States  in  the  r^ulation  of 
the  property,  affairs,  and  rates  of  public  utilities. 

In  placing  upon  the  exercise  by  the  States  of  their 
police  regulations  the  limitations  that  the  same  should  not 
affect  the  transmission  of  government  commimications  or 
the  issue  of  stocks  and  bonds,  it  is  clear  that  Congress  did 
not  have  in  mind  merely  r^ulations  made  for  the  pres- 
ervation of  health,  safety  or  public  morals,  because  reg- 
ulations of  that  character  could  not  possibly  seriously 
affect  transmission  of  government  commimications  or  the 
issue  of  stocks  and  bonds.  When  it  provided  these  limi- 
tations upon  the  lawful  police  regulations  of  the  States 
it  had  in  mind  regulations  which  the  States  might  make, 
of  a  character  which  might  naturally  and  appreciably 
affect  the  Government's  use  of  wire  Ihies  or  the  issue  of 
securities  by  the  tel^raph  and  telephone  companies. 
What  Congress  had  in  mind,  and  what  Congress  foresaw, 
was  the  possibility  that  a  restrictive  policy  of  rate  r^u- 
lation  by  the  States  might  impair  the  credit  of  wire  lines 
to  such  an  extent  that  the  issuance  of  their  stocks  and 
bonds  could  not  be  made  with  reasonable  assiu'ance  of  find- 
ing a  favorable  market.  Because  lawful  police  r^ulations 
is  a  term  sufficiently  broad  to  comprehend,  not  only  rate 
rq^tions,  but  service  requirements,  Congress  added  the 
provision  that  such  r^ulations  should  not  affect  the 
transmission  of  government  communications.    An  imwise 
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policy  in  the  regulation  of  rates  by  States  might  result  in 
such  a  depletion  of  revenues  as  to  prevent  proper  main- 
tenance; or  imwise  requirements  as  to  the  furnishing  of 
service  for  the  public  might  interfere  with  the  proper  and 
necessaiy  use  by  the  Government  for  the  handling  of 
official  commimications.  Such  a  purpose  was  entirely 
consistent  with  the  main  purpose  of  the  Government  in 
asking  for  control  and  operation  during  the  war.  The 
telephone  companies  would  be  greatly  interested  in  the 
rates  and  classifications  of  their  service  in  effect  at  the 
time  of  the  termination  of  federal  control,  but  during 
federal  control  the  Government  was  to  guarantee  just 
compensation.  How  the  Government  should  make  good 
its  guaranty  was  a  matter  of  fiscal  policy  and  not  a  matter 
of  control  or  operation  of  the  lines.  In  making  such  a 
guaranty  the  Government  assumed  an  obligation,  just  as 
it  has  assimied  many  other  obligations  during  the  war, 
which  it  will  be  obliged  to  pay  by  revenues  derived  from 
one  source  or  another.  It  is  certain,  at  least,  that  the 
efficiency  of  governmental  supervision,  control  or  opera- 
tion was  not  in  the  remotest  degree  dependent  upon  the 
manner  in  which  the  Government  should  raise  the  money 
to  make  its  guaranty  good.  Congress  did  not  say  in  the 
resolution  that  the  funds  to  meet  the  guaranty  should  be 
raised  by  rates  to  be  established  by  the  Postmaster  Gen- 
eral. That,  however,  is  the  provision  which  the  plaintiffs 
in  error  are  now  undertaking  to  read  into  the  resolution 
by  construction  and  interpretation.  That  is  the  only  basis 
for  their  contention  that  the  President  or  the  Postmaster 
General  has,  or  ever  had,  any  authority  to  increase  or 
otherwise  r^ulate  the  rates  or  charges  of  telephone 
systems  under  federal  control. 

The  resolution  is  in  no  sense  a  revenue  measure.  It 
was  not  passed  with  the  legal  formalities  necessary  in  the 
passing  of  a  revenue  law.  Nevertheless,  if  it  means  all 
that  the  plaintiffs  in  error  contend,  it  is  a  revenue  measure, 
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because,  under  their  interpretation,  it  authorizes  the  col- 
lection of  revenues  with  which  the  Government  shall  make 
good  its  guaranty  of  just  compensation  to  the  owners  of 
the  wire  lines  under  its  control.  It  is  not  necessary  to 
invent  any  complicated  construction  of  this  language. 
It  says  that  the  lawful  police  r^;ulations  of  the  States 
shall  not  be  afifected.  It  was  passed  at  a  time  when,  under 
their  police  powers  and  by  means  of  police  r^ulations, 
the  States  had  been  exercising  effective  control  over  tele- 
phone companies  for  years. 

It  is  a  most  natural  assumption  that  if  Congress  had 
intended  to  completely  revolutionize  these  conditions  and 
the  relations  of  tiie  States  to  these  utilities  which  they  had 
created,  Congress  would  imquestionably  have  made  that 
intention  very  clear  by  appropriate  language  in  the  resolu- 
tion. There  was  no  occassion  for  inserting  the  term  '^law- 
ful police  regulations"  except  to  assert  that  Congress  pro- 
posed to  exercise  only  the  recognized  and  conceded  powers 
of  the  Federal  Government. 

In  the  decisions  of  the  coiuis  the  tenns  '^police  powers  " 
and  ''  police  regulations  "  are  used  interchangeably  and 
indiscriminately  in  many  cases.  If  any  distinction  what- 
ever is  recognized  it  is  that  police  regulations  relate  to 
the  exercise  of  police  powers  and  that  through  police  r^u- 
lations  police  powers  are  applied.  We  do  not  find  in  the 
books  any  authority  for  any  other  difference  in  the  sigmfi- 
canoe  of  these  tenns.  WUcansin  ex  rd.  AUam£y  General 
v.  Chicago  it  North  Western  Ry.  Co.,  35  Wisconsin,  425, 
591;  Cooley's  Constitutional  Limitations,  577,  851;  31 
Cyc.  903;  Smyth  v.  Ames,  169  U.  S.  466;  Hammer  v. 
Dagenhart,  247  U.  S.  251;  Fuller,  Interstate  Commerce, 
p.  17;  Union  Dry  Goods  Co.  v.  Georgia  Pvilic  Service 
CorporatUm,  248  U.  S.  372. 

The  term  ''lawful  police  regulations,"  as  it  appears  in 
the  joint  resolution,  has  been  construed  in  accordance 
with  the  contention  of  the  defendant  in  error  in  decisions 
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rendered  in  the  following,  among  other  caaee:  Pvblic 
Service  Covnmiesum  of  Indiana  v.  Receivere  of  the  Central 
Union  Telephone  Co.,  Circuit  Court  Marion  County,  Indi- 
ana, decided  February  21,  1919;  Indiana  v.  Indianapolis 
Telephone  Co.,  decided  in  same  court  on  same  day;  Comr- 
monwealth  ex  ret.  Attorney  General  v.  BeU  Telephone 
Co.  of  Pennsylvania,  Court  of  Common  Fleas,  Dauphin 
County,  Fennsylvania,  decided  January  29, 1919;  Illinois 
V.  Chicago  Telephone  Co.,  Superior  Court,  Cook  County, 
Illinois;  Ohio  v.  Ohio  State  Telephone  Co.,  Court  of  Com- 
mon Fleas,  Franklin  County,  Ohio,  decided  January  25, 
1919;  Mississippi  ex  rd.  Collins,  Attorney  General,  v.  Cumr 
berland  Telephone  A  Telegraph  Co.,  81  So.  Rep.  404.  A 
broad  and  liberal  construction  should  be  made  of  these 
words  and  of  the  proviso  in  which  they  are  contained.  The 
joint  resolution,  as  a  whole,  is  a  grant  of  power  by  Con- 
gress to  the  Fresident;  the  concluding  proviso  in  ike  res- 
olution is  a  limitation  to  that  grant.  It  is  usual  that 
grants  of  power  by  legislation  are  strictly  construed. 
Grovemments  of  enumerated  and  limited  jurisdictions 
Guid  officers  possessing  only  powers  del^ated  by  law,  are 
confined  within  the  limits  of  the  acts  definii^  their  powers. 
Chesapeake  &  PoUymac  Tel.  Co.  v.  Manning,  186  U.  S. 
238.  It  is  not  reasonable  to  assume  that,  by  making  the 
Fk^dent  the  general  supervisor  of  the  telephone  lines. 
Congress  intended  to  confer  upon  him,  except  in  the 
matter  of  facilitating  government  communications,  any 
greater  rights  in  his  relationship  with  the  public  than  those 
which  the  telephone  companies  themselves  possessed. 
We  believe  that  there  is  the  same  need  of  local  rate  r^u- 
lation  and  supervision  by  local  authorities  when  the 
business  is  carried  on  by  the  Federal  Government  as 
when  carried  on  by  tel^raph  or  telephone  companies 
whose  properties  extend  over  the  entire  nation.  This 
principle  has  been  recognized  when  applied  to  rail- 
roads incorporated  under  federal  law.     Smyth  v.  Ames^ 


176  OCTOBER  TERM,  1918. 

Argument  for  Defendant  in  Error.  250  U.  S. 

169  U.  S.  466;  Reagan  v.  Mercanliie  Trust  Co.,  154 
U.  S.  413. 

That  the  power  to  make  and  regulate  rates  of  wire  lines 
is  a  power  which  cannot  be  inferred  but  must  be  positively 
conferred  by  unambiguous  language,  is  a  proposition  sup- 
ported by  many  authorities.  In  Reid  v.  Colorado,  187 
U.  S.  137,  the  court  said:  ''It  should  never  be  held  that 
Congress  intends  to  supersede  or  by  its  legislation  sus- 
pend the  exercise  of  the  police  powers  of  the  States,  even 
when  it  may  do  so,  unless  its  purpose  to  effect  that  re- 
sult is  clearly  ntianifested." 

Congress  cannot  control  intrastate  rates  imder  the  com- 
merce clause;  nor  imder  its  war  power,  except  when  neces- 
sary and  proper  as  a  war  measure.  As  in  the  case  of 
enactments  of  Congress,  so  in  the  case  of  official  acts  of 
the  President,  it  lies  within  the  jurisdiction  of  the  courts 
to  determine  whether  the  same  are  necessary  and  proper 
for  carrying  into  execution  any  of  his  constitutional  author- 
ity.   Mitchell  V.  Harmony,  13  How.  115. 

The  only  possible  necessity  for  increasing  the  revenues 
of  telephone  companies  that  appears  in  this  case  is  the 
necessity  for  the  raising  of  revenues  to  enable  the  Govern- 
ment to  compensate  the  telephone  companies  for  the  use 
of  their  property.  That  is  not  a  war  purpose.  Plainly, 
the  concluding  proviso  in  the  resolution  indicates  that  in 
the  opinion  of  Congress  there  existed  no  military  necessity 
for  increasing  telephone  toll  rates.  The  President  did  not 
proclaim  that  it  was  needful  or  desirable  to  increase  in- 
trastate telephone  rates  as  a  war  measure.  Neither  did 
the  Postmaster  General  recit6  that  such  increases  in  tele- 
phone rates  were  necessary,  or  that  they  contributed  in 
any  way  to  the  successful  prosecution  of  the  war.  Such 
declaration  or  recital  would  not  necessarily  have  deter- 
mined the  fact;  if  made,  it  would  be  the  duty  of  the  court 
in  a  proper  proceeding  to  go  behind  such  recitals,  for 
otherwise  it  would  be  impossible  to  check  the  exercise  of 
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arbitaiy  jpower.  American  School  of  Magnetic  Healing  v. 
McAnnvUy,  187  U.  S.  94;  Philadelphia  Co.  v.  Stimson, 
223  U.  S.  605, 620;  Degge  v.  Hitchcock,  229  U.  S.  162, 171; 
United  SUxtes  v.  Lee,  106  U.  S.  196. 

If  the  Preddent  undertook  to  control  telephones  by 
virtue  of  the  war  powers,  the  fact  is  that  the  exercise 
thereof,  which  it  is  the  object  of  this  case  to  test,  was  not 
undertaken  until  a  time  had  arrived  when  the  highest 
authorities  of  the  Federal  Government  itself  acknowl- 
edged that  the  war  had  ended.  President's  Messages  of 
November  11,  and  December  2,  1918;  Pacific  Lumber  Co. 
v.  Narihwedem  A  Pacific  R.  R.  Co.,  61  I.  C.  C.  738; 
United  States  v.  Hicks,  256  Fed.  Rep.  707.  These  con- 
siderations have  no  bearing  on  the  construction  to  be 
made  of  the  joint  resolution,  but  they  have  an  important 
bearing  upon  the  contention  of  the  defendant  that  the 
Postmaster  General's  order  of  December  13,  1918,  effec- 
tive January  21, 1919,  has  any  warrant  as  a  war  measure. 
Even  if  Congress  might  authorize  the  President  to  change 
and  increase  South  Dakota  intrastate  rates  under  the  war 
powers  of  Congress  and  the  President,  still  no  attempt 
was  made  to  exercise  such  power  during  the  war  or  pur- 
suant to  any  war  purpose  or  in  accordance  with  any  plan 
for  prosecuting  the  war.  The  Postmaster  Greneral  did 
not  promulgate  his  order  imtil  after  all  necessity  for  the 
regulation  of  such  rates  as  a  war  measiu^  had  passed. 

Congress  cannot  confer  legislative  power  upon  the  Presi- 
dent to  make  rates  for  the  future.  Field  v.  Clark,  143 
TJ.  S.  649,  692,  693. 

The  suit  is  not  one  against  the  United  States,  the 
President  or  the  Postmaster  General;  and  its  purpose  was 
not  to  control  revenue  or  property  of  the  United  States. 
The  defendants  are  wrongdoers,  and  cannot  defend  upon 
the  groxmd  that  they  acted  imder  orders  which  the  Presi- 
dent or  Postmaster  General  was  without  authority  to  issue. 

It  is  within  the  power  of  the  court  to  determine  the 
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limits  of  executive  authority;  and  to  restrain  acts  in  ex* 
cess  thereof  This  suit  is  not  one  to  control  administrative 
discretion,  but  to  restrain  acts  in  threatened  violation  of 
law  and  in  excess  of  legal  authority.  Ex  parte  MiUigan, 
4  Wall.  2,  120,  121 ;  Hopkins  v.  Clemson  CoUege,  221  U.  S. 
636,  643,  644;  Philadelphia  Co.  v.  Stinmn,  223  U.  S.  605, 
619,  620- 

The  acts  of  the  telephone  companies  sought  to  be  en- 
joined are  not  acts  of  the  Federal  Government,  because 
beyond  its  powers.  It  is  not  sought  in  this  case  to  con- 
trol the  President's  discretion,  because  it  relates  to  a 
matter  wholly  beyond  his  jurisdiction. 

Mr.  WiUiam  L  Schaffer,  Attorney  General  of  the  Com- 
monwealth of  Penneylvania,  and  Mr.  Bernard  J.  Myera^ 
Deputy  Attorney  General  of  the  Commonwealth  of  Penn- 
sylvania, by  leave  of  court  filed  a  brief  as  amid  curuB, 
on  behalf  of  the  Commonwealth  of  Pennsylvania. 

Mr.  Charles  E.  Elmquist,  by  leave  of  court,  filed  a 
brief  as  amicus  curios,  on  behalf  of  thirty-seven  States 
and  the  National  Association  of  Railway  and  Utilities 
Commissioners. 

Mr.  John  J.  Blaine,  Attorney  General  of  the  State  of 
Wisconsin,  Mr.  M.  B.  Olbrich,  Deputy  Attorney  General 
of  the  State  of  Wisconsin,  and  Mr.  Joseph  E.  Messer^ 
Schmidt,  Assistant  Attorney  General  of  the  State  of  T?^ 
consin,  by  leave  of  court,  filed  a  brief  as  amid  curioe, 
on  behalf  of  the  State  of  Wisconsin. 

Mr.  Hal  H.  Smith,  Mr.  David  H.  Crowley  and  Mr. 
Clarence  D.  Wilcox,  by  leave  of  court,  filed  a  brief  as 
amid  curuB,  on  behalf  of  the  City  of  Detroit. 

Mr.  H.  Findlay  French  and  Mr.  Ogle  Marhury,  by  leave 
of  court,  filed  a  brief  as  amid  cwrice,  on  behalf  of  the 
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Protective  Telephone  Association  of  Baltimore  City, 
Maryland,  el  al. 

Mr.  Albert  C.  Ritchie^  Attorn^  General  of  the  State  of 
Maryland;  by  leave  of  court,  filed  a  brief  as  amictia  curuB, 
OD,  behalf  of  the  State  of  Maryland. 

Mb.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

Involving  as  this  case  does  the  existence  of  state  power 
to  r^ulate,  without  the  consent  of  the  United  States, 
telephone  rates  for  business  done  wholly  within  the  State 
over  lines  taken  over  into  the  possession  of  the  United 
States  and  which  by  the  exercise  of  its  governmental  au- 
thority it  operates  and  controls,  it  does  not  in  principle 
differ  from  the  North  Dakota  Case  just  annoimced  [Northern 
Pacific  Ry.  Co.  v.  North  Dakota^  arUe,  135,]  where  it  was 
decided  that  under  like  conditions  the  State  had  no  such 
power  as  to  railroad  rates.  We  consider  this  case  as  far 
as  may  be  necessary,  by  a  separate  opinion,  however,  be- 
cause the  authority  under  which  the  control  was  exerted 
is  distinct  and  because  of  the  assumption  in  argument  that 
this  distinction  begets  a  difference  in  the  principles  appli- 
cable* 

In  January,  1919,  the  State  of  South  Dakota  on  the 
relation  of  its  Attorney  General  and  Railroad  Commis- 
sioners sued  the  Dakota  Central  and  other  telephone  com- 
panies doing  business  within  the  State  to  enjoin  them  from 
putting  in  effect  a  schedule  of  rates  as  to  local  business 
which  it  was  allied  had  been  prepared  by  the  Postmaster 
General  and  which  it  was  averred  the  telephone  companies 
were  about  to  apply  and  enforce.  It  was  charged  that  such 
rates  were  higher  than  those  fixed  by  state  authority  and 
that  the  proposed  action  of  the  companies  would  be  vio- 
lative of  state  law,  since  the  companies  were  imder  the 
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duty  to  disr^ard  the  action  of  the  Postmast^  General 
and  apply  only  the  lawful  state  rates.  The  duty  of  the 
relators,  as  state  officers,  to  prevent  such  wrong  was 
allied, — a  duty  in  which,  it  was  further  asserted,  the 
State  had  a  pecuniary  interest  springing  from  the  expen- 
diture which  it  was  obliged  to  make  for  telephone  services. 

The  companies  answered,  disclaiming  all  interest  in  the 
controversy  on  the  ground  that  by  contract,  a  copy  of 
which  with  one  of  the  defendant  companies  was  annexed, 
their  telephone  lines  and  everything  appurtenant  thereto 
had  passed  into  the  possession  and  control  of  the  United 
States  and  were  being  operated  by  it  as  a  governmental 
agency.  The  answer  also  alleged  that  any  connection  of 
the  companies  through  their  officials  or  employees  with  the 
business  was  solely  because  of  employment  by  the  United 
States.  The  purpose  to  enforce  the  rates  fixed  by  the 
Postmaster  General  was  admitted  and  it  was  averred  that 
the  suit  was  one  over  which  the  court  had  no  jurisdiction 
because  it  was  against  the  United  States. 

The  case  was  heard  on  the  bill,  answer,  exhibits  and  an 
admission  by  all  the  parties  that  the  contract  annexed  to 
the  answer  was  accurate  and  that  a  similar  one  had  been 
made  with  all  the  other  defendants. 

Assuming  that  Congress  had  power  to  take  over  the 
telephone  lines;  that  it  had  conferred  that  power  upon 
the  President;  that  the  power  had  by  the  President  been 
called  into  play  conformably  to  the  authority  granted, 
and  that  the  telephone  lines  were  imder  the  complete 
control  of  the  United  States,  the  court  yet  held  that  the 
State  had  the  power  to  fix  the  local  rates.  In  reaching 
this  conclusion  the  court,  assuming  argumentatively  that 
the  right  which  the  United  States  possessed  gave  at  least 
the  implied  authority  to  fix  all  rates,  nevertheless  held 
that  such  power  did  not  embrace  intrastate  rates  because 
they  had  been  carved  out  of  the  grant  of  power  by  Con- 
gress in  conferring  authority  on  the  Presid^it.    It  was 
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therefore  decided  that  the  President,  the  PoBtmaster  Gen- 
eral and  those  operating  the  telephone  service  under  his 
authority  were  mere  wrongdoers  in  giving  effect  to  the 
rates  fixed  by  the  Postmaster  General  and  in  refusing  to 
enforce  the  conflicting  intrastate  rates  made  lawful  by 
state  law.  The  proceedings  to  prevent  this  wrong,  it  was 
held;  did  not  constitute  a  suit  against  the  United  States 
and  the  injunction  prayed  was  granted. 

The  appellees  do  not  confine  their  contention  to  the 
question  of  statutory  construction  below  decided.  On  the 
contrary,  they  press  questions  of  power  which  the  court 
below  assumed  and  did  not  pass  upon,  and  insist  upon  a 
construction  of  the  statute  contrary  to  that  which  the 
court  below  took  for  granted  as  a  prelude  to  the  question 
of  construction  upon  which  it  based  its  conclusion. 

We  must  dispose  of  the  issues  thus  insisted  upon  before 
testing  the  soundness  of  the  interpretation  of  the  statute 
upon  which  the  court  below  acted,  and  for  the  purpose  of 
considering  them  as  well  as  the  question  of  construction 
which  the  court  below  expressly  decided,  we  state  the 


On  the  16th  of  July,  1918,  Congress  adopted  a  joint 
resolution  (40  Stat.  904,  c.  154) ,  providing: 

''That  the  President  during  the  continuance  of  the 
present  war  is  authorized  and  empowered,  whenever  he 
shall  deem  it  necessary  for  the  national  security  or  defense, 
to  supervise  or  to  take  possession  and  assume  control  of 
any  telegraph,  telephone,  marine  cable,  or  radio  system 
or  systems,  or  any  part  thereof,  and  to  operate  the  same 
in  such  ntuinner  as  may  be  needful  or  desirable  for  the 
duration  of  the  war,  which  supervision,  possession,  control, 
or  operation  shall  not  extend  beyond  the  date  of  the  proc- 
lamation by  the  President  of  the  exchange  of  ratifications 
of  the  treaty  of  peace:  Provided,  That  just  compensation 
shall  be  made  for  such  supervision,  possession,  control, 
or  operation,  to  be  determined  by  the  President ;    .    .    . 
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Provided  further,  That  nothing  in  this  Act  shall  be  con- 
strued to  amend;  repeal,  impair,  or  affect  existing  laws  or 
powers  of  the  States  in  relation  to  taxation  or  the  lawful 
police  regulations  of  the  several  States,  except  wherein  such 
laws,  powers,  or  regulations  may  affect  the  transmission  of 
Government  commxmications,  or  the  issue  of  stocks  and 
bonds  by  such  system  or  systems." 

Six  days  thereafter,  on  the  22nd  of  July,  the  President 
exerted  the  power  thus  given.  Its  exercise  was  manifested 
by  a  proclamation  which,  after  reciting  the  resolution  of 
Congress,  declared: 

"It  is  deemed  necessary  for  the  national  security  and 
defense  to  supervise  and  to  take  possession  and  assmne 
control  of  all  telegraph  and  telephone  systems  and  to 
operate  the  same  in  such  manner  as  may  be  needful  or 
desirable; 

"Now,  Therefore,  I,  Woodrow  Wilson,  President  of  the 
United  States,  imder  and  by  virtue  of  the  powers  vested 
in  me  by  the  foregoing  resolution,  and  by  virtue  of  all 
other  powers  thereto  me  enabling,  do  hereby  take  posses- 
sion and  assume  control  and  supervision  of  each  and  every 
telegraph  and  telephone  system,  and  every  part  thereof, 
within  the  jurisdiction  of  the  United  States,  including  all 
equipment  thereof  and  appurtenances  thereto  whatsoever 
and  all  materials  and  supplies. 

"It  is  hereby  directed  that  the  supervision,  possession, 
control,  and  operation  of  such  tel^raph  and  telephone 
sjrstems  hereby  by  me  undertaken  shall  be  exercised  by 
and  through  the  Postmaster  General.  .  .  •''  [40  Stat. 
1807.] 

The  proclamation  gave  to  the  Postmaster  General 
plenary  power  to  exert  his  aiithority  to  the  extent  he  mi^t 
deem  desirable  through  the  existing  owners,  managers, 
directors  or  officers  of  the  tel^raph  or  telephone  lines, 
and  it  was  provided  that  their  services  might  continue  as 
permitted  by  general  or  special  orders  of  the  Postmaster 
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General.  It  was  declared  that  "from  and  after  twelve 
o'clock  midnight  on  the  3l6t  day  of  July,  1918,  all  tele- 
graph and  telephone  systems  included  in  this  order  and 
proclamation  shall  conclusively  be  deemed  within  the 
possession  and  control  and  under  the  supervision  of  said 
Postmaster  General  without  further  act  or  notice." 

Under  this  authority  the  Postmaster  General  assumed 
possession  and  control  of  the  telephone  lines  and  operated 
the  same.  On  the  31st  day  of  October,  1918,  the  President 
through  the  Postmaster  General,  in  the  execution  of  the 
duty  imposed  upon  him  by  the  resolution  of  Congress  to 
make  compensation,  concluded  a  contract  with  the  tel- 
ephone companies  of  the  most  comprehensive  character 
covering  the  whole  field  while  the  possession,  control  and 
operation  by  the  United  States  continued.  By  its  terms 
6tq>ulated  amounts  were  to  be  paid  as  consideration  for 
the  i)068ession,  control  and  operation  by  the  United  States 
and  the  earnings  resulting  from  such  operation  became 
the  property  of  the  United  States.  Although  concluded  in 
October,  1918,  by  stipulation  the  contract  related  back  to 
the  time  when  the  President  took  over  the  property. 

Following  this,  by  authority  of  the  President,  the  Post- 
master General  fixed  a  general  schedule  of  rates  and  it  was 
the  order  to  put  this  schedule  in  effect  which  gave  rise  to 
the  suit,  the  trial,  and  the  resulting  judgment  which  we 
have  now  under  consideration. 

That  under  its  war  power  Congress  possessed  the  right 
to  confer  upon  the  President  the  authority  which  it  gave 
him  we  think  needs  nothing  here  but  statement,  as  we 
have  disposed  of  that  subject  in  the  North  Dakota  Railroad 
Rate  Case.  And  the  completeness  of  the  war  power  under 
which  the  authority  was  exerted  and  by  which  complete- 
ness its  exercise  is  to  be  tested  suffices,  we  think,  to  dispose 
of  the  many  other  contentions  urged  as  to  the  want  of 
power  in  Congress  to  confer  upon  the  President  the  author- 
ity which  it  gave  him. 
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The  proposition  that  the  President  in  exercising  the 
power  exceeded  the  authority  given  him  is  based  upon 
two  considerations.  First,  because  there  was  nothing 
in  the  conditions  at  the  time  the  power  was  exercised  which 
justified  the  calling  into  play  of  the  authority;  indeed,  the 
contention  goes  further  and  assails  the  motives  which  it 
is  asserted  induced  the  exercise  of  the  power.  But  as  the 
contention  at  best  concerns  not  a  want  of  power,  but  a 
mere  excess  or  abuse  of  discretion  in  exerting  a  power 
given,  it  is  clear  that  it  involves  considerations  which  are 
beyond  the  reach  of  judicial  power.  This  must  be  since, 
as  this  court  has  often  pointed  out,  the  judicial  may  not 
invade  the  legislative  or  executive  departments  so  as  to 
correct  aUeged  mistakes  or  wrongs  arising  from  asserted 
abuse  of  discretion. 

The  second  contention,  although  it  apparently  rests 
upon  the  assertion  that  there  was  an  absence  of  power  in 
the  President  to  exert  the  authority  to  the  extent  to  which 
he  did  exert  it,  when  it  is  correctly  understood  amounts 
only  to  an  asserted  limitation  on  the  power  granted  based 
upon  a  plain  misconception  of  the  terms  of  the  resolution 
of  Congress  by  which  the  power  was  given.  In  other 
words,  it  assumes  that  by  the  resolution  only  a  limited 
power  as  to  the  telephone  lines  was  conferred  upon  the 
President,  and  hence  that  the  assumption  by  him  of  com- 
plete possession  and  control  was  beyond  the  authority 
possessed.  But  althoi^  it  may  be  conceded  that  there  is 
some  ground  for  contending,  in  view  of  the  elements  of 
authority  enimierated  in  the  resolution  of  Congress,  that 
there  was  power  given  to  take  less  than  the  whole  if  the 
President  deemed  it  best  to  do  so,  we  are  of  opinion  that 
authority  was  conferred  as  to  all  the  enumerated  elements 
and  that  there  was  hence  a  right  in  the  President  to  take 
complete  possession  and  control  to  enable  the  full  opera- 
tion of  the  lines  embraced  in  the  authority.  The  contem- 
poraneous official  steps  taken  to  give  effect  to  the  resolu- 
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tion,  the  proclamation  of  the  P^reddenti  the  action  of  the 
PoBtmaster  General  under  the  authority  of  the  Pl^dent, 
the  contracts  made  with  the  telephone  companies  in  pur- 
suance of  authority  to  fix  their  compensation,  all  establish 
the  accuracy  of  this  view,  since  they  all  make  it  clear  that 
it  was  assumed  that  power  to  take  full  control  was  con- 
ferred and  that  it  was  exerted  so  as  to  embrace  the  entire 
business  and  the  right  to  the  entire  revenues  to  arise  from 
the  act  of  the  United  States  in  carryrog  it  out.  Indeed, 
Congress  in  subsequently  dealing  with  the  situation  thus 
produced  would  seem  to  have  entertained  the  same  con- 
ception as  to  the  scope  of  the  power  conveyed  by  the  reso- 
hition  and  dealt  with  it  from  that  point  of  view.  Act  of 
October  29, 1918,  c.  197,  40  Stat.  1017. 

This  bringiB  us  to  the  proposition  upon  which  the  court 
based  its  conclusion,  tliat  is,  that  although  complete 
possession,  exclusive  control,  and  the  right  to  all  the  rev- 
enues derived  from  the  operation  of  the  business  were  in 
the  United  States  as  the  result  of  the  resolution,  the  proc- 
lamation, and  the  contracts,  yet  as  to  intrastate  earnings, 
the  state  power  remained  to  ''encumber"  the  authority 
of  the  United  States,  because  that  situation  necessarily 
resulted  from  the  terms  of  the  congressional  resolution. 

This  superficially  was  based  on  an  interpretation  of  the 
resolution,  but  in  substance  was  caused  by  the  application 
to  the  clause  of  the  resolution  interpreted,  of  the  erroneous 
presumption  as  to  the  continuance  of  state  power  dealt  with 
hi  the  North  Dakota  Case.  Let  us  see  if  this  is  not  neces- 
sarily so.  The  provision  dealt  with  was  the  proviso  of  the 
resolution  which  in  the  first  place  saved  ''the  lawful  police 
regulations  of  the  several  States"  and  therefore  subjected 
the  control  of  the  United  States  to  the  operation  of  such 
power;  and  in  the  second  place  prohibited  the  States  diur- 
ing  the  United  States  control  from  exerting  authority  as 
to  the  issue  of  stocks  and  bonds. 

It  was  conceded  that  the  words  "police  power"  were 
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susceptible  of  two  significations,  a  comprehensive  one 
embracing  in  substance  the  whole  field  of  state  authority 
and  the  other  a  narrower  one  including  only  state  power 
to  deal  with  the  health,  safety  and  morals  of  the  people. 
Althoi^  it  was  admitted  that  the  reservation,  considered 
intrinsically,  was  not  susceptible  of  being  interpreted  in 
the  broader  of  the  two  lights,  it  was  held  that  it  was  nec- 
essary to  so  interpret  it  because  of  the  clause  of  the  proviso 
prohibiting  the  States  from  legislating  concerning  the 
issue  of  stocks  and  bonds  by  the  companies  during  the 
United  States  control.  The  reasoning  was  this:  It  was 
inconceivable,  it  was  said,  that  the  subject,  stocks  and 
bonds,  should  have  been  withdrawn  from  state  control  by 
an  express  prohibition  unless  that  subject  would  have  been 
under  state  control  in  the  absence  of  the  prohibition,  a 
result  which  could  only  exist  by  giving  the  saving  clause 
as  to  police  power  its  widest  significance.  But  the  fact 
that  the  rule  of  construction  applied  had  the  result  of  in- 
corporating in  the  act  of  Congress  imlimited  state  author- 
ity merely  as  the  result  of  a  prohibition  by  Congress 
against  the  exertion  of  state  power  in  a  specific  instance, 
in  and  of  itself  admonishes  of  the  incorrectness  of  the  rule. 
But  its  want  of  foimdation  is  established  by  two  further 
considerations:  (1)  because  it  causes  the  provision  as  to 
stocks  and  bonds,  which  was  plainly  enacted  to  preserve 
the  financial  control  of  the  United  States  over  the  corpo- 
rations, to  limit  if  not  destroy  such  control;  (2)  because  by 
converting  the  prohibition  against  state  power  into  an 
affirmative  and  comprehensive  grant  of  that  power,  it  so 
interprets  the  act  as  to  limit  the  grant  of  authority  which 
the  act  beyond  doubt  gave  to  the  United  States.  These 
considerations  not  only  show  the  mistake  of  the  interpre- 
tation, but  also  point  out  the  confusion  and  conflict  which 
must  necessarily  arise  from  giving  effect  to  the  mistaken 
presumption  of  the  continuance  of  state  power  to  which  we 
have  previously  referred. 
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Inherently  the  power  of  a  State  to  fix  rates  to  be  charged 
for  intrastate  carriage  or  transmission  is  in  its  nature  but 
derivative^  since  it  arises  from  and  depends  upon  the  duty 
of  those  engi^ed  in  intrastate  commerce  to  charge  only 
reasonable  rates  for  the  services  by  them  rendered,  and  the 
authority  possessed  by  the  State  to  exact  a  compliance 
with  that  duty.  Conceding  that  it  was  within  the  power 
of  Congress,  subject  to  constitutional  limitations,  to  trans- 
plant the  state  power  as  to  intrastate  rates  into  a  sphere 
where  it,  Congress,  had  complete  control  over  telephone 
lines  because  it  had  taken  possession  of  them  and  was  op- 
erating them  as  a  governmental  agency,  it  miist  follow 
that  in  such  sphere  there  would  be  nothing  upon  which  the 
state  power  could  be  exerted  except  upon  the  power  of  the 
United  States,  that  is,  its  authority  to  fix  rates  for  the 
services  which  it  was  rendering  through  its  governmental 
agencies.  The  anomaly  resulting  from  such  conditions 
adds  cogency  to  the  reasons  by  which  in  the  North  Dakota 
Case  the  error  in  presuming  the  continuance  of  state  power 
in  such  a  situation  was  pointed  out  and  makes  it  certain 
that  such  a  result  could  be  brought  about  only  by  clear  ex- 
pression or  at  least  from  the  most  convincing  implication. 

This  disposes  of  the  case,  but  before  leaving  it  we  ob- 
serve that  wc  have  not  overlooked  in  its  consideration  the 
references  niade  to  proceedings  in  Congress  concerning 
the  resolution  at  the  time  of  its  passage,  and  further,  that 
we  have  also  considered  all  the  suggestions  niade  in  the 
many  and  voluminous  briefs  filed  on  behalf  of  various 
state  authorities  and  individuals  having  interests  in  suits 
pending  elsewhere,  concerning  the  construction  of  the 
resolution.  In  saying  this,  however,  we  must  except  sug- 
gestions as  to  want  of  wisdom  or  necessity  for  conferring 
the  power  given,  or  as  to  the  precipitate  or  uncalled  for 
exertion  of  the  pow^  as  conferred,  from  all  of  which  we 
have  turned  aside  because  the  right  to  consider  them  was 
wholly  beyond  the  sphere  of  judicial  authority. 
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In  view  of  our  conclusion  we  shall  in  this  case,  as  we 
did  in  the  previous  one  and  for  the  reasons  therein  stated, 
content  ourselves  with  reversing  the  judgment  below  upon 
the  merits  with  directions  for  such  further  proceedings 
as  may  be  not  inconsistent  with  this  opinion. 

And  Uiaao  ordered. 

Mr.  Justice  Brandeis  dissents. 


i«*»i 


STATE  OF  KANSAS  v.  BURLESON,  POSTMASTER 

GENERAL,  ET  AL. 

IN  EQUTTT. 

No.  31»  OrigiDal.    Argued  May  5,  6,  1919.~Decided  June  2,  1919. 

Decided  on  the  authority  of  Dakota  Central  Telep?ume  Co.  v.  SoiUh 

Dakota,  anUf  163. 
Bill  dismissed. 

The  case  is  stated  in  the  opinion. 

Mr.  Fred  S.  Jackson,  with  whom  Mr.  Richard  J.  Hop^ 
kins.  Attorney  General  of  the  State  of  EansaS;  and  Mr.  A. 
E.  Helm  were  on  the  brief,  for  plaintiff : 

The  suit  is  one  which  may  be  maintained  in  the  name 
of  the  State  and  of  which  this  court  has  original  jurisdic- 
tion. 

The  action  of  the  President  under  the  joint  resolution 
was  taken  in  pursuance  of  his  authority  under  the  civil 
law  and  not  in  any  sense  under  the  authority  of  military  or 
martial  law,  nor  in  the  exercise  of  his  autixority  as  com- 
mander-in-chief of  the  army  and  navy.  Where  federal 
authority  is  unopposed  and  the  courts  open  for  admiois- 
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tration  of  justice,  constitutional  guarantees  of  liberty 
cannot  be  disturbed  by  the  President,  Congress,  or  the 
judiciary,  in  any  exigency.  The  Constitution  was  in- 
tended for  state  of  war  as  well  as  peace,  and  is  a  law  for 
rulers  as  well  as  people.   Ex  parte  MiUigan,  4  Wall.  2, 142. 

The  suit  is  not  one  against  the  United  States. 

Congress  has  not  delegated  to  the  President  the  power 
to  r^ulate  telephone  rates. 

Congress  cannot  constitutionally  confer  upon  the  Pres- 
ident the  authority  to  arbitrarily  fix  and  regulate  tele- 
phone toll  rates  without  any  right  to  appeal  to  the  courts 
as  to  the  reasonableness  of  such  rates,  and  without  fixing 
any  standard  by  which  the  President  should  fix  or  regulate 
such  rates. 

The  Postmaster  General  cannot,  under  the  joint  reso- 
lution of  Congress,  exact  firom  the  State  the  payment  of 
hi^er  intrastate  telephone  toll  rates  than  were  in  effect 
when  the  telephone  properties  were  taken  over  by  the 
Govenmient  in  violation  of  the  laws  of  the  State. 

The  term  ''police  r^ulation,"  even  in  its  narrower 
sense,  includes  power  to  make  rates. 

The  Kansas  Public  Utilities  Law  includes  a  utility  op- 
erated by  the  Federal  Government  as  "lessee,"  "trustee," 
or  "receiver,"  and  the  State  can  be  compelled  to  pay  no 
more  than  the  l^al  rates  established  by  the  commission 
under  the  provisions  of  the  state  law. 

The  Solicitor  General,  with  whom  Mr.  David  A.  Frank 
was  on  the  brief,  for  defendants,  besides  the  points  made 
in  the  case  of  Dakota  Central  Telephone  Co.  v.  South  Dor 
kola,  ante,  163,  contended  that  the  court  had  no  original 
jurisdiction,  because  the  suit  was  in  effect  one  against  the 
United  States. 

Mr.  John  G.  Price,  Attorney  General  of  the  State  of 
Ohio,  by  leave  of  court,  filed  a  brief  on  behalf  of  the  State 
of  Ohio,  as  amicus  cutub. 
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Mr*  Chief  Jv&ncE  White  delivered  the  opinion  of  the 
court. 

The  State  of  Kansas,  invoking  the  original  jurisdiction 
of  this  court,  filed  its  bill  to  enjoin  the  Postmaster  General 
from  enforcing  and  the  defendant  corporation  from  giv- 
ing effect  to  a  schedule  of  telephone  rates  which  the  Post- 
master General  had  established  and  which  he  had  directed 
should  be  applied  for  telephone  services  rendered  on  lines 
which  were  in  the  control  and  possession  of  the  United 
States  and  were  being  operated  as  governmental  agencies 
in  virtue  of  the  resolution  of  Congress  and  the  proclama- 
tion of  the  President  referred  to  and  considered  in  Dakota 
Central  Telephone  Co.  v.  South  DakoUiy  just  announced, 
aviey  163. 

The  defendants  insisting  that  the  suit  was  not  in  sub- 
stance against  an  officer  to  restrain  the  doing  of  unauthor- 
ized acts,  but  was  really  one  to  prevent  an  official  of  the 
United  States  from  discharglDg  his  duty  imder  a  law  of  the 
United  States,  both  disputed  the  merits  and  challenged 
the  jurisdiction.  The  case  was  heard  coincidentally 
with  the  Dakota  Central  Telephone  Case,  this  day  decided. 
As  the  ruling  in  that  case  establishes  the  want  of  f oimda- 
tion  for  the  contention  made  in  this,  as  to  the  illq^ty  of 
the  acts  of  the  officer  complained  of,  it  follows  sdso  that 
what  was  stated  in  that  case  as  to  the  form  of  our  decree 
is  likewise  here  controlling,  and  for  the  reasons  there 
stated  in  this  as  in  that  case  our  decree  must  be  and  is  one 
of  dismissal  of  the  bill. 

And  it  18  90  ordered. 

Mr.  Justice  Brakdeis  dissents. 
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BURLESON,  POSTMASTER  GENERAL,  v.  DEMPCY 
ET  AL,,  CONSTITUTING  THE  PUBLIC  UTILITIES 
COMMISSION  OF  ILLINOIS,  ET  AL. 

APPEAL  HEKOM  the  DIS<TBICT  COUHT  of  THB  XTNITED  STATES 
FOR  THE  NOBTHEBN  DISTRICT  OF  ILLINOIS. 

No.  1006.    Aigued  May  5,  6,  1919.— Decided  June  2,  1919. 

Decided  on  the  authority  of  Dakota  Central  Tdephone  Co.  v.  South 

Dakota,  ante,  103. 
Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Henry  S.  Rdbbins,  with  whom  The  Solicitor  General 
was  on  the  brief,  for  appellant: 

A  suit  against  the  Postmaster  General  or  his  agents, 
which  seeks  to  control  him  in  the  matter  of  telegraph 
charges  is  in  l^al  effect  a  suit  against  the  United 
States. 

Under  the  joint  resolution,  pursuant  to  which  the  Presi- 
dent operates  the  telephone  and  telegraph  lines,  the  power 
to  fix  rates,  both  interstate  and  intrastate,  is  in  the  Presi- 
dent. The  States  have  no  power  to  estalish  intrastate 
rates.  Otherwise  construed,  the  act  of  Congress  would  be 
unconstitutional. 

The  power  to  conduct  a  war  is  divisible  into  the  power 
to  provide  the  man  power  and  other  resources,  and  the 
power  to  direct  their  use.  Thus  the  Constitution  gives 
Congress  only  powers ''to  lay  and  collect  taxes  ...  to 
.  .  .  provide  for  the  common  defence,"  "to  raise  and 
support  armies,''  "to  provide  and  maintain  a  navy," 
"to  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces,"  "to  provide  for  calling  forth  the 


ig2  OCTOBER  TERM,  19ia 

Aigument  for  Appellant.  250  U.  S. 

militia  to  execute  the  laws  of  the  Union/'  to  "provide  for 
organizing^  arming,  and  disciplining  the  militia/'  and  to 
pass  all  laws  "necessary  or  proper  "  to  enable  the  President 
to  make  war.  The  above  power  "to  make  rules  for  the 
government  and  r^ulation  of  the  land  and  naval  forces" 
does  not  include  the  power  to  direct  their  operation  for 
the  reason  that  this  latter  power,  although  contained  in 
the  Articles  of  Confederation,  was  omitted  from  the  Con- 
stitution. Consistently  with  these  powers,  which  are 
conferred  upon  Congress,  the  President  is  made  comman- 
der-in-chief of  the  anny  and  navy,  and  is  vested  with  all 
power  of  an  executive  nature.  Thus  Congress  is  given  the 
power  to  provide  the  resources  for  the  conduct  of  a  war, 
while  the  President  is  given  power  to  direct  the  use  of 
such  resources.  The  purpose  and  effect  of  this  joint  reso- 
lution was  to  provide  the  President  with  certain  resources 
for  the  successful  prosecution  of  the  war.  This  was 
clearly  a  legislative  act  and  properly  pertained  to  Con- 
gress. Having  provided  the  President  with  these  par- 
ticular resources,  the  control  and  operation  of  the  lines 
belong  to  the  President,  not  merely  under  the  terms 
of  the  joint  resolution,  but  by  reason  of  the  fact  that 
such  control  and  operation  involve  the  exercise  of  the 
power  to  conduct  the  war.  Hence,  the  power  to  con- 
trol and  operate  the  telegraph  lines,  given  into  the  pos- 
session of  the  President  by  the  act  of  Congress,  belong 
to  the  President  under  the  Constitution,  and  not  merely 
under  the  act  of  Congress.  It  follows  that  his  con- 
trol and  operation  cannot  be  made  subordinate  to  the 
will  of  any  State. 

The  rate-making  power  is  not  reserved  to  the  States 
under  the  proviso  which  authorizes  the  States  to  enact 
lawful  police  regulations. 

The  correctness  of  this  construction  appears  from  the 
purpose  and  policy  of  the  act  in  question. 

A  state  law  establishing  intrastate  tel^jraph  rateSi 
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even  if  enacted  under  the  police  power,  is  invalid,  because 
a  direct  interference  with  the  war  powers  of  the  Federal 
Government. 

The  history  of  the  proviso  in  question  discloses  that 
Congress  did  not  intend  to  reserve  to  the  States  the  power 
to  establish  intrastate  rates. 

Mr.  Raymond  S.  Pruitt,  Assistant  Attorney  General  of 
the  State  of  Illinois,  with  whom  Mr.  Edward  J.  Brundage, 
Attorney  General  of  the  State  of  Illinois,  and  Mr.  George 
T.  Buckingham  and  Mr.  Matihew  MiUs,  Assistant  Attor- 
neys General  of  the  State  of  Illinois,  were  on  the  brief,  for 
appellees : 

This  suit  will  lie  to  enjoin  the  Postmaster  General. 

The  Postmaster  General  is  the  moving  party  in  this 
lit^tion,  and  by  applying  to  the  District  Court  for  a 
construction  of  lis  powers  and  the  powers  of  defendants 
over  intrastate  tel^raph  rates,  he  submitted  himself  to 
the  jurisdiction  and  protection  of  the  court,  and  waived 
his  asserted  immunity  firom  suit. 

Congress  by  the  proviso  in  the  Joint  Resolution  of 
July  16, 1918,  in  e£fect  specifically  ordered  that  the  powers 
thereby  conferred  upon  the  President  shall  not  be  con- 
strued to  amend,  rq)eal,  impair  or  affect  the  existing 
police  regulations  of  the  States  relative  to  intrastate 
conmierce,  including  the  fixing  of  reasonable  intrastate 
rates  to  be  charged  and  collected  by  tel^raph  com-* 
panics. 

Assuming  that  Congress,  as  a  war  measure,  might  have 
enacted  appropriate  legislation,  wiping  out  of  existence 
for  the  period  of  the  war  all  state  control  over  intrastate 
rates,  the  power  to  fix  rates,  which  is  legislative  in  its  na- 
ture, could  not  have  been  legally  conferred  upon  the 
President  or  any  executive  ofiicer.  Milwaukee  Electric 
R.  &  L.  Co.  V.  Railroad  Commission,  238  IT.  S.  174,  180; 
Field  y.  Clark,  143  U.  S.  649,  692. 
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Mb.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

In  a  suit  commenced  by  the  Postmaster  General,  the 
members  of  the  Public  Utilities  Commission  of  XUinois  and 
the  Attorney  General  of  that  State  filed  a  cross-bill  to 
enjoin  the  Postmaster  General  from  enforcing  telgraph 
rates  which  he  had  directed  to  be  charged  for  services  ren- 
dered over  lines  which  were  in  the  possession,  under  the 
control,  and  being  operated  by  the  United  States  under 
authority  of  the  resolution  of  Congress  and  the  proclama- 
tion of  the  President  considered  in  Dakota  Central  Teh' 
phone  Co.  v.  South  Dakota,  this  day  announced,  ante,  163. 

The  theory  of  the  cross-bill  was  that  the  United  States 
in  operating  the  lines  was  governed  as  to  intrastate  rates 
by  state  authority  and  could  not  lawfully  exact  for  such 
services  rendered  any  charges  but  those  which  the  State 
sanctioned.  The  court  below  upheld  this  view  and  there- 
fore permanently  enjoined  the  Postmaster  General  from 
charging  any  other  than  the  state  rates  for  the  intrastate 
business.  The  case  is  before  us  on  appeal  from  the  decree 
to  that  effect. 

As  there  is  no  difference  in  l^al  principle  as  to  the  ques- 
tion of  power  between  the  Dakota  Central  Telephone  Case 
and  this,  it  follows  that  the  decision  in  that  case  is  con- 
clusive here  and  makes  certain  the  error  committed  below. 
In  this  case,  therefore,  as  in  that,  as  a  decree  of  reversal 
will  dispose  of  every  issue  in  the  case,  it  follows  that  the 
decree  below  must  be  reversed  and  the  case  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

And  it  18  90  ordered. 

Mb.  Justice  Brandeis  dissents. 
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MACLEOD  ET  AL.,  CONSnTDTING  THE  PUBLIC 
SERVICE  COMMISSION  OF  MASSACHUSETTS, 
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COMPANY. 
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No.  067.    Aigued  May  5,  6,  1919.~Decided  June  2,  1919. 

Decided  on  the  authority  of  Dakoia  Central  Tdephcne  Co,  v.  South 

Dakota,  ante,  163. 
232  MaasachuBetts,  465,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  WiUiam  Harold  Hitchcock,  Assistant  Attorney  Gen- 
eral of  the  Commonwealth  of  Massachusetts,  with  whom 
Mr.  Henry  C.  Attvnll,  Attorney  General  of  the  Common- 
wealth of  Massachusetts,  was  on  the  brief,  for  petitioners : 

The  respondent  throi^  its  officers  and  employees  is 
now  operating  the  telephone  system  owned  by  it  as  an 
instrumentality  of  the  Federal  Government. 

It  follows,  therefore,  that,  if  the  power  to  regulate 
intrastate  rates  has  been  reserved  to  the  States  by  the 
joint  resolution  under  consideration,  the  respondent  is  the 
proper  f^ncy  fh  Massachusetts  against  which  the  exer- 
cise of  that  power  should  be  directed. 

Jurisdiction  of  Massachusetts  over  the  regulation  of 
intrastate  telephone  rates,  after  action  by  the  President 
under  the  Joint  Resolution  of  July  16,  1918,  was  reserved 
to  it  by  that  resolution.  We  raise  no  question  but  that 
Congress  had  the  power  to  authorize,  or  even  to  require, 
the  taking  over  of  the  telegraph  and  telephone  systems  of 
the  country  by  the  Federal  Government  for  military  pur- 
poses and  "  for  the  common  defence/' 
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It  may  be  conceded  that  it  was  well  within  the  limits  of 
federal  power,  when  these  systems  had  thus  been  taken 
over  as  a  war  measure,  entirely  to  exclude  the  public  from 
their  use,  if  the  exigencies  of  the  war  fairly  warranted 
such  action.  When,  however,  it  has  been  found  not  in- 
consistent with  the  purpose  for  which  these  systems  had 
been  taken  over  to  permit  the  public  to  continue  to  use 
them,  it  would  seem  that  the  determination  of  the  amount 
to  be  charged  for  such  use  had  no  relation  whatever 
to  the  conduct  of  the  war  or  the  exercise  of  the  war  powers. 
Obviously,  Congress  could  not  authorize  the  taking  of 
these  systems  by  the  Federal  Govenmient  solely  for  rev- 
enue purposes  even  during  time  of  war.  It  may  be  sug- 
gested that,  the  eystems  having  been  taken  over  and  the 
public  having  been  permitted  to  use  them  so  far  as  not 
inconsistent  with  government  use,  it  was  within  the  power 
of  Congress  to  authorize,  and  of  the  President  and  his 
representatives  to  exercise,  the  r^ulation  of  the  rates  to 
be  charged  for  such  service  entirely  within  a  State  as  a 
mere  incident  of  government  operation  for  war  purposes. 
If  this  be  so,  such  regulation  must  be  strictly  confined  to 
its  mere  incidental  purpose.  It  cannot  be  extended  to 
make  the  dominant  purpose  of  the  exercise  of  such  a  power 
the  raising  of  revenue  or,  a  fortiori,  the  standardizing  of 
telephone  rates  upon  a  uniform  basis  throughout  the 
Nation  in  the  assumed  interest  of  the  telephone  users  of 
the  coimtry,  which  was  the  admitted  purpose  of  the  es- 
tablishment of  the  rates  in  question.  Such  action  seems 
to  go  beyond  the  scope  even  of  the  far-reaching  war  powers. 
However,  no  such  difficult  and  delicate  question  arises  in 
this  case.  Congress  foresaw  the  serious  difficulties  which 
might  arise  from  such  a  conffict  between  national  and 
state  powers  at  a  time  when  harmony  was  essential.  It, 
therefore,  appears  to  have  determined  that  these  most 
fundamental  powers  of  the  States  should  be  interfered 
with  as  little  as  possible.    The  question  now  before  the 
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court  turns  entirely  upon  the  interpretation  to  be  0ven 
to  this  proviso. 

The  language  of  the  proviso  of  the  joint  resolution  itself 
shows  that  the  phrase  "police  r^ulations"  is  there  used 
in  its  broadest  s^tise.  The  express  exceptions  from  the 
power  reserved  to  the  States  show  the  breadth  of  that 
reservation.  The  control  of  the  issue  of  stocks  and  bonds 
is  but  an  incident  of  the  power  to  control  rates.  If  ''police 
r^;ulations"  was  here  used  in  any  narrow  sense,  the  ex- 
ception would  be  meaningless. 

The  whole  resolution  indicates  a  purpose  to  authorize 
the  taking  of  the  telegraph  and  telephone  sjnstems  for  the 
direct  prosecution  of  the  war,  but  makes  clear  that,  to  the 
extent  that  the  public  is  to  be  permitted  to  use  them  as 
before,  the  regulative  powers  of  the  States  should  not  in 
any  wise  be  limited  except  as  expressly  stated.  The  pros- 
ecution of  the  war  required  the  prompt  transmission  of 
government  messages  imder  conditions  which  would  in- 
sure secrecy.  It  had  no  possible  relation  to  the  cost  of 
service  to  private  users  of  these  systems. 

The  history  of  the  joint  resolution,  particularly  of  the 
language  of  the  proviso  under  consideration,  plably  points 
to  the  same  conclusion. 

This  suit  is  not  beyond  the  jurisdiction  of  the  Massa- 
chusetts court  on  the  ground  that  the  United  States  is  a 
necessary  party  or  that  the  suit  is  in  effect  against  the 
United  States. 

The  SolicUor  General  for  respondent.    See  ante^  164. 

Mr.  William  I.  Schaffer,  Attorney  General  of  the  Com- 
monwealth of  Pennsylvania,  and  Mr.  Bernard  J.  Myers, 
Deputy  Attorney  General  of  the  Commonwealth  of 
Pennsylvania,  by  leave  of  court,  filed  a  brief  as  amici 
curioBf  on  behalf  of  the  Commonwealth  of  Penn- 
sylvania. 
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Mr.  Charles  E.  Elmquist,  by  leave  of  court,  filed  a  brief 
as  amicus  curUsy  on  behalf  of  thirtynseven  States  and  the 
National  Association  of  Railway  and  UtiUties  Commis- 
sioners. 

Mr.  John  G.  Price,  Attorney  General  of  the  State  of 
Ohio,  by  leave  of  court,  filed  a  brief  as  amicus  curuB,  on 
behalf  of  the  State  of  Ohio. 

Mr.  Albert  C.  Ritchie,  Attorney  (Jeneral  of  the  State  of 
Maryland,  by  leave  of  court,  filed  a  brief  as  amicus  curias, 
on  behalf  of  the  State  of  Maryland. 

Mb.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

The  petitioners,  composing  the  Public  Utilities  Com- 
mission of  the  State  of  Massachusetts,  filed  their  bill 
against  the  respondent  to  compel  it  to  enforce  certain 
telephone  rates  for  intrastate  business  established  in 
conformity  to  the  state  law  and  to  forbid  the  putting  into 
effect  of  conflicting  rates  fixed  by  the  Postmaster  General 
in  a  schedule  by  him  established  and  the  enforcement  of 
which  he  had  ordered. 

On  the  petition  and  answers  the  case  was  reserved  for 
the  consideration  of  the  Supreme  Judicial  Court  where  it 
was  finally  decided.  The  court  in  a  lucid  opinion,  speaking 
through  Mr.  Chief  Justice  Rugg,  having  after  full  con- 
sideration reached  the  conclusion  that  the  Postmaster 
General  was  empowered  by  the  law  of  the  United  States  to 
fix  the  schedule  of  rates  complained  of  and  that  the  Tele- 
phone Company  was  authorized  by  such  law  to  put  in 
effect  and  enforce  such  rates  even  though  in  doing  so  the 
rate  established  by  the  Public  Service  Commission  of  the 
State  was  disr^arded,  held  that  the  suit  was  virtually 
one  against  the  United  States  which  the  court  was  without 
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power  to  entertain  and  entered  a  decree  of  HinmJBBiJ  for 
want  of  jurisdiction.  But  the  form  of  the  decree  thus 
entered  affects  in  no  way  the  control  and  decisive  result, 
upon  every  issue  in  the  case,  of  the  ruling  this  day  an- 
nounced in  Dakota  Central  Telephone  Co.  v.  South  Dakotay 
arUey  163.  It  follows  therefore  that  in  this  case  our  decree 
must  be  and  is  one  of  affirmance. 

Afbrmed. 

Mb.  Justice  Bramdeib  dissents. 


•4««- 


UNITED  STATES  v.  FERGER  ET  AL. 

ERBOB  TO  THE  DISTBICT  COUBT  OF  THE  UNITED  STATES  FOB 

THE  SOUTHEBN  DISTBICT  OF  OHIO. 

No.  776.    Argued  April  29,  1919.— Decided  June  2,  1919. 

Under  the  commerce  clause.  Congress  has  power  to  deal  with  acts 
not  in  themselves  interstate  commerce  but  which  obstruct  or  other- 
wise injuriously  affect  it.    P.  202. 

Bills  of  lading  in  interstate  commerce  are  instrumentalities  of  tbat 
commerce,  subject  to  the  authority  of  Congress  under  the  commerce 
clause.    P.  204. 

Judicial  notice  will  be  taken  of  the  importance  of  bills  of  lading  in 
interstate  commerce.   Id, 

Congress  has  power  to  prohibit  and  punish  the  forgery  and  utterance 
of  bills  of  lading  for  fictitious  shipments  in  interstate  commerce, 
as  a  means  of  protecting  and  sustaining  that  commerce.    P.  205. 

256  Fed.  Rep.  388,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Assistant  Attorney  General  BrovoUy  with  whom  Mr. 
Charles  H.  Weston  was  on  the  brief,  for  the  United  States. 
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Mr.  Charles  E.  Hughes  j  with  wham  Mr.  John  C.  Her^ 
mann  and  Mr.  Sherman  T.  McPheraan  were  on  the  brief, 
for  defendants  in  error. 

Mr.  Francis  B.  James,  by  leave  of  court,  filed  a  brief  on 
behalf  of  the  National  Industrial  Traffic  League,  as  amicus 
curioB. 

Mb.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

The  twenty-four  counts  of  the  indictment  in  this  case 
were  concerned  with  the  commission  of  acts  defined  as 
criminal  and  punished  by  the  41st  section  of  the  Act  of 
August  29,  1916,  entitled,  ''An  Act  Relating  to  bills  of 
lading  in  interstate  and  foreign  commerce."    (39  Stat.  538.) 

In  the  first  count  it  was  charged  that  the  accused,  in 
violation  of  the  section,  on  or  about  the  14th  day  of  August, 
1917,  in  Cincinnati,  Ohio, — "did  .  .  .  feloniously, 
and  with  intent  to  defraud,  falsely  make,  forge  and  count- 
erfeit, and  aid  and  assist  in  falsely  making,  forging,  and 
coimterfeiting  a  certain  bill  of  lading  purporting  to  rep- 
resent goods  received  at  Fountaintown,  in  the  State  of 
Indiana,  for  shipment  to  Cincinnati,  in  the  State  of  Ohio, 
and  to  utter  and  publish  and  aid  and  assist  in  uttering  and 
publishing  such  falsely  made,  forged,  and  coimterf eited  bill 
of  lading,  then  and  there  knowing  the  same  to  be  falsely 
made,  forged,  and  coimterfeited.    ..." 

A  copy  of  the  fabricated  bill  of  lading  was  reproduced  in 
the  coimt.  It  was  negotiable  in  form,  following  the  stand- 
ard approved  by  the  Interstate  Commerce  Commission 
(Docket  No.  787,  June  27, 1908) .  The  bill  acknowledged  the 
receipt  by  the  Cincinnati,  Hamilton  and  Dayton  Railway 
Company  of  com  in  bulk  at  a  designated  place  in  Indiana, 
shipped  to  Cincinnati  to  the  order  of  the  shipper,  and  with 
directions  to  notify  a  person  named.    It  contained  all  the 
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eannarks  which  would  have  been  f  oimd  in  a  genuine  bill 
of  lading. 

The  second  count  charged  the  knowing,  wilful  and  fe- 
lonious uttering  of  the  biU  of  lading  and,  with  criminal 
intent  and  knowledge,  obtaining  money  on  it  from  the 
Second  National  Bank  of  Cindimati  by  using  it  as  collat- 
eral. 

These  first  two  counts  are  types  of  the  remaining  twenty- 
two,  except  that  the  latter  dealt  with  eleven  other  bills  of 
lading  as  to  each  of  which  there  were  two  counts,  charging 
in  the  escact  words  used  in  the  first  and  second  counts,  on 
the  one  hand  the  felonious  fabricating  and  uttering  of  a 
bill  of  lading,  and  on  the  other  hand  the  uttering  and  ob- 
taining on  the  same  bill  of  money  from  the  Second  Na- 
tional Bank  of  Cincinnati. 

There  was  a  motion  to  quash  all  the  counts  based  upon 
allied  defects  in  pleading  with  which  we  are  not  con- 
cerned, and  by  demurrer  the  failure  of  the  indictment  to 
charge  an  offense  was  asserted  on  these  grounds: 

"First.  That  said  act  of  Congress  .  .  .  approved 
August  29,  1916,  is  unconstitutional  and  void,  especially 
section  41  of  said  act  in  so  far  as  it  attempts  to  make  it  a 
crime  and  pimish  any  person  who  forges  or  counterfeits 
a  bill  of  lading  where  no  shipment  from  one  State  to  an- 
other is  made  or  intended. 

' '  Second.  That  said  act  can  only  apply  to  bills  of  lading 
representing  actual  shipments  of  merciuoidise  or  commerce 
between  the  States.  If  it  is  intended  to  apply  to  wholly 
fictitious  shipments,  it  is  unconstitutional  and  void  so  far 
as  said  fictitious  shipments  are  concerned,  because  the 
power  of  Congress  to  l^islate  upon  this  subject  matter  is 
based  wholly  and  solely  upon  the  commercial  clause  of  the 
Constitution,  and  if  thare  is  no  commerce,  there  is  no  ju- 
risdiction.'* 

The  demurrer  was  sustained  and  all  the  coimts  in  the 
indictment  were  dismissed.    The  court  said: 
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''It  was  agreed  at  the  argument  and  assumed  in  the 
briefs  of  counsel  that  the  so-called  bills  of  lading  were  fic- 
titious, in  that  there  was  no  actual  consignor  or  consignee, 
and  that  they  did  not  relate  to  any  shipment  or  contem- 
plated shipment  of  com  whatsoever.  This  fact  so  agreed 
upon  in  open  court  is  to  be  read  into  the  indictments." 

Dealing  with  the  case  thus  made,  the  court  observed: 

''These  bc^us  bills  of  lading  were  nothing  but  pieces  of 
paper,  fraudulently  inscribed  to  represent  a  real  contract 
between  real  people  and  the  actual  receipt  of  goods  for 
interstate  shipment.  •  •  •  That  they  were  inscribed  so 
as  to  purport  to  relate  to  interstate  shipments  was  nothing 
else  than  a  fraud  upon  such  persons  as  innocently  took 
them,  as  collateral  or  otherwise.  The  execution  of  them 
and  their  use  for  obtaining  money  imder  false  pretenses 
was  nothing  other  than  a  crime  of  the  kind  cognizable  by 
the  criminal  legislation  of  the  States,  and  a  matter  with 
which  the  Congress,  in  the  exercise  of  its  power  to  r^ulate 
commerce,  is  not  concerned." 

And  upon  these  premises,  after  reviewing  what  were 
deemed  to  be  the  controlling  authorities,  it  was  concluded 
that  the  case  "must  be  decided  in  favor  of  the  defendants, 
and  the  holding  made  that  Congress  has  not  the  power, 
under  the  commerce  clause,  to  prescribe  a  punishment 
under  the  circumstances  of  this  case,  and  if  the  Congress 
has  sought  to  do  so,  the  attempt  is  futile,  because  without 
authority." 

Despite  the  hypothetical  form  in  which  this  conclusion 
is  e3q>ressed,  the  context  of  the  opinion  makes  it  certain 
that,  reading  the  facts  charged  in  the  indictment  in  the 
light  of  the  admissions  made  at  the  argument,  the  court 
construed  the  section  of  the  statute  as  embracing  such 
acts  and  decided  that  as  thus  construed  it  was  void  for 
repugnancy  to  the  Constitution. 

At  the  outset  confusion  in  considering  the  issue  may 
result  unless  obscurity  b^otten  by  the  form  in  which  the 
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contention  is  stated  be  dispelled.  Thus  both  in  the  plead- 
ings and  in  the  contention  as  summarized  by  the  court 
betow  it  is  insisted  that  as  there  was  and  could  be  no 
commerce  in  a  fraudulent  and  fictitious  bill  of  lading, 
therefore  the  power  of  Congress  to  regulate  commerce 
could  not  embrace  such  pretended  bill.  But  this  mistak- 
enly assumes  that  the  power  of  Congress  is  to  be  necessa- 
rily tested  by  the  intrinsic  existence  of  commerce  in  the 
particular  subject  dealt  with,  instead  of  by  the  relation  of 
that  subject  to  commerce  and  its  effect  upon  it.  We  say 
mistakenly  assumes,  because  we  think  it  clear  that  if  the 
proposition  were  sustained  it  would  destroy  the  power  of 
Congress  to  r^ulate,  as  obviously  that  power,  tf  it  is  to 
exist,  must  include  the  authority  to  deal  with  obstructions 
to  interstate  commerce  (In  re  Debs,  158  U.  S.  564)  and  with 
a  host  of  other  acts  which,  because  of  their  relation  to  and 
influence  upon  interstate  commerce,  come  within  the 
power  of  Congress  to  r^ulate,  although  they  are  not 
interstate  commerce  in  and  of  themselves.  It  would  be 
superfluous  to  refer  to  the  authorities  which  from  the  foun- 
dation of  the  Government  have  measured  the  exertion  by 
Congress  of  its  power  to  r^ulate  commerce  by  the  prin- 
ciple just  stated,  since  the  doctrine  is  elementary  and  is 
but  an  expression  of  the  text  of  the  Constitution.  Art.  I, 
§  8,  clause  18.  A  case  dealing  with  a  somewhat  different 
exercise  of  power,  but  affording  a  good  illustration  of  the 
application  of  the  principle  to  the  subject  in  hand,  is 
First  National  Bank  v.  Union  Trust  Co.,  244  U.  S.  416. 

Although  some  of  the  forms  of  expression  used  in  the 
opinion  below  might  serve  to  indicate  that  the  error  just 
referred  to  had  found  lodgment  in  the  mind  of  the  court, 
the  context  of  the  opinion  makes  it  certain  that  such  was 
not  the  case,  since  the  court  left  no  obscurity  in  its  state- 
ment of  the  issue  which  it  decided,  saying  ''They  [the  fic- 
titious bills  of  lading]  did  not  affect  interstate  commerce, 
directly  or  indirectly;  they  did  not  obstruct  it  or  interfere 
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with  it  in  any  manner,  and  had  nothing  whatsoever  to  do 
with  it,  or  with  any  existing  instrumentality  of  it." 

This  statement  not  only  clearly  and  accurately  shows  the 
question  decided,  but  also  with  precision  and  directness 
points  out  the  single  and  simple  question  which  we  must 
consider  and  dispose  of  in  order  to  determine  whether  the 
court  below  erred  in  holding  that  the  authority  of  Congress 
to  r^ulate  commerce  did  not  embrace  the  power  to  forbid 
and  punish  the  fraudulent  fabrication  and  use  of  fictitious 
iaterstate  bills  of  lading. 

That  bills  of  lading  for  the  movement  of  interstate 
commerce  are  instrumentalities  of  that  commerce  which 
Congress  under  its  power  to  regulate  commerce  has  the 
authority  to  deal  with  and  provide  for  is  too  clear  for  any- 
thing but  statement,  as  manifested  not  only  by  that  which 
is  concluded  by  prior  decisions,  but  also  by  the  exertion 
of  the  power  by  Congress.  Nothing  could  better  illus- 
trate this  latter  view  than  do  the  general  provisions  of  the 
act,  the  41st  section  of  which  is  before  us.  See  also  Act  of 
June  29,  1906,  c.  3591,  §  7,  34  Stat.  584,  593;  Act  of  June 
18,  1910,  c.  309,  36  Stat.  539,  546;  Almy  v.  California^  24 
How.  169;  Thames  &  Mersey  Marine  Insurance  Co.  v. 
United  States,  237  U.  S.  19,  26;  Atchison,  Topeka  &  Santa 
Fe  Ry.  Co.  v.  Harold,  241  U.  S.  371,  378;  Luckenbach  v. 
McCahan  Sugar  Refining  Co.,  248  U.  S.  139;  Missouri, 
Kansas  &  Texas  Ry.  Co.  v.  Sealy,  248  U.  S.  363.  That  as 
instrumentalities  of  interstate  commerce,  bills  of  lading 
are  the  efficient  means  of  credit  resorted  to  for  the  purpose 
of  securing  and  fructifying  the  flow  of  a  vast  volimie  of 
interstate  commerce  upon  which  the  commercial  inter- 
course of  the  country,  both  domestic  and  foreign,  largely 
depends,  is  a  matter  of  common  knowledge  as  to  the  course 
of  business  of  which  we  may  take  judicial  notice.  Indeed, 
that  such  bills  of  lading  and  the  faith  and  credit  given  to 
their  genuineness  and  the  value  they  represent  are  the 
producing  and  sustaining  causes  of  the  enormous  number 
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of  transactionB  in  domestic  and  foreign  exchangei  is  also 
80  certain  and  well  known  that  we  may  notice  it  without 
proof. 

With  this  situation  in  mind  the  question  therefore  is, 
Was  the  court  below  r^t  in  holding  that  Congress  had 
no  power  to  prohibit  and  punish  the  fraudulent  TriAlring  of 
spurious  into'state  bills  of  lading  as  a  means  of  protecting 
and  sustaining  the  vast  volume  of  interstate  commerce 
operating  and  moving  in  reliance  upon  genuine  bills?  To 
state  the  question  is  to  manifest  the  error  which  the  court 
conunitted,  unless  that  view  is  overcome  by  the  reasoning 
by  which  the  conclusion  below  was  sought  to  be  sustained. 
What  was  that  reasoning?  That  the  bills  were  buf  pieces 
of  paper,  fraudulently  inscribed"  and  ''did  not  affect 
interstate  commerce,  directly  or  indirectly  .  •  •  and 
had  nothing  whatsoever  to  do  with  it,  or  with  any  exist- 
ing instrumentality  of  it."  But  this  rests  upon  the  un- 
sustainable assumption  that  the  imdoubted  power  which 
existed  to  regulate  the  instrumentality,  the  genuine  bill, 
did  not  give  any  power  to  prevent  the  fraudulent  and 
spurious  imitation.  It  proceeds  further,  as  we  have  al- 
ready shown,  upon  the  erroneous  theory  that  the  credit 
and  confidence  which  sustains  interstate  commerce  would 
not  be  impaired  or  weakened  by  the  imrestrained  right  to 
fabricate  and  circulate  spurious  bills  of  lading  apparently 
concerning  such  commerce.  Nor  is  the  situation  helped  by 
saying  that  as  the  manufacture  and  use  of  the  spurious 
interstate  commerce  bills  of  lading  were  local,  therefore 
the  power  to  deal  with  them  was  exclusively  local,  since 
the  proposition  disr^ards  the  fact  that  the  spurious  bills 
were  in  the  form  of  interstate  commerce  bills  which  in  and 
of  themselves  involved  the  pot^itiality  of  fraud  as  far- 
reaching  and  all-embracing  as  the  flow  of  the  channels  of 
interstate  commerce  in  which  it  was  contemplated  the 
fraudulent  bills  would  circulate.  As  the  power  to  r^ulate 
the  instrumentality  was  coextensive  with  interstate  com- 
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merce,  so  it  must  be,  if  the  authority  to  regulate  is  not  to 
be  denied,  that  the  right  to  exert  such  authority  for  the 
purpose  of  guarding  against  the  injury  which  would  re- 
sult from  themaking  and  use  of  spiuious  imitations  of  the 
instrumentality  must  be  equally  extensive. 

We  fail  to  imderstand  the  danger  to  the  powers  of  gov- 
ernment of  the  several  States  which  it  is  suggested  must 
arise  from  sustaining  the  validity  of  the  provisions  of  the 
act  of  Congress  in  question.  On  the  contrary,  we  are  of 
opinion  that  to  deny  the  powCT  asserted  would  be  to  de- 
part from  the  text  of  the  Constitution  and  to  overthrow 
principles  of  interpretation  which,  as  we  have  seen,  have 
been  settled  since  McCvMoch  v.  Maryland,  4  Wheat.  316, 
and  which  in  application  have  never  been  deviated  from. 

This  conclusion  remains  unshaken  despite  an  examina- 
tion of  the  decided  cases  cited  by  the  court  below  in  its 
opinion  or  which  were  pressed  upon  our  attention  in 
argument,  since  in  our  judgment  they  all  but  express  the 
general  principles  of  interpretation  which  we  have  applied 
and  which  are  decisive  against  the  contention  of  want  of 
power  in  Congress  which  was  upheld  below  and  is  here 
insisted  upon. 

It  follows  that  the  judgment  below  was  wrong.  It  must 
therefore  be  reversed  and  the  case  be  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

And  itia  80  ordered. 

Mb.  Justice  Pttnet  dissents. 
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XJNITED  STATES  v.  FERGER  ET  AL.  (NO.  2). 

EBROB  TO  THE  DISTRICT  COURT  OF  THE  X7KITED  STATES  FOB 

THE  S0X7THSRN  DISIBICT  OF  OHIO. 

No.  777.    Allied  April  29,  1919.— Decided  June  2,  1919. 

CongresB  has  power,  under  the  oommeroe  clause,  to  forbid  and  punish 
a  oonspirafsy  to  forge  and  utter  biUs  of  lading  for  fictitious  interstate 
shipments.    United  Stales  v.  Ferger^  arUe,  199. 

256  Fed.  Rep.  388,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  AsststarU  Attorney  General  Brown,  with  whom  Mr. 
Charles  H.  Weston  was  on  the  brief,  for  the  United  States. 

Mr.  Charles  E.  Hughes,  with  whom  Mr.  John  C.  Her- 
mann and  Mr.  Sherman  T.  McPherson  were  on  the  brief, 
for  defendants  in  error. 

Mr.  Francis  B.  James,  by  leave  of  court,  filed  a  brief  on 
behalf  of  the  National  Industrial  Traffic  League,  as  amicus 
curuB. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

This  case  is  disposed  of  by  the  ruling  just  announced 
in  No.  776,  ante,  199.  The  indictment  here  was  for  conspir- 
ing to  do  the  various  acts  charged  in  the  previous  case, 
that  is,  the  fraudulent  fabrication  and  uttering  of  the  same 
fictitious  bills  of  lading  and  the  obtaining  of  money  thereon 
by  delivering  the  same  to  the  Second  National  Bank  of 
Cincinnati  as  collateral.    The  demurrer  which  was  bus- 
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tained  by  the  court  below  in  the  previous  case  was  also 
Bustained  as  to  this. 

While  there  is  a  separate  writ  of  error  and  a  separate 
record  in  this  case,  it  is  conceded  by  all  parties  ih&t  the 
cases  are  in  l^al  principle  the  same  and  that  the  decision 
of  one  concludes  the  other.  It  follows,  therefore,  that  for 
the  reasons  stated  in  the  previous  case,  No.  776,  the  judg- 
ment in  this  must  be  and  it  is  reversed  and  the  case  re- 
manded for  further  proceedings  in  conformity  with  this 
opinion. 

And  itiaao  ordered. 

Mb.  JxjffncE  PrrKmr  dissents. 


<^mm 


CAPITAL  TRUST  COMPANY,  ADMINISTRATOR 

OF  ARNOLD,  i;.  CALHOUN. 

JBBBOB  TO  THE   COUBT   OF  APPEALS  OF  THE   STATE   OF 

KENTUCKY. 

No.  S68.    Allied  May  2,  1919.— Decided  June  2,  1919. 

For  the  proBecution  of  a  claim  for  taking  and  use  of  private  property 
in  the  Civil  War,  claimant  agreed  to  pay  an  attorney's  fee  of  50% 
of  the  amount  to  be  collected,  to  be  a  lien  on  any  warrant  to  be  issued 
in  payment  of  the  claim;  the  bill  was  referred  by  the  Senate  under 
§  14  of  the  Act  of  March  3, 1887,  c.  359, 24  Stat.  505,  now  Jud.  Code, 
§  151,  to  the  Court  of  Claims,  where,  after  evidence  and  trial,  favor- 
able findings  were  secured,  upon  which  Congress  appropriated  an 
amount  in  payment,  but  with  the  restriction  that  no  part  thereof  in 
excess  of  20%  should  be  paid  to  or  received  by  any  attorney  on  ao- 
oount  of  services  rendered  in  connection  with  the  claim,  the  act 
further  declaring  it  a  misdemeanor  for  any  attorney  to  exact  or  re- 
ceive for  such  services  any  sum  exceeding  that  percentage  of  the 
amount  appropriated,  any  contract  to  the  contrary  notwithstanding. 
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Aflwiming  the  provision  for  a  lien  not  violative  of  Rev.  Stats.,  §  3477, 
and  the  contract  valid  when  made,  held,  that  while  the  attorney's 
right  to  collect  his  fee  from  other  assets  of  the  client  was  not  affected, 
the  restriction,  as  to  the  fund  appropriate,  was  within  the  power 
of  Congress,  and  did  not  deprive  him  of  property  or  of  liberty  of  con- 
tract without  due  process,  although  subsequent  to  the  making  of 
the  contract  and  rendition  of  the  services.  P.  217. 
177  Kentucky,  518,  reversed. 

The  case  is  stated  in  the  opiiuon. 
Mr.  T.  L.  Edelen  for  plaintiff  in  error. 

Mr.  Joseph  W.  Bailey  and  Mr.  Charles  F.  Consaul  for 
defendant  in  error: 

It  is  maintained  by  defendant  in  error  that  the  provi- 
sions of  §  4,  of  the  Act  of  March  4, 1915,  denying  his  right 
to  collect  from  his  former  client  the  full  compensation 
due  under  a  valid  contract,  for  his  professional  services 
rendered  prior  to  the  enactment,  and  making  him  liable  to 
punishment  for  a  misdemeanor  in  event  he  either  compels 
or  accepts  compliance  with  the  terms  of  such  valid  con- 
tract)  are  in  direct  derogation  of  his  rights  imder  the 
Fifth  Amendment,  in  that  the  statute  attempts  to  deprive 
defendant  in  error  of  his  property  and  liberty  without 
due  process  of  law. 

Defendant  in  error  does  not  contend  that,  by  reason 
of  his  services  rendered  under  his  contract,  he  acquired 
any  right  of  property  as  against  the  United  States.  The 
property  right  so  acquired  is  agaiost  the  Arnold  estate. 
The  claim  having  been  investigated  and  tried  in  the  Court 
of  Claims,  and  an  appropriation  having  been  made  by 
Congress  for  payment  of  the  sum  awarded,  and  payment 
having  actually  been  made,  the  amount  appropriated 
(less  the  20  per  cent,  received,)  now  in  the  hsmds  of  the 
administrator  of  the  Arnold  estate,  is  chargeable  with 
payment  of  the  residue  of  the  agreed  fee. 
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This  right  of  property  was  acquired  and  held  under  and 
by  virtue  of  professional  services  rendered,  in  accordance 
with  a  valid  contract,  having  express  statutory  sanction, 
in  no  manner  opposed  to  public  policy,  and  was  acquired 
prior  to  the  enactment  in  question.  At  least  from  date 
of  allowance  of  the  claim  by  the  Court  of  Claims,  Cal- 
hoim  had  a  chose  in  action,  as  against  his  client,  under  his 
valid  contract  whereimder  he  had  completed  his  services. 
That  a  right  of  property  is  thus  acquired  by  counsel  has 
been  recognized  by  the  courts.  McGowan  v.  Parish,  237 
U.  S.  285. 

The  instant  the  act  was  approved  by  the  President, 
every  individual  claimant  therein  named  became  the 
owner  of  the  sum  appropriated  to  him.  He  could,  on 
refusal  by  the  Treasury  officials  to  pay  his  claim,  secure  a 
mandamus  compelling  payment.  United  States  ex  rel. 
Parish  v.  MacVeagh,  214  U.  S.  124;  0^)om  v.  Nicholson^ 
13  WaU.  654. 

Decisions  opposed  to  our  position  herein  {Ral^on  v. 
Dunaway,  123  Arkansas,  12;  Calhoun  v.  Massie,  123  Vir- 
ginia, 673)  holding  that  counsel  could  acquire  by  their 
performance  of  services  under  valid  contracts,  no  rights 
whereof  they  mi^t  not  be  divested  by  act  of  Congress 
at  any  time  prior  to  actual  payment  of  the  claim,  overlook 
the  legal  principle  that  the  fee  contract  constituted  a 
chose  in  action,  and  further,  that  a  chose  in  action  is 
property,  r^ardless  of  whether  or  not  there  exists  a  pres- 
ent right  to  sue  thereon.  It  is  within  the  bounds  of  reason 
to  say  that  the  rights  of  Calhoim  became  vested  as  soon 
as  he  accepted  the  employment  and  b^an  rendering  his 
services.    Price  v.  Haeberle,  25  Mo.  App.  201. 

It  is  plain  that  the  right  becomes  a  vested  property 
ri^t  at  least  on  the  securing  of  a  favorable  report  or 
allowance  of  the  claim  at  the  hands  of  the  Court  of  Claims. 
Roberts  v.  Consaul,  2A  App.  D.  C.  551,  559;  Schooner 
Zilpha,  40  Ct.  Chns.  200. 
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Tlie  uncertainty  as  to  time  of  payment,  or  even  the 
possible  micertainty  as  to  whether  Congress  may  appro* 
priate  for  the  entire  amount  reported,  does  not  affect 
the  character  of  this  vested  or  property  right,  although  it 
may  affect  its  extent  or  value.  As  the  claim  itself  con- 
stituted property,  which  admittedly  goes  to  the  admin- 
istrator, Erwin  v.  United  States,  97  U.  S.  392,  the  rights  of 
Calhoun  to  his  compensation  must  likewise  be  property, 
like  an  estate  in  contingent  remainder,  or  the  interest  of  an 
assured  imder  a  policy  of  life  insurance. 

If  Calhoun  had  died  prior  to  payment  of  the  claim,  his 
property  right  would  have  passed  as  such  to  his  admin- 
istrator or  executor,  and  could  have  been  enforced.  Mo- 
Gcwan  v.  Pariah,  supra. 

Legislation  impairing  property  rights  in  contracts  vio- 
lates the  Fifth  Amendment. 

In  a  certain  sense  it  may  be  said  that  the  statute  here 
involved  does  not  directly  impair  the  liberty  of  making  a 
contract,  but  it  does  in  terms  operate  to  deprive  defendant 
in  error  of  his  liberty  of  either  enforcing  compliance  by 
his  client  with  the  terms  of  a  valid  contract,  or  even  of 
accepting  from  an  honest  client  the  agreed  compensation 
in  excess  of  a  sum  equal  to  20%  of  the  siun  collected  upon 
a  claim. 

With  reference  to  what  the  court  said  in  Ex  parte  Gar- 
land,  4  Wall.  333,  it  may  be  pertinently  asked  of  what 
value  is  the  right  to  appear  in  court  and  argue  causes  for 
suitors,  if,  after  the  attorney  has  performed  these  func- 
tions of  his  profession,  he  can  be  deprived  by  act  of  Con- 
gress of  the  fruits  of  his  labors? 

The  limitation  of  attorney  fees  in  pension  cases  was 
purely  prospective  in  its  operation.  The  theory  of  the 
court  in  Frisbie  v.  United  States,  157  U.  S.  160,  was  that, 
in  granting  or  extending  a  privilege.  Congress  may  si- 
multaneously lay  certain  conditions  upon  persons,  either 
claimants  or  counsel,  availing  themselves  of  such  privi- 
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l^e  or  e3rt;ension.  It  by  no  means  follows,  however,  that 
Congress  may  impose  such  conditions  upon  counsel,  after 
services  have  been  fully  rendered,  under  valid  contracts, 
and  make  such  conditions  practically  retroactive  in  a 
manner  to  deprive  coimsel  of  their  property  rights,  ac- 
quired under  their  contracts,  and  enforceable  agaiost 
their  clients. 

The  limitation  of  coimsel  fees  in  Indian  depredation 
claims  was  sustained,  in  BaU  v.  HalaeU,  161  U.  S.  72,  as 
being  a  condition  laid  by  Congress  on  the  right  to  sue. 
That  act  did  not,  like  the  one  here,  seek  to  enact  such 
limitation  after  the  suit  had  been  conducted  to  a  termina- 
tion in  the  Court  of  Claims. 

In  the  following  cases  the  present  fee  limitation  has 
been  adjudged  imconstitutioiml  and  void:  Moyera  v. 
Memphis,  135  Tennessee,  263;  Black  v.  O^Hara,  Admr., 
175  Kentucky,  623;  Ixiy  v.  Lay,  118  Mississippi,  549; 
Newman  v.  Mayers,  47  App.  D.  C.  102;  King  v.  Pans, 
Admr.,  77  Florida, — .  In  two  cases,  it  was  sustained: 
Ralstan  v.  Dunaway,  123  Arkansas,  12;  Calhoun  v.  Massie, 
123  Virgmia,  673.  Obviously,  Congress  has  the  power 
(as  distinguished  from  the  right)  to  decline  to  appropriate 
money  for  any  purpose. 

Mb.  Jus^ce  McEenna  delivered  the  opinion  of  the 
court. 

Proceeding  in  equity  under  the  law  of  Kentucky  for  an 
accoimting  from  the  Capital  Trust  Company  as  admin- 
istrator de  bonis  nan  of  the  estate  of  Thomas  N.  Arnold, 
deceased,  and  that  the  estate  be  settled  and  distributed. 

Defendant  in  error  Calhoun  and  Calhoun  &  Sizer,  a  firm 
composed  of  C.  C.  Calhoim  and  Adrian  Sizer,  attorneys  at 
law,  appeared  in  the  proceeding  and  by  cross-petition 
prayed  judgment  against  the  trust  company  as  such  ad- 
ministrator for  the  sum  of  $1504.50,  with  interest  from 
July  10,  1915. 
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An  outline  of  the  facts  is  as  follows:  Thomas  N.  Arnold, 
prior  to  his  death,  believing  that  he  had  a  just  daim 
against  the  United  States,  entered  into  a  contiact  with  the 
firm  of  Calhoun  &  Sizer  and  employed  it  to  undertake  the 
prosecution  of  the  claim,  and  on  August  1,  1905,  entered 
into  a  writt^i  contract  with  it  by  which,  in  consideration 
of  the  services  rendered  and  to  be  rendered  by  it  in  the 
prosecution  of  the  claim,  he  i^preed  to  pay  it  a  fee  equal  in 
amount  to  50%  of  whatever  sum  of  money  should  be 
awarded  or  collected  on  the  claim,  the  payment  of  which 
was  made  a  lien  upon  the  claim  or  upon  any  draft  or  evi- 
dence of  payment  that  migiht  be  issued  in  Uquidation 
thereof. 

The  firm  undertook  the  prosecution  of  the  claim  and 
bills  were  introduced  in  Congress  for  its  payment,  and  on 
May  22,  1908,  it  was  referred  to  the  Court  of  Claims  by 
a  resolution  of  the  United  States  Senate  for  findings  of 
fact  under  §  14  of  the  Act  of  March  3,  1887,  c.  359,  24 
Stat.  505,  now  §  151  of  the  Judicial  Code.  About  that 
time  the  firm  of  Calhoun  &  Sizer  was  dissolved  and  sub- 
sequently Arnold  died  and  the  beneficiaries  of  the  estate 
entered  into  a  written  contract  with  defendant  in  error, 
C.  C.  Calhoim,  to  continue  the  prosecution  of  the  claim 
and  agreed  to  pay  him  50%  of  the  amoimt  which  might  be 
collected,  the  fee  to  be  a  lien  ^'on  any  warrant"  which 
might  ^'be  issued  in  payment  of  said  claim." 

January  15, 1912,  the  Court  of  Claims  made  findings  of 
fact  in  the  matter  of  the  claim  and  stated  the  amount 
thereof  as  $5015.00.  The  court's  findings  were  certified 
to  Congress  and  that  body,  by  an  Act  approved  March  4, 
1915,  c.  140,  38  Stat.  962,  made  an  appropriation  for  the 
payment  of  the  claim  and  the  Secretary  of  the  Treasury 
was  directed  to  pay  it. 

The  act,  however,  contained  the  following  provisions: 

''That  no  part  of  the  amount  of  any  item  appropriated 
in  this  bill  in  excess  of  twenty  per  centum  thereof  shall  be 
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paid  or  deliyered  to  or  received  by  any  agent  or  agents, 
attorney  or  attomejrs  on  account  of  services  rendered  or 
advances  made  in  connection  with  said  claim. 

"It  shall  be  unlawful  for  any  agent  or  agents,  attorney 
or  attorneys  to  exact,  collect,  withhold  or  receive  any  sum 
which  in  the  aggregate  exceeds  twenty  per  centum  of  the 
amoimt  of  any  item  appropriated  in  this  bill  on  account  of 
services  rendered  or  advances  made  in  connection  with 
said  claim,  any  contract  to  the  contrary  notwithstanding. 
Any  person  violating  the  provisions  of  this  Act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  in  any  sum  not  exceeding  $1000." 

Jime  7,  1915,  Calhoun  requested  the  Secretary  of  the 
Treasury  to  issue  a  warrant  to  him  for  the  sum  of  $1003, 
which  he  recited  was  to  be  payable  to  him  on  account  of 
services  as  attorney  in  the  claim  of  the  Capital  Trust 
Company  against  the  United  States,  as  appropriated  for 
by  the  act  of  Congress,  the  receipt  of  said  warrant  to  be 
taken  and  accepted  as  a  full  and  final  release  and  discharge 
of  any  claim  he  had  against  the  United  States  on  accoimt 
of  services  in  said  claim. 

Afterward,  on  July  1, 1915,  notice  was  given  to  Calhoun, 
as  attorney  for  the  claimant,  that  in  settlement  of  the 
claim  a  check  was  mailed  him  for  S1003,  being  20%  of  the 
claim,  and  to  the  trust  company  as  administrator  de  bonis 
rum  of  Arnold,  check  for  $4012.  A  part  of  this  money  is 
still  in  the  hands  of  such  administrator  and  there  is  no 
other  property  belonging  to  the  estate. 

The  cross  petition  additionally  asserts  the  following: 
No  part  of  the  fee  except  the  sum  of  $1003  has  been  paid 
and  there  is  a  balance  due  of  $1504.50,  with  interest  from 
July,  1915,  the  date  the  money  was  received  by  the  trust 
CQmi)any. 

July  10,  1915,  Calhoun  presented  his  claim  to  the  ad- 
ministrator duly  proved  and  demanded  payment,  but 
payment  was  refused.    The  whole  of  the  $1504.50,  there- 
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fore,  remains  unpaid,  and  Calhoun  has  a  lien  upon  the 
fund  for  the  payment,  he  having  accepted  the  check 
for  $1003  under  protest  and  only  on  account.  The 
contract  preceded  the  act  of  Congress  and  when  the  act 
was  passed  such  contracts  were  lawful  and  Congress  was 
without  authority  to  take  from  him  his  property  without 
due  process  of  law  or  just  compensation  therefor  or  to  de- 
prive him  of  his  Uberty  of  contract. 

This  is  repeated  and  emphasized  in  various  ways  and 
the  Fifth  Amendment  is  especially  invoked  as  sustaining 
it,  and  for  which  reasons  it  is  allied  that  the  '^attempted 
limitation  of  attorney's  fees  by  said  act"  was  ''null  and 
void.'' 

A  demurrer  to  the  cross  petition  was  overruled  and  the 
trust  company  answered.  A  detail  of  its  averments  is  not 
necessary.  It  practically  admits  those  of  the  cross-peti- 
tion and  pleads  in  defense  the  provisions  of  the  act  of  Con- 
gress, and  also  §  3477,  Rev.  Stats. 

A  demurrer  was  sustained  to  the  answer  and  judgment 
rendered  for  Calhoun  for  the  sum  of  $1504.50,  with  inter- 
est from  July  1, 1915.  The  judgment  was  aflSrmed  by  the 
Court  of  Appeals.  The  court  said:  ''This  case  runs  on 
aU  fours  with  Black  v.  O'Hara's  Admr.,  175  Ky.  623, 
where  it  was  held  that  the  Act  of  Congress  approved 
March  4,  1915,  appropriating  money  for  the  payment  of 
similar  claims  and  containing  a  similar  provision  limiting 
an  attorney's  fee  to  twenty  per  cent,  of  the  amount  re- 
covered, in  so  far  as  it  attempted  to  limit  the  amount 
of  a  fee  theretofore  earned,  was  unconstitutional  and  in- 
valid. 

"We  have  been  urged  to  recede  from  the  rule  annoimced 
in  Black  v.  0^ Harass  Admr.y  supra,  as  being  unsound  in 
principle;  but  after  a  careful  reconsideration  of  the  rea- 
soning by  which  the  decision  in  that  case  is  supported, 
we  are  satisfied  of  its  soimdness,  and  reafSrm  it." 

We  encounter  at  the  outset  a  question  upon  the  form 
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of  the  judgment.  The  cross-petition  was  presented  in  a 
proceeding  to  require  an  accounting  of  the  administrator 
of  Arnold  and  the  petition  asserted  a  claim  and  Hen  upon 
the  money  in  the  administrator 's  hands  received  from  the 
United  States  Government.  The  judgment,  however, 
does  not  refer  to  that  money  or  the  Uen  upon  it;  it  pro- 
vides only  that  Calhoim  recover  of  the  administrator  "the 
simi  of  fifteen  himdred  and  four  50/100  dollars  with  inter- 
est from  July  1st,  1915,  and  his  costs  herein  and  may  have 
execution,"  etc. 

If  the  judgment  only  establishes  a  claim  against  the 
adininistrator  to  be  satisfied,  not  out  of  the  moneys  re- 
ceived from  the  United  States  but  from  oth^  assets  of 
the  estate,  a  situation  is  presented  which  it  was  said  in 
NuU  V.  Knvi^  200  U.  S.  12, 21,  would  not  encounter  l^al 
objection.  In  other  words,  the  limitation  in  the  act  ap- 
propriating the  money  to  20%  as  the  amoimt  to  be  paid 
to  an  agent  or  attornqr  would  have  no  application  or  be 
involved. 

But  the  judgment  is  construed  by  the  parties  as  having 
more  specific  operation,  construed  as  subjecting  the  money 
received  from  the  Government  to  the  payment  of  the  bal- 
ance of  Calhoun's  fee,  doubtless  because  the  estate  has  no 
other  property.  On  that  account  it  is  attacked  by  the 
trust  company  and  defended  by  Calhoim.  The  contro- 
verey  thus  presented  is  discussed  by  counsel  in  two  prop- 
ositions: (1)  The  vaUdity  of  the  contract  independently 
of  the  limitation  imposed  by  Congress  upon  the  appro- 
priated money;  (2)  the  power  of  Congress  to  impose  the 
limitation  as  to  that  money.  The  latter  we  r^ard  as  the 
main  and  determining  proposition;  the  other  may  be 
conceded,  certainly  so  far  as  fixing  the  amoimt  of  compen- 
sation for  Calhoun's  services  (we  say  Calhoim's  services 
as  the  appearance  of  the  firm  of  Calhoun  &  Sizer  was 
withdrawn),  and  even  so  far  as  the  contract  provided  for 
a  lien,  if  the  distinction  made  by  counsel  be  tenable — ^that 
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18,  a  di8tmcti0n  between  a  lien  on  the  claim  and  a  lien 
"upon  any  draft,  money,  or  other  evidence  of  payment/' 
to  quote  from  the  first  agreement,  or  "on  any  warrant 
which  may  be  issued  in  payment,"  to  quote  from  the 
second  agreement. 

So  far  as  the  contract  fixed  the  amoimt  of  fee  it  is  within 
the  rule  of  NiUt  v.  KntU,  supra,  and,  for  the  sake  of  the 
argument,  the  lien  may  be  conceded  to  be  valid  against 
§  3477,  Rev.  Stats.,  to  the  contrary  if  it  be  regarded  as 
having  been  given  not  upon  the  claim  but  upon  its  evi- 
dence, as  counsel  contend.  It  may,  therefore,  not  only 
escape  the  defect  that  was  held  fatal  to  the  lien  asserted 
in  Nutt  V.  Knvt,  but  may  claim  the  support  of  McOcwan 
V.  Parish,  237  U.  S.  286. 

We,  however,  need  not  dwell  upon  the  distinctions 
(their  soimdness  may  be  disputed)  nor  upon  the  conten- 
tions based  upon  them,  because,  as  we  have  said,  we  con- 
sider the  other  proposition,  that  is,  the  power  of  Congress 
over  the  appropriated  money  and  the  limitation  of  pay- 
ment out  of  it  to  an  agent  or  attorney  to  20%  of  the  claim, 
to  be  the  decisive  one. 

In  its  discussion  counsel  for  Calhoun  have  gone  far  afield 
and  have  invoked  many  propositions  of  broad  general- 
ity— ^have  even  adduced  as  impliedly  gainst  the  power, 
if  we  understand  counsel,  the  constitution  of  the  Coiut  of 
Claims  and  its  jurisdiction  as  weight  in  the  same  direction. 

We  can  only  instance  some  of  the  points  of  the  argu- 
ment. The  Act  of  February  26,  1853,  c.  80,  10  Stat.  161, 
now  §  823,  Rev.  Stats.,  is  cited  as  recognizing  the  right  of 
attorneys  to  compensation  for  their  services  in  claims 
against  the  United  States,  and  it  is  said  that  contracts 
for  such  compensation  have  been  universally  sanctioned 
as  l^al.  And,  further,  official  statements  are  adduced  to 
the  effect  that  the  Coxut  of  Claims  is  so  constituted  "that 
the  successful  prosecution  of  a  claim"  in  it  "is  something 
more  than  a  merely  perfunctory  performance  on  part  of 
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counsel" ;  it  is  "a  matter  of  great  business  hazard  and  risk 
to  counsel  when  done  upon  purely  contingent  fees."  And 
in  many  cases,  it  is  further  urged,  no  other  than  contin- 
gent fees  are  possible  and  to  deny  them  is  practically  to 
deny  the  right  to  counsel.  Mr.  Justice  Miller  is  quoted 
from,  in  Taylor  v.  Bemiss,  110  U.  S.  42,  in  illustration  of 
such  result  and  its  injury. 

The  right  to  counsel  being  thus  recognized,  and  recog- 
nized antecedently  to  the  contract  now  involved,  it  be- 
came, counsel  contend,  a  ''pre-«xisting  valid  right,"  and  to 
take  it  away  is  to  divest  the  right — ^to  take  it  away  is  to  de- 
prive of  property  of  value  assured  of  protection  by  the  Con- 
stitution of  the  United  States.  To  sustain  the  contentions 
a  number  of  state  cases  are  cited.  Among  them  is  Black 
V.  0  ^Hqraj  Admr.,  175  Kentucky,  623,  the  case  which  the 
Court  of  Appeals  regarded  as  authority  for  its  ruling  in  the 
present  case. 

In  a  general  sense  there  is  force  and  much  appeal  in  the 
contentions,  but  we  think  they  carry  us  into  considerations 
beyond  our  cognizance.  Liberty  in  any  of  its  exertions 
and  its  protection  by  the  Constitution  are  of  concern. 
The  right  to  bind  by  contract  and  require  performance 
of  the  contract  are  examples  of  that  liberty  and  that  pro- 
tection and  they  might  have  resistless  force  against  any 
interfering  or  impairing  legislation  if  the  contest  in  the 
case  was  simply  one  between  Calhoun  and  the  Arnold 
estate.  But  there  are  other  elements  to  be  considered — 
there  is  the  elementof  the  condition  Congress  imposed  on 
the  subject-matter  of  the  controversy  regarded  as  a  con- 
dition of  its  grant.  Relief  could  only  be  had  through 
l^lislation.  This  was  petitioned  and  the  Senate  of  the 
United  States  was  prompted  to  refer  the  claim  to  the 
Court  of  Claims.  A  d^ect  of  remedy  remained  even 
after  the  court  had  been  thus  invoked  and  had  reported 
the  amoimt  and  facts  of  the  claim.  Further  legislation 
was  necessary,  but  it  could  not  have  been  compelled;  it 
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was  optional,  not  compulsory;  and  it  would  seem  to  re- 
quire no  argument  to  convince  that  the  terms  of  its  enact- 
ment must  be  taken  as  expressed  and  the  relief  it  granted 
accepted  with  the  condition  imposed  upon  it.  Indeed, 
the  proposition  is  confused  by  its  discussion.  And  it  is 
certainly  difficult  to  deal  with  the  distinction  that  counsel 
make  between  preexisting  and  prospective  transactions. 
The  right  \b  absolute  and  universal  and  necessarily  must 
be  to  have  any  strength  at  all.  It  is  only  arbitrary  in  the 
sense  that  many  of  the  faculties  of  government  are.  And 
we  have  seen  there  was  exertion  of  one  of  its  powers  in  the 
present  case — ^not,  however,  to  interfere  with  or  lessen 
the  asserted  obligation  of  the  contract  between  Arnold 
and  Calhoun,  but  to  limit  only  the  application  of  the 
money  gratuitously  appropriated  in  the  payment  of  at- 
torneys'  fees.  The  contention  is  that  this  cannot  be  done, 
or,  to  put  it  another  way,  that  the  appropriation,  though 
it  could  not  be  compelled,  was  yet  subservient  to  the  con- 
tract of  CaJhoim  (and,  we  may  interject,  if  for  50%,  for 
any  per  cent,  or  terms)  and  that  he  was  entitled  to  all  the 
contract  provided,  denuded  of  the  condition  imposed  upon 
the  appropriation. 

The  contention  has  no  legal  basis,  and  it  may  be  said  it 
has  no  equitable  one.  Neither  the  justice  nor  the  policy 
of  what  sovereignty  may  do  or  omit  to  do  can  be  judged 
from  partial  views  or  particular  iostances.  It  is  easy  to 
conceive  what  difficulties  beset  and  what  circumstances 
had  to  be  considered  in  l^slating  upon  such  claims.  Defi- 
nite dispositions  were  matters  of  reflection  and,  it  may  be, 
experience — imposition  was  to  be  protected  against  as 
well  as  just  claims  provided  for,  and,  considering  claimants 
and  their  attorneys  in  the  circumstances,  it  may  have 
seemed  to  Congress  that  the  limitation  imposed  was  fully 
justified,  that  20%  of  the  amounts  appropriated  would  be  a 
proper  adjustment  between  them.  We  are  not  concerned, 
however,  to  accuse  or  defend.   Whatever  might  have  been 
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the  moving  considerations,  the  power  exercised  must  be 
sustained,  Frisbie  v.  United  States,  157  U.  S.  160;  BaU  v. 
HalseU,  161  U.  S.  72. 

The  first  case  dealt  with  conditions  upon  pension  I^s- 
lation;  the  second  concerned  a  claim  against  the  United 
States  on  account  of  Indian  depredations.  It  is,  therefore, 
contended  that  they  are  unlike  Calhoun's  contract  with 
Arnold  and  that  their  principle  is  not  applicable.  We 
think  otherwise.  The  l^slation  passed  on  was  sustained 
as  within  the  power  of  government. 

We  conclude,  therefore,  that  Calhoun's  claim  for  a  bal- 
ance due  as  fees  cannot  be  paid  out  of  the  moneys  appro- 
priated by  Congress  and  now  in  the  hands  of  the  admin- 
istrator de  bonis  mm,  or  recognized  as  having  any  validity 
as  against  that  fund.   Beyond  this  we  need  not  go. 

Judgment  reversed  and  cause  remanded  for  further  jjro- 
ceedings  not  inconsistent  with  this  opinion. 

Mb.  Justice  Holmes  concurs  in  the  result. 

Mb.  Justice  McReynolj)8  took  no  part  in  the  decision. 
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DANA,  INDIVIDUALLY,  v.  DANA,  EXECUTOR  OF 

DANA,  ET  AL. 

£BBOB  TO  THE  SUPBEME  JUDICIAL  COUBT  OF  THE  STATE  OF 

MASSACHUSETTS. 

No.  276.    Argued  March  24,  1919.— Decided  June  2,  1919. 

A  judgment  holding  certain  shares  of  such  a  character  as  to  oome  within 
the  general  succession  tax  of  the  State,  though  the  tax  was  opposed 
as  reaching  real  property  outside  of  the  State,  held  not  to  involve 
the  validity  of  the  tax  statute  or  of  an  authority  exercised  under  the 
State,  and  hence  not  to  be  reviewable  by  writ  of  error  under  Jud. 
Code,  §  237,  as  amended  in  1916. 

Writ  of  error  to  review  227  Massachusetts,  562,  dismissed. 
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The  case  is  stated  in  the  opinion. 

Mr.  HoUis  R.  Bailey  for  plaintiff  in  error. 

Mr.  WiUiam  Harold  Hitchcock^  Assistant  Attorney  Gen- 
eral of  the  Commonwealth  of  Massachusetts,  with  whom 
Mr.  Henry  C.  AttwiUy  Attorney  General  of  the  Common- 
wealth of  Massachusetts,  was  on  the  brief,  for  defendants 
in  error. 

Mr.  Justice  Day  delivered  the  memorandimi  opinion 
of  the  court. 

This  is  a  writ  of  error  seeking  to  review  in  this  court  a 
decree  of  the  Supreme  Judicial  Court  of  Massachusetts. 
The  controversy  concerned  the  right  to  tax  under  the 
Massachusetts  Statutes  of  1909,  c.  490,  Part  IV,  §  1,  as 
amended  by  Stats.  1912,  c.  678,  the  passing  of  certain 
interests  under  the  will  of  Edith  L.  Dana,  in  the  Duluth 
and  Gladstone  Real  Estate  Trust,  in  thirty  preferred 
shares,  forty-five  common  shares  of  the  Amoskeag  Man- 
ufacturing Company  and  in  one  hundred  and  thirty  shares 
of  the  Boston  Ground  Rent  Trust. 

The  probate  court  held  in  favor  of  the  Treasurer  and 
Receiver  General, — ^that  all  of  the  interests  of  the  teekar 
trix  in  the  several  trusts  and  companies  named  were  tax- 
able under  the  Massachusetts  statute.  The  case  was  de- 
cided in  the  Supreme  Judicial  Court  of  Massachusetts  on 
June  29,  1917,  and  final  decree  entered  July  23,  1917. 
227  Massachusetts,  562.  The  ground  upon  which  it  is 
sought  to  bring  the  case  here  on  writ  of  eiror  rests  upon 
the  assertion  that  the  Supreme  Judicial  Court  erred  in 
sustaining  the  succession  tax  because  it  was  imposed  on 
or  on  accoimt  of  real  estate  situated  outside  of  Massachu- 
setts; therefore,  rendering  the  assessment  of  the  tax  a  vio- 
lation of  rights  secured  l^  the  Fourteenth  Amendment  to 
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the  Constitution  of  the  United  States,  in  that  it  took  the 
property  of  the  plaintiff  in  error  without  due  process  of  law. 

The  case  was  decided,  and  the  decree  entered  in  the 
Supreme  Judicial  Court  since  the  passage  of  the  Act  of 
September  6,  1916,  c.  448,  39  Stat.  726,  amendmg  §  237 
of  the  Judicial  Code.  Since  the  passi^  of  the  amendment, 
cases  brought  within  its  effect,  of  the  character  of  this  one, 
cannot  be  brought  here  by  writ  of  error  unless  there  is 
drawn  in  question  the  validity  of  a  statute  of  or  an  authojv 
ity  exercised  \mder  the  State  on  the  ground  of  their  being 
repugnant  to  the  Federal  Constitution,  treaties  or  laws. 
Other  cases  of  alleged  denial  of  federal  rights,  as  specified 
in  the  statute,  can  be  reviewed  in  this  court  oijy  upon 
writ  of  certiorari. 

An  examination  of  the  record  in  the  case  and  the  opinion 
of  the  Supreme  Judicial  Coiut,  shows  that  neither  the 
validity  of  the  statute,  nor  the  validity  of  any  authority 
exercised  imder  the  State  was  drawn  in  question.  The 
case  was  decided  on  the  view  which  the  Supreme  Judicial 
Court  entertained  of  the  character  of  the  property  in- 
volved, and  neither  in  the  record  nor  in  the  opinion  of  the 
court  does  it  appear  that  any  question  was  raised  or  de- 
cided which  involved  the  validity  of  the  statute  of  the 
State,  or  of  an  authority  exercised  under  the  State,  on  the 
ground  of  their  repugnancy  to  the  Constitution,  treaties, 
or  laws  of  the  United  States.  It  follows  that  the  only 
right  of  review  in  this  coiut  of  the  decree  of  the  Supreme 
Judicial  Court  of  Massachusetts  was  by  writ  of  certiorari. 
It  is  only  necessaiy  to  refer  to  our  decisions  construing  the 
amendment  of  September  6,  1916.  PkHadelpkia  &  Read- 
ing Coal  &  Iran  Co.  v.  Gilbert,  245  U.  S.  162;  Ireland  v. 
Woods,  246  U.  S.  323;  Stadelman  v.  Miner,  246  U.  S.  544; 
Northern  Pacific  Ry.  Co.  v.  Solum,  247  U.  S.  477,  481. 

The  writ  of  error  must  be  dismissed  for  want  of  juris- 
diction. 

Dismieaed. 
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FLANDERS,  AS  TRUSTEE  OF  COLEMAN,  v. 

COLEMAN- 

APPEAL  nU>M  THE  DISHUCT  COURT  OF  THE  XTNITED  EQUATES 
FOB  THE  SOITTHEBN  DISTRICT  OF  GEORGIA. 

No.  410.    Argued  April  14,  16,  1919.— Decided  June  2,  1919. 

In  a  suit  hy  a  trustee  in  bankruptcy  to  set  aside  preferences  and  trans- 
fers, the  jurisdiction  of  the  District  Court  depends  upon  the  allega- 
tions of  the  bill  and  not  on  the  proof  in  support  of  them;  and,  where 
the  bill  makes  a  substantial  case  within  the  jurisdiction,  the  court 
must  determine  the  merits.    P.  227. 

Under  the  Bankruptcy  Act,  as  amended  in  1903  and  1910,  the  District 
Court  has  jurisdiction  of  a  suit  brought  by  the  trustee  against  a  third 
party  without  his  consent,  to  set  aside  preferences,  under  §  60b,  and 
transfers  under  §§  67e  and  70e.  Id. 

Whether  an  alleged  surrender  of  real  property  and  delivery  of  rent 
notes  amounted  to  conveyances  under  the  state  law,  held  matters 
appertaining  to  the  merits  and  not  to  be  considered  on  direct  appeal 
under  §  238  of  the  Judicial  Code.   P.  229. 

249  Fed.  Rep.  757,  reversed. 

The  case  is  stated  in  the  opinioiu 

Mr.  Frederick  T.  Sauaajfy  with  whom  Mr.  A.  S.  Bradley 
was  oa  the  briefSi  for  appellant. 

Mr.  F.  H.  Saffold  for  appellee. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  case  is  here  (Judicial  Code,  §  238)  solely  upon  a 
question  of  the  jurisdiction  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Georgia  to  en- 
tertam  the  suit  brought  by  R.  A.  Flanders,  as  Trustee  in 
Bankruptcy  of  M.  C.  Coleman^  against  E.  J.  Coleman. 
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Omitting  unnecessary  parts,  the  bills  avers:  That  the 
jurisdiction  of  the  court  is  invoked  under  §§60b,  67e 
and  70e  of  the  Bankruptcy  Act,  as  amended.  That  in 
1902  the  said  E.  J.  Coleman,  the  father  of  M.  C.  Coleman, 
owned  a  tract  of  land  containing  377  acres  in  the  State  of 
Georgia,  and  placed  his  son,  M.  C.  Coleman,  the  bank- 
rupt, in  possession  thereof,  expressing  the  intention  to 
give  the  land  to  his  son.  M.  C.  Coleman  cleared  the  land, 
moved  on  the  same  and  lived  thereon  for  a  period  of  at 
least  twelve  years,  and  placed  valuable  improvements 
thereon.  That  M.  C.  Coleman  rented  as  landlord  said 
377  acres  to  Dan  Davis,  rent  notes  of  $1,000  each  for  the 
same  being  taken  in  the  name  of  M.  C.  Coleman,  payable 
on  October  1st,  1914, 1915, 1916, 1917, 1918,  respectively. 
That  M.  C.  Coleman  collected  the  note  maturing  Octo- 
ber 1, 1914,  and  that  he  became  insolvent  on  December  1, 
1914,  and  ever  since  that  date,  up  to  the  time  petition  was 
filed,  was  insolvent  within  the  meaning  and  intent  of  the 
Bankruptcy  Act.  That  while  so  insolvent,  in  January  or 
February,  1915,  M.  C.  Coleman  turned  over  to  E.  J.  Cole- 
man four  of  said  rent  notes  of  the  value  of  $4,000,  with  the 
intent  to  hinder,  delay,  and  defraud  his  creditors.  That 
if  the  conveyance  of  the  said  rent  notes  was  not  made  with 
the  purpose  to  hinder,  delay  and  defraud  creditors,  the 
transfer  had  the  effect  to  create  a  preference  in  favor  of 
E.  J.  Coleman,  in  that  when  the  same  was  made  M.  C. 
Coleman  was  insolvent,  and  the  collection  thereof  would 
enable  E.  J.  Coleman  to  obtain  a  greater  percentage  of  any 
indebtedness  claimed  to  be  owing  to  him  by  M.  C.  Cole- 
man, than  any  other  of  such  creditors  of  M.  C.  Coleman,  of 
the  same  class.  That  said  transfer  was  within  four  months 
from  the  filing  of  the  petition  in  bankruptcy,  the  bankrupt 
was  insolvent,  and  the  transfer  operated  as  a  preference, 
and  E.  J.  Coleman  at  the  time  of  receiving  the  same  had 
reasonable  cause  to  believe  that  the  same  would  effect 
a  preference.    That  M.  C.  Coleman,  up  to  December  1, 
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1914,  had  a  good  title  to  the  said  377  acres  of  land,  al- 
thouj^  it  doea  not  sppear  that  a  deed  had  ever  been  deliv- 
ered from  E.  J.  Coleman  to  M.  C.  Coleman.  That  E.  J. 
Coleman  placed  M.  C.  Coleman  in  poesession  of  the  said 
land  with  the  intention  to  give  it  to  him,  and  the  latter 
held  poeeeesion  of  it  as  his  own,  and  made  improvements 
on  it  of  great  value,  and  dealt  with  the  land  as  his  own  for 
the  purpose  of  obtaining  credit,  and  from  said  long  posses- 
sion the  title  to  the  land  became  vested  in  M.  C.  Coleman. 
That  at  the  time  of  the  transfer  of  the  rent  notes  to  E.  J. 
Coleman  the  1^^  title  or  right  to  the  land  was  completely 
vested  in  M.  C.  Coleman  as  if  he  had  obtained  a  deed 
from  E.  J.  Coleman.  The  complaint  adds  a  description 
of  the  improvements,  a  house,  etc.,  adding,  it  is  averred, 
$6,400  to  the  value  of  the  premises.  That  M.  C.  Coleman, 
by  agreeing  with  E«  J.  Coleman  to  relinquish  his  rights 
and  title  to  the  real  estate  and  improvements,  in  the  year 

1915,  did  so  with  intent  to  hinder,  delay  and  defraud  his 
creditors.  The  petition  prays  that  the  transfer  of  the 
four  rent  notes  be  declared  void  as  being  made  with  the 
intent  to  hinder,  delay  and  defraud  the  creditors  of  M.  C. 
Coleman.  That  the  transfer  of  the  notes  be  declared  to  be 
a  preference,  should  the  court  hold  or  find  that  there  is 
any  indebtedness  owing  to  E.  J.  Coleman  by  M.  C.  Cole- 
man. That  the  notes  collected  by  E.  J.  Coleman  be  ac- 
coimted  for.  That  any  of  said  notes  which  may  not  have 
been  collected,  be  decreed  to  be  surrendered  to  petitioner. 
That  the  377  acres  of  land  be  declared  to  be  the  property 
of  the  petitioner  as  trustee  in  bankruptcy  for  the  purpose 
of  applying  the  same  to  the  credit  of  the  creditors  of  the 
bankrupt.  That  in  the  event  that  the  coiut  should  hold 
that  the  complainant  should  not  have  and  receive  the  relief 
prayed  for  because  of  any  defect  in  complainant's  claim 
of  title,  that  he  be  declared  as  such  trustee  to  have  an 
equitable  lien  or  charge  on  the  said  land,  at  least  to  the 
extent  of  the  value  of  the  improvements.    That  the  said 


226  OCrrOBER  TERM,  19ia 

Opinkm  of  the  Court  250  U.S. 

E.  J.  Coleman  be  required  to  specifically  perform  his 
promise  and  agreement  to  convey  title  to  the  land  to 
M.  C.  Coleman,  and  the  title  be  made  in  the  petitioner's 
name  as  trustee  for  the  benefit  of  the  creditors  of  the  bank- 
rupt. Afterwards  the  complainant  filed  an  amendment 
to  the  bill  in  which  it  was  alleged:  That  within  the 
period  of  four  months  immediately  preceding  the  filing  of 
the  bankruptcy  proceedings  by  M.  C.  Coleman,  to  wit: 
in  January,  1915,  while  insolvent,  and  with  intent  to  hin- 
der, delay  and  defraud  his  creditors,  the  said  M.  C.  Cole- 
man, who  then  held  the  title  to  the  above  described  real 
estate,  fraudulently  disclaimed  such  title,  and  surrendered 
possession  thereof  to  E.  J.  Coleman,  and  thereby  fraudu- 
lently transferred  his  rights,  title,  interests  and  equity  in 
said  real  estate  to  E.  J.  Coleman,  and  transferred  said 
rent  notes  with  the  purpose  and  intent  to  make  the  tenant 
the  tenant  of  the  respondent,  and  as  such  he  has  at- 
torned. 

An  answer  was  filed  taking  issue  upon  the  allegations  of 
the  bill  as  to  fraudulent  transfers  and  conveyance,  and 
making  other  all^ations  unnecessary  to  set  out  in  detail. 
The  cause  was  referred  to  a  master,  who  took  the  evidence, 
and  found  that  the  District  Court  had  jurisdiction,  and 
that  there  was  a  fraudulent  transfer,  and  advised  a  judg- 
ment in  favor  of  the  trustee.  After  considering  the  report 
of  the  master,  the  District  Court  made  a  final  decree, 
finding:  That,  assuming,  for  the  purpose  of  the  consider- 
ation of  the  question  of  jurisdiction,  the  testimony  sub- 
mitted by  the  complainant  to  be  true,  the  court  was  with- 
out jurisdiction  to  make  a  decision  on  the  mmts  of  the 
controversy.  And  it  was  ordered  and  directed  that  the 
bill  of  complaint  be  dismissed  without  prejudice  of  the 
petitioner's  right  to  maintain  his  action  in  a  state  court. 
The  District  Court  also  made  a  certificate  stating:  That 
the  decree  of  dismissal  was  based  solely  upon  the  ground 
that  the  court  was  of  opinion  that  it  had  no  jurisdiction  to 
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grant  any  relief  to  the  complamant,  that,  in  reaching  this 
determination,  the  court  had  considered  the  evidence  of 
the  complainant,  asBuming  it  to  be  true  for  that  purpose, 
only,  and  that  it  did  not  show  such  a  transfer  within  the 
meaning  of  the  laws  of  Congress  relating  to  bankruptcy 
as  would  give  the  court  jurisdiction  of  the  proceedingfs. 

Whether  the  District  Court  has  jurisdiction  to  grant  any 
relief  must  be  determined  upon  a  consideration  of  the 
all^ations  of  the  bill  and  the  amendment  thereto.  If 
there  be  enough  of  substance  in  them  to  require  the  court 
to  hear  and  determine  the  cause,  then  jurisdiction  should 
have  been  entertamed.  Looking  to  the  all^ations  of  the 
bill  and  the  amendment,  as  we  have  stated  them,  it  appears 
that  the  trustee  invoked  the  aid  of  §  60b  of  the  Bankruptcy 
Act,  32  Stat.  799,  relating  to  preferential  transfers  made 
within  four  months  before  the  filing  of  the  petition  in 
bankruptcy,  also  §  67e,  30  Stat.  564,  making  fraudulent 
transfers  within  four  months  null  and  void,  except  as  to 
persons  acting  in  good  faith,  or  for  a  present,  fair  consid- 
eration, and  of  §  70e  of  the  act,  30  Stat.  566,  providing 
that  the  trustee  may  avoid  any  transfer  of  the  bankrupt's 
property  that  any  creditor  might  have  avoided,  and  may 
recover  the  property,  so  transferred,  or  its  value,  from  the 
person  to  whom  it  was  transferred,  unless  he  was  a  bona 
fide  holder  prior  to  the  adjudication. 

Since  the  amendments  to  the  Bankruptcy  Act  of  1903 
and  1910  (32  Stat.  797;  36  Stat.  838)  the  District  Courts 
of  the  United  States  are  given  concurrent  jurisdiction  with 
the  state  courts  to  set  aside  preferences  under  §  60b  of  the 
act,  and  fraudulent  transfers  within  four  months  prior  to 
the  filing  of  the  petition,  under  §  67e  of  the  act,  and 
transfers  under  §  70e  making  void  any  transfer  by  the 
bankrupt  of  his  property  which  any  creditor  might  have 
avoided,  and  giving  the  trustee  the  right  to  recover  the 
same.  See  SteUwagen  v.  Clum,  245  U.  S.  605,  614;  CoUett 
y.  Adams,  249  U.  S.  545. 
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The  opinion  of  the  District  Court,  as  set  forth  in  the 
record,  shows  that  its  conclusion  that  there  was  no  juris- 
diction was  based  upon  a  consideration  of  the  evidence, 
from  which  it  was  found  that  no  preference  was  shown 
under  §  60b,  nor  any  fraudulent  transfer  under  §§  67e  or 
70e.  To  justify  its  conclusion  that  it  was  without  juris- 
diction the  district  judge  cites  certain  decisions  of  this 
court:  Bardea  v.  Hawarden  Bank,  178  U.  S.  524,  in  which 
this  court  held  that  under  §  23  of  the  Bankruptcy  Act 
the  District  Court  could  by  the  consent  of  the  defendant, 
and  not  otherwise,  entertain  suits  by  the  trustee  against 
third  persons  to  recover  property  conveyed  by  the  bank- 
rupt before  the  institution  of  the  bankruptcy  proceedingis. 
It  is  sufficient  to  say  of  that  case  that  it  was  decided  under 
the  terms  of  the  act  before  the  amendments  of  1903  and 
1910,  respectively,  to  which  we  have  referred,  and  which 
give  concurrent  jurisdiction  to  the  state  and  federal  courts. 
The  District  Court  also  cited  Harris  v.  First  NatUmal 
Bank  of  ML  Pleasant,  216  U.  S.  382,  wherein  no  transfer 
of  the  bankrupt's  property  was  alleged  in  the  petition. 
The  suit  was  one  by  the  trustee  to  recover  securities  of 
the  bankrupt,  alleged  to  be  held  by  the  bank  for  the  secu- 
rity of  an  overdraft  which,  it  was  averred,  had  been  paid; 
and  also  to  recover  certain  notes  alleged  to  have  been 
paid  by  the  bankrupt. 

The  opinion  of  the  District  Court  shows  that  it  really 
considered  the  merits  of  the  case  in  reaching  the  conclu- 
sion that  it  was  without  jurisdiction.  As  this  court  has 
not  infrequently  said,  jurisdiction  must  be  determined  not 
upon  the  rx^nclusion  on  the  merits  of  the  action,  but  upon 
consideration  of  the  grounds  upon  which  federal  jurisdic- 
tion is  invoked. 

Much  of  the  brief  of  counsel  is  taken  up  with  a  discus- 
sion as  to  whether  the  alleged  transfers  amount  to  a  con- 
veyance under  the  Georgia  statutes  and  decisions.  This 
discussion  is  pertinent  to  the  merits,  our  sole  inquiry 


BRAINERD  Ac.  QUARRY  CX).  v.  BRICE.       229 
238.  Qs^labufl. 

CQDoens  the  jtniBdicUcm  of  the  court.  We  are  of  ppin- 
km  that  there  wae  enough  aUq^ed  to  properly  mvoke 
jurisdictioiii  and  that  the  chargee  of  fraudulent  transferB 
of  the  rent  noteB,  and  of  mterests  in  real  estate,  were 
Bufficientty  made  to  bring  the  action  within  the  jurisdic- 
tion (tf  the  District  Court  under  the  provisions  of  the 
Bankruptcy  Act.  In  this  view  the  judgment  of  the  Dis- 
trict Court  HigmiBBmg  the  action  for  want  of  jurisdiction  is 

Reveraed. 


i«*» 


BRAINERD,  SHALER  A  HALL  QUARRY  COMPANY 
V.  BRICE,  AS  SOLE  SURVIVING  EXECUTOR  OF 
VAN  SCHAICK,  ET  AL. 

SBBOB  TO  TH£  DISnaCfr  COUKT  OF  THE  VSTTMSD  ffSATEB  90B 
THE  SOUTHJDBN  DI8TBICT  OF  NEW  TOBX. 

No.  481.    Submitted  March  17, 1919.— Dedded  June  2, 1919. 

The  aUegatioDS  of  the  complaint  detennine  the  character  ct  an  action 
for  the  purpose  of  testing  the  jurisdiction  of  the  District  Court  to 
entertain  it.   P.  231. 

Ttie  life  tenant  of  a  fund,  to  secure  the  remaindermen,  executed,  with 
surety,  a  bond  running  to  them,  their  executors,  administrators 
and  assigns,  and  conditioned  for  the  preservation  of  the  fund  by  him 
and  payment  to  them  upon  his  death.  One  of  them  assigned  part  of 
his  remainder  interest  to  a  third  person,  who,  after  the  death  of  the 
life  tenant,  brought  an  action  on  the  bond  against  the  life  tenant's 
executor  and  the  surety  jointly,  to  recover  in  the  amount  of  the  as- 
signed remainder  interest.  HMf  that  the  assignment  of  the  re- 
mainder interest  carried  with  it  pro  ianJLo  the  obligation  of  the  bond; 
and  that  the  action  was  one  prosecuted  by  an  assignee  to  recover 
on  a  chose  in  action,  not  cognizable  by  the  District  Ck)urt,  where 
the  assignor  and  the  defendants  were  citizens  of  the  same  State. 
Jud.  Code,  §  24.  P.  233.  Br<yum  v.  Fletcher,  235  U.  S.  589,  dis- 
tinguished. 

AfBnned. 
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The  case  is  stated  in  the  opinion. 

Mr.  Edwin  D.  Worcester  for  plaintiff  in  error. 

Mr.  Branson  Winihrop  for  defendants  in  error. 

Mb.  Jttstice  Day  delivered  the  opinion  of  the  court. 

The  Quarry  Company  brought  an  action  at  law  in  the 
District  Coiut  of  the  United  States  for  the  Southern 
District  of  New  York  to  recover  $20,000  and  interest 
from  Wilson  B.  Brice  as  executor  of  Henry  Van  Schaick, 
deceased,  and  the  American  Surety  Company.  Answers 
were  filed  and  the  case  was  at  issue,  and  came  on  for  trial, 
when,  upon  motion  of  the  defendants,  the  action  was  dis- 
missed for  want  of  jurisdiction.  The  only  question  here 
concerns  the  correctness  of  this  ruling  of  the  District 
Court.  The  groimd  of  the  dismissal  is  thus  stated  in  the 
record: 

"In  this  cause,  I  hereby  certify  that  this  writ  of  error  is 
allowed  solely,  and  that  the  order  herein  dismissing  the 
complaint  was  based  solely,  on  the  ground  that  no  juris- 
diction of  the  District  Coiut  existed;  that  this  question 
has  been  determined  by  me  on  the  following  groimds : 

''This  action  is  brought  on  a  surety  bond  made  by  one 
Henry  Van  Schaick  (since  deceased)  as  principal,  and  the 
defendant  The  American  Surety  Company  of  New  York, 
as  surety,  for  the  purpose  of  securing  the  due  payment, 
at  Henry  Van  Schaick 's  death,  of  the  remainder-interests 
in  a  certoin  fund  of  money  held  by  Henry  Van  Schaick  as 
life  tenant;  that  one  Eugene  Van  Schaick  (since  deceased) 
was  at  the  time  of  the  assignment  below  mentioned  the 
owner  of  one  of  the  remainder-interests  secured  by  said 
bond;  that  Eugene  Van  Schaick,  during  the  continuance 
of  the  life^estate,  assigned  to  the  plaintiff  a  portion  of  his 
remainder-interest,  and  thereafter  survived  the  said 
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Heniy  Van  Schaacki  and  this  action  is  based  on  such  as- 
Rignmmt;  that  Eugene  Van  Schaick  was  in  his  life  time  a 
citizen  and  resident  of  the  State  of  New  York  and  both 
of  the  defendants  are  citizens  and  residents  of  the  State 
of  New  York ;  that  this  suit  could  not  have  been  prosecuted 
m  this  Court  upon  said  remainder-mterest  and  said  bond 
if  no  such  assignment  had  been  made." 

Section  24  of  the  Judicial  Code,  among  other  things, 
provides: 

''No  district  court  shall  have  cognizance  of  any  suit 
(except  upon  foreign  bills  of  exchange)  to  recover  upon 
any  promissory  note  or  other  chose  in  action  in  favor  of 
any  assignee,  or  of  any  subsequent  holder  if  such  instru- 
ment be  payable  to  bearer  and  be  not  made  by  any  corpo- 
ration, unless  such  suit  might  have  been  prosecuted  in  such 
court  to  recover  upon  said  note  or  other  chose  in  action  if 
no  assignment  had  been  made.'' 

To  determine  the  character  of  the  action  for  the  pur- 
poses of  jurisdiction  recourse  must  be  had  to  the  all^a- 
tions  of  ^e  complaint.  Th^  are  quite  voluminous,  but 
for  our  purposes  may  be  summed  up  as  stating:  The 
plaintiff  is  a  corporation  of  the  State  of  Connecticut,  the 
defendant,  the  American  Surety  Company,  is  a  corpora- 
tion of  the  State  of  New  York.    The  defendant,  Wilson 

B.  Brice,  is  a  resident  and  citizen  of  the  State  of  New  York. 
(It  was  conceded  for  the  purposes  of  the  motion  that 
Eugene  Van  Schaick  was  a  citizen  of  New  York.)    Jane 

C.  Van  Schaick  died  May  20,  1893,  seized  of  certain  real 
estate  in  the  State  of  New  York.  By  her  last  will  and 
testament  she  gave  one-half  of  her  real  estate  to  Henry 
Van  Schaick  of  New  York  during  his  life,  with  remainder 
to  his  descendants  who  should  be  living  at  the  time  of  his 
decease  and  living  also  at  the  time  of  the  testatrix '  decease, 
if  she  should  survive  him.  The  will  was  duly  probated 
on  Jime  28, 1893.  Henry  Van  Schaick  survived  the  testa- 
trix, and  had  living  children,  one  of  whom  was  Eugene 
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Van  Schaick.  The  complaint  then  recites  certain  con- 
veyances, and  the  prosecution  of  a  partition  suit,  the  de- 
cree in  which  was,  by  order  of  the  court,  considered  upon 
the  motion  to  dismiss.  In  that  suit  it  was  adjudged  that 
Henry  Van  Schaick  had  an  estate  as  tenant  for  life  in 
one-half  of  the  said  real  estate,  that  among  others  Sarah 
Van  Schaick,  wife  of  Eugene  Van  Schaick,  had  an  estate  in 
remainder  in  the  land  to  conmience  in  possession  upon  the 
death  of  Henry  Van  Schaick.  It  being  found  that  the 
land  could  not  be  divided,  it  was  ordered  sold.  The  sale 
for  $134,369.74  is  recited.  One-half  of  the  proceeds 
$67,184.87,  was  found  to  belong  to  Henry  Van  Schaick 
(or  lif e^  at  his  death  to  vest  in  such  descendants  of  Heniy 
Van  Schaick  as  should  be  then  living,  or  in  such  persons 
as  should  then  be  the  legal  owners  of  said  shares.  The  de- 
cree provided  that  the  fund  might  be  paid  to  Henry  Van 
Schaick  upon  his  giving  security  to  the  remaindermen,  and 
provision  was  made  for  giving  the  bond  now  sued  upon. 
Henry  Van  Schaick  as  principal  and  the  American  Surety 
Company  then  executed  the  bond  in  the  sum  of  $75,000. 
The  obligees  of  the  bond  were  the  descendants  of  Henry 
Van  Schaick  Uving  at  the  time  of  his  death,  the  amount 
to  be  paid  to  them,  their  executors,  administrators  or 
assigns.  The  condition  of  the  bond  was  that  Henry  Van 
Schaick  during  his  lifetime  should  safely  keep  and  pre- 
serve said  principal  sxma,  and  the  same  should  be  paid  over 
to  his  descendants  as  provided  in  the  decree.  Eugene 
Van  Schaick  acquired  the  interest  which  had  been  assigned 
to  his  wife.  On  May  9, 1901,  Eugene  Van  Schaick  assigned 
to  the  Quarry  Company  the  sum  of  $20,000,  to  be  paid 
out  of  his  remainder  interest.  Henry  Van  Schaick  died 
on  November  15,  1914,  leaving  Eugene  Van  Schaick  and 
others  surviving  him.  Eugene  Van  Schaick  died  on  Jan- 
uary 27, 1916.  Henry  Van  Schaick  did  not  keep  and  pre- 
serve the  principal  of  said  $67,184.87,  the  same  was  not 
paid  as  provided  in  the  decree,  but  was  lost  by  said  Henry 
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VanSchaick.  The  complamt  avere  demaDd  of  the  $20,000 
and  interesty  and  prays  judgment  against  the  defendants. 

The  action  thus  appears  to  have  been  brouj^t  upon 
the  assignment  of  Eugene  Van  Schaick,  a  citizen  of  New 
York,  to  the  plamtiff,  a  corporation  of  Connecticut, 
against  defendants,  who  were  residents  and  citizens  of 
New  York.  Eugene  Van  Schaick  could  not  have  main- 
tained the  suit  in  the  federal  court,  being  himself  a  citizen 
and  resident  of  New  York.  This  suit  was  an  action  at  law 
upon  the  bond.  It  was  c^ainst  both  the  executor  and 
the  surety  company.  The  surety  company  was  liable  at 
law  only  upon  the  bond.  The  complaint,  fairly  considered, 
shows  that  such  was  the  real  nature  of  the  suit.  It  con- 
tained but  a  single  cause  of  action,  and  prayed  for  joint 
judgment  s^ainst  the  executor  of  Henry  Van  Schaick 
and  the  surety  company.  Heniy  Van  Schaick  was  liable 
to  Eugene  Van  Schaick  upon  the  bond.  Eugene  Van 
Schaick  assigned  that  obligation  to  the  plaintiff  to  the 
extent  of  $20,000.  That  assignment  carried  with  it  the 
obligation  of  the  surety  company  given  to  secure  the 
faithful  performance  of  the  duty  required  of  Henry  Van 
Schaick.    George  v.  Taie,  102  U.  S.  564,  571. 

The  defenses,  if  any,  of  the  surety  company  against  the 
cbdm  in  the  hands  of  Eugene  Van  Schaick  could  have  been 
urged  against  the  plaintiff.  We  think  the  plaintiff  was 
an  assignee  within  the  meaning  of  §  24,  without  formal 
assignment  of  the  bond.  Shoecraft  v.  Bhxham,  124  U.  S. 
730;  Plant  Investment  Co.  v.  Jacksonville,  Tampa  &  Key 
West  Ry.  Co.,  152  U.  S.  71. 

Braum  v.  Fletcher,  235  U.  S.  589,  is  an  entirely  different 
suit  from  the  one  now  under  consideration.  In  that  action 
there  was  an  assignment  of  an  interest  in  a  trust  estate 
by  the  beneficiary,  who  was  a  resident  and  citizen  of  New 
York,  to  the  complainants  who  were  residents  and  citizens 
of  Pennsylvania,  and  suit  was  brought  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
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New  York,  the  defendants  being  residents  and  citizens  of 
New  York.  It  was  held  that  the  suit  to  reoover  this  inter- 
est in  a  trust  estate  was  not  a  suit  by  an  assignee  within  the 
meaning  of  §  24  of  the  Judicial  Code.  That  suit,  this  court 
held,  was  not  a  suit  upon  a  chose  in  action,  but  was  one 
to  recover  upon  the  conveyance  of  an  alienable  interest 
acquired  £rom  the  owner  in  a  trust  estate.  Such  interests 
might  be  sued  for  in  the  federal  courts  when  the  requisite 
amount  and  diversity  of  citizenship  exist.  235  U.  S.  598, 
599.  But  here  the  case  is  different;  the  suit  was  upon  the 
bond,  the  right  to  recover  arising  from  the  assignment  of 
the  interest  of  Eugene  Van  Schaick  in  the  fund  in  the  hands 
of  Henry  Van  Schaick.  It  was  not  a  suit  to  recover  the 
interest  of  Eugene  Van  Schaick  in  the  estate  because  of 
the  wrongful  conversion  thereof  by  Heniy  Van  Schaick. 
To  such  a  suit  the  surety  company  would  not  be  a  proper 
party.  It  was,  as  we  have  stated,  an  action  upon  a  single 
cause  of  action  against  the  executor  of  the  principal  and 
the  surety  upon  the  contract  evidenced  by  the  bond.  The 
right  to  such  action  was  derived  by  assignment  from 
Eugene  Van  Schaick,  a  citizen  and  resident  of  New  York, 
and,  as  he  could  not  have  sued  in  the  federal  court,  his 
assignee,  the  plaintiff,  could  not  by  reason  of  §  24  of  the 
Judicial  Code. 

Aftrmedm 
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PARKER,  AS  SUPERINTENDENT  FOR 
THE  FIVE  CIVILIZED  TRIBES,  ET  AL.  v.  RICH- 
ARD ET  AL.,  CO-ADMINISTRATORS  OF  RICH- 
ARD. 

APPEALS  VBOU  9!HE  CmCUIT  COXm*r  OF  APP£AI£  FOB  TH£ 

jBiQHCT  cmcniT. 

Nos.  818,  £68.    Argued  Aprfl  24,  1919.— Decided  June  2, 1019. 

Under  S  9  of  the  Act  of  May  27, 1908,  c.  199,  35  Stat.  312,  providing 
"that  the  death  of  any  allottee  .  .  .  shall  operate  to  remove  aU 
restrictions  upon  the  alienation  of  said  allottee's  land:  Provided, 
That  no  conveyance  of  any  interest  of  any  fuU-blood  Indian  heir  in 
such  land  shall  be  valid  unless  approved  by  the  court  having  jurisdic- 
tion of  the  settlement  of  the  estate  of  said  deceased  allottee/'  lands 
of  a  deceased  full-blood  allottee,  descended  to  a  full-blood  heir  and 
not  conve3red  with  the  approval  of  such  court,  are  "restricted  lands" 
in  the  sense  of  §  2  of  the  same  act,  which  provides  that  leases  of 
"  restricted  lands  "  for  oil,  gas  or  other  mining  purposes  may  be  made, 
with  the  approval  of  the  Secretary  of  the  Interior,  under  rules  and 
regulations  provided  by  him,  and  not  otherwise.    P.  238. 

The  fact  that  by  the  proviso  of  §  9,  supra,  Congress  authorized  a  state 
court-practically  as  a  federal  agency-to  sanction  conveyances, 
does  not  affect  the  force  and  operation  of  the  restrictions  while  they 
remain.    Id. 

During  the  continuance  of  such  restrictions,  the  duty  to  protect  the 
interests  of  the  full-blood  heir  by  supervising  the  collection,  care  and 
disbursement  of  royalties  arising  from  an  oil  and  gas  lease  made 
under  §  2,  remains  with  the  Secretary  of  the  Interior.   P.  239. 

245  Fed.  Rep.  330,  reversed. 

Thb  caae  is  stated  in  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  Kearfvl  for  appellants. 


Mr.  Britton  H.  Tabor  and  Mr.  James  B.  Lucas  for  ap- 
pellees. 
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Mb.  JxTsncB  Van  Devanter  delivered  the  opinion  of 
the  court. 

This  is  a  suit  to  enjoin  two  representatives  of  the 
Secretary  of  the  Interior — ^the  Superintendent  and  the 
Cashier  of  the  Five  CSvilized  Tribes— from  collecting 
future  royalties  on  an  oil  and  gas  lease  of  land  allotted 
to  a  Gr^k  Indian  and  to  compel  them  to  surrender 
royalties  already  collected.  In  the  District  Court  there 
was  a  decree  for  the  defendants,  which  the  Circuit 
Court  of  Appeals  reversed,  one  judge  dissenting.  245 
Fed.  Rep.  330.  The  District  Court  then  complied  with 
the  mandate  by  entering  a  decree  for  the  plaintiffs,  and 
this  the  Circuit  Court  of  Appeals  declined  to  disturb. 
Appeals  from  the  decisions  of  the  latter  bring  the 
case  here. 

The  questions  to  be  considered  are  whether  the  land 
covered  by  the  lease  is  land  from  which  restrictions  on 
alienation  have  been  removed,  and  whether  the  super- 
visory authority  of  the  Secretary  of  the  Interior  over  the 
collection,  care  and  disbursement  of  the  royalties  has 
terminate. 

The  land  was  part  of  the  Creek  tribal  lands  and  was 
allotted  under  the  Acts  of  March  1,  1901,  c.  676,  31  Stat. 
861,  and  June  30,  1902,  c.  1323,  32  Stat.  500,  the  allottee 
being  a  minor  and  an  enrolled  Indian  of  the  fidl  blood. 
In  1912,  while  he  was  yet  a  minor,  the  oil  and  gas  lease 
was  given  by  his  guardian,  the  lease  being  approved  by 
the  court  having  jurisdiction  of  his  estate  and  by  the  Sec* 
retaiy  of  the  Interior.  The  allottee  died  in  1916,  while 
still  a  minor,  and  left  his  father,  a  full-blood  Creek  Indian, 
as  his  only  heir.  Approximately  $280,000  in  royalties 
have  accrued  \mder  the  lease — ^part  before  and  part  since 
the  allottee  died.  These  royalties  have  been  collected  by 
the  defendants  ptirsuant  to  the  terms  of  the  lease  and  the 
regulations  of  the  Secretary  of  the  Interior  and  are  being 
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hdd  l^  thjem  in  trust  imder  a  provision  in  the  regulations 
which  authorizes  them  to  retain  and  care  for  such  funds 
''until  such  time  or  times  as  the  payment  thereof  is  con- 
sidered best  for  the  benefit  of  said  lessor,  or  his  or  her 
heirs/'  The  plaintiffs  are  the  administrators  of  the  estate 
of  the  deceased  allottee. 

By  §  1  of  the  Act  of  May  27, 1908,  c.  199,  35  Stat.  312, 
Congress  declared  that  ''all  allotted  lands  of  enrolled  full- 
bloods,  and  enrolled  mixed-bloods  of  three-quarters  or 
more  Indian  blood,  including  minors  of  such  d^rees  of 
blood,  shall  not  be  subject  to  alienation,  contract  to  sell, 
power  of  attorney,  or  any  other  incumbrance  prior  to 
April  twenty-sixth,  nineteen  himdred  and  thirty-one, 
except  that  liie  Secretary  of  the  Interior  may  remove  such 
restrictions,  wholly  or  in  part,  under  such  rules  and  regula- 
tions concerning  terms  of  sale  and  disposal  of  the  proceeds 
for  the  benefit  of  the  respective  Indians  as  he  may  pre- 
scribe/' There  was  no  such  removal  in  this  instance  and 
it  is  conceded  that  at  the  date  of  the  lease  and  at  the  time 
of  allottee's  death  the  alienation  of  the  land  was  still 
restricted* 

By  §  2  of  the  same  act  Congress  declared  that  "leases 
of  restricted  lands  for  oil,  gas  or  other  mining  purposes 
•  •  *  may  be  made,  with  the  approval  of  the  Secre- 
tary of  the  Interior,  under  rules  and  regulations  provided 
by  the  Secretary  of  the  Interior,  and  not  otherwise."  The 
lease  was  given  under  this  provision  and  was  to  run  for  a 
term  of  ten  years  and  as  much  longer  as  oil  or  gas  might 
be  found  in  paying  quantity.  It  provided,  conformably 
to  the  r^ulations,  that  the  Secretary  of  the  Interior, 
through  his  representatives,  should  supervise  all  opersr 
tions  imder  the  lease,  that  the  royalties  thereunder  should 
be  paid  to  his  representatives,  that,  with  exceptions  not 
material  here,  the  regulations  as  then  or  thereafter  in 
force  should  be  deemed  part  of  the  lease,  and  that  in  the 
event  restrictions  on  aUenation  should  be  removed  the 
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supervision  of  the  Secretary  of  the  Interior  over  the  lease 
should  be  relinquished  at  once  and  all  further  royalties 
thereunder  should  be  paid  to  the  lessor  or  the  then  owner 
of  the  lands. 

One  of  the  regulations  prescribed  by  the  Secretary  deals 
with  the  payment  to  lessors,  their  guardians,  heirs,  etc.,  of 
moneys  collected  as  rojralties  by  his  representatives  and 
specially  authorizes  the  latter,  as  before  indicated,  to 
withhold  such  payment  in  whole  or  in  part  for  such  time 
as  may  be  in  accord  with  the  best  interests  of  the  lessor  or 
his  heirs.  It  is  imder  this  regulation  that  the  royalties 
aheady  collected  are  being  retained.  The  record  indicates 
that  a  considerable  portion  of  them  has  been  invested  in 
interest-bearing  bonds  of  the  United  States,  but  as  the 
propriety  of  this  is  not  called  in  question,  it  may  be  passed 
without  further  notice. 

By  the  Act  of  1908,  which  imposed  the  restrictions  on 
alienation  and  contained  the  leasing  provision,  Congress 
further  declared,  in  §  9,  'Hhat  the  death  of  any  allottee 

•  •  •  shall  operate  to  remove  aU  restrictions  upon 
the  alienation  of  said  allottee's  land:  Provided,  That  no 
conveyance  of  any  interest  of  any  full-blood  Indian  heir 
in  such  land  shall  be  valid  unless  approved  by  the  court 
having  jurisdiction  of  the  settlement  of  the  estate  of  said 
deceased  allottee."  In  the  absence  of  the  proviso  it  would 
be  very  plain  that  on  the  death  of  the  allottee  aJl  restric- 
tions on  the  alienation  of  the  land  allotted  to  ^nrn  were 
removed.  But  the  proviso  is  there  and  cannot  be  disre- 
garded. It  obviously  limits  and  restrams  what  precedes 
it.  In  exact  words  it  puts  full-blood  Indian  heirs  in  a 
distinct  and  excepted  class  and  forbids  any  conveyance  of 
any  interest  of  such  an  heir  in  such  land  xmless  it  be 
approved  by  the  court  named.  In  other  words,  as  to 
that  class  of  hdrs  the  restrictions  are  not  removed  but 
merely  relaxed  or  qualified  to  the  extent  of  sanctioning 
such  conveyances  as  receive  the  court's  approval.    Con- 
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veyssaoeB  without  its  approval  fall  within  the  ban  of  the 
restrictionB.  That  the  i^ency  which  is  to  approve  or  not 
is  a  state  court  is  not  material.  It  is  the  i^ency  selected 
by  Congress  and  the  authority  confided  to  it  is  to  be  ex- 
ercised in  giving  effect  to  the  will  of  Congress  in  respect 
of  a  matter  within  its  control.  Thus  in  a  practical  sense 
the  court  in  exercising  that  authority  acts  as  a  federal 
agency;  and  this  is  recognized  by  the  Supreme  Court  of 
the  State.  Meaty  v.  Board  of  Commissioners ^  45  Oklahoma, 
1.  Plainly y  the  restrictions  have  the  same  force  and  oper- 
ate in  the  same  way  as  if  Congress  had  selected  another 
i^ency,  exclusively  federal,  such  as  the  Superintendent 
of  the  Five  Civilized  Tribes. 

In  cases  presenting  the  question  whether  lands  inherited 
from  allottees  by  full-blood  Indian  heirs  are  freed  from 
restrictions  by  §  9,  and  thus  brought  within  another  pro- 
vision in  the  same  act  declaring  that  land  ''from  which 
restrictions  have  been  or  shall  be  removed "  shall  be  tax- 
able and  subject  to  other  civil  burdens,  the  Supreme  Court 
of  the  State  and  the  federal  court  of  that  district  have 
both  held  that  under  the  proviso  such  land  remams  re- 
stricted in  the  hands  of  the  full-blood  heirs,  and  so  is  not 
within  the  taxing  provision.  Matey  v.  Board  of  Commis^ 
sioners,  supra;  United  States  v.  Shocky  187  Fed.  Rep.  870. 

Entertaining  a  like  view  of  the  proviso,  we  conclude 
that  the  land  covered  by  the  lease  is  still  restricted  land. 

As  to  the  other  question  this  is  the  situation : 

Under  the  Act  of  1908,  as  already  shown,  leases  of 
"restricted  lands"  for  oil  and  gas  mining  may  be  made 
with  the  approval  of  the  Secretary  of  the  Intmor,  under 
r^ulations  prescribed  by  him,  "and  not  otherwise.'' 
The  present  lease  was  made  and  approved  under  that 
provision.  The  land  was  then  restricted  and  the  restric- 
tions have  not  since  been  removed.  Thus  the  event 
which  the  r^ulations  and  the  lease  declare  shall  terminate 
the  supervision  by  the  Secretary  of  the  Interior  of  the 
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coUectioni  care  and  disbursement  of  the  royalties  has  not 
occurred.  Nor  has  the  occasion  for  some  supervision  dis- 
appeared. The  heir  is  a  full-blood  Indian,  as  was  the 
allottee,  and  is  r^arded  by  the  act  as  in  need  of  protec- 
tion, as  was  the  allottee.  In  the  absence  of  some  provision 
to  the  contrary  the  supervision  naturally  falls  to  the  Sec- 
retary of  the  Interior.  Rev.  Stat.,  §§  441,  463.  West  v. 
Hitchcock,  205  U.  S.  80,  85.  And  see  Catholic  Bishop  of 
NesqudUy  v.  Gibhoriy  158  U.  S.  155,  166.  There  is  nothing 
to  the  contrary  in  the  leasing  provision  or  in  any  other  of 
which  we  are  aware.  True,  it  is  possible  under  the  pro- 
viso in  §  9  for  the  heir,  if  the  court  approves,  to  sell  and 
convey  his  interest  in  the  land.  But  that  has  not  been 
done,  and  it  well  may  be  that  the  heir  will  remain  the  owner 
until  the  restrictions  expire  in  regular  course — ^April  26, 
1931.  There  is  nothing  in  the  proviso  indicating  that  it 
is  intended  in  the  meantime  to  take  from  the  Secretary 
or  to  commit  to  the  court  the  supervision  of  matters 
pertaining  to  the  lease  or  the  royalties.  A  purpose  to  do 
that  doubtless  would  be  plainly  expressed. 

In  this  situation  we  think  the  authority  of  the  Secre- 
tary of  the  Interior  to  supervise  the  collection,  care  and 
disbursement  of  the  royalties  has  not  terminated. 

Criticism  is  made  of  some  of  the  r^ulations,  but  all 
that  are  material  here  seem  to  be  well  within  the  limits  of 
the  Secretaxy's  authority,  and  the  acts  of  his  representar 
tives  in  respect  of  the  lease  and  the  royalties,  so  far  as 
questioned  here,  seem  to  be  well  within  the  regulations. 

It  results  that  the  original  decree  in  the  District  Court 
was  right  and  should  stand,  and  that  the  second  decree 
in  that  court  and  those  in  the  Circuit  Court  of  Appeals 
must  be  reversed. 

Decrees  reversed. 
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V.  CITY  AND  COUNTY  OF  DENVER  ET  AL. 

EHBOB  TO  1!H£  8UFBEIIB  COUET  OF  THE  STATE  OF  COLORADO. 

DENVER  &  RIO  GRANDE  RAILROAD  COMPANY 
V.  CITY  AND  COUNTY  OF  DENVER  ET  AL, 

EBBOR  TO  THE  DISTRICT  COURT  OF  THE  CITY  AND  COUNTY  OF 

DENVER^   STATE  OF  COLORADO. 

Nob.  322,  323.    Submitted  April  23, 1919.— Decided  June  2,  1919. 

Contract  and  property  rights  of  a  railroad  company  in  respect  of  the 
operation  of  a  track  in  a  public  street  are  held  subject  to  the  fair 
exercise  by  a  State,  or  by  a  municipality  as  its  agent,  of  the  power 
to  make  and  enforce  r^ulations  reasonably  necessary  to  secure 
public  safety.    P.  244. 

A  track  constructed  under  ordinance  grant  by  a  railroad  as  part  of  its 
main  line  but  later  used  only  to  serve  abutting  private  industries, 
traversed  a  dty  side  street  and  crossed  a  thoroughfare  used  daily 
by  thousands  of  people  in  approaching  and  leaving  the  Union 
Depot,  which  was  very  near  the  intersection.  Held^  that  an  ordi- 
nance of  the  dty  requiring  removal  of  the  track  where  it  crossed 
the  thoroughfare,  for  the  safety  of  the  public,  did  not  violate  the 
rights  of  the  railroad  under  the  contract  and  due  process  clauses, 
it  appearing  that  use  of  the  track  could  still  be  maintained 
through  connections  with  the  yards  of  its  owner  and  of  another 
company,  and  that  resulting  expense  and  loss  of  revenue  would 
be  relatively  small.    P.  245. 

An  ordinance  which  makes  no  discrimination  against  interstate  com- 
merce, and  affects  it  only  incidentally  and  indirectly,  is  not  objec- 
tionable under  the  commerce  clause.    P.  246. 

167  Pac.  Rep.  969,  aflSmied. 

The  case  is  stated  in  the  opinion. 

Mr.  E.  N.  Clark  for  plaintiff  in  error.    Mr.  J.  G.  Mo- 
Murry  was  on  the  briefs. 
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Mr.  James  A.  Mcarsh  and  Mr.  Norton  Montgomery  for 
defendants  in  error.  Mr.  J.  J.  Lieherman  was  on  the 
briefs. 

Mb.  Justice  Van  Devantfer  delivered  the  opinion  of 
the  court. 

This  is  a  suit  to  enjoin  the  enforcement  of  an  ordinance 
directing  the  removal  of  a  railroad  track  from  the  inter- 
section of  two  streets  in  Denver.  On  the  hearing  the 
plaintiff  prevailed,  but  this  was  reversed  by  the  Supreme 
Court  of  the  State  with  a  direction  to  dismiss  the  com- 
plaint, 167  Pac.  Rep.  969,  and  the  direction  was  followed. 
The  case  is  here  on  two  writs  of  error  when  one  would 

suffice. 
The  ordinance  is  assailed  as  contravening  the  contract 

and  commerce  clauses  of  the  Constitution  and  the  due 
process  clause  of  the  Fourteenth  Amendment. 

In  1881  a  union  depot  with  appurtenant  tracks  was 
established  in  Denver,  the  streets  and  alleys  within  the 
groimds  thus  occupied  being  vacated  by  the  city;  and 
since  then  all  railroads  entering  the  city  have  used  this 
depot  and  its  tracks.  Wynkoop  Street  is  outside  the  depot 
groimds  and  extends  east  and  west  along  their  south  line. 
The  depot  faces  that  street  and  is  but  a  short  distance 
from  it.  On  the  other  side  of  the  depot  are  the  depot 
tracks.  These  connect  on  the  west  with  several  railroad 
yards  including  that  of  the  Rio  Grande  Company,  and  on 
the  east  with  other  railroad  yards,  including  ^that  of  the 
Union  Pacific  Company.  Wynkoop  Street  is  intersected 
just  opposite  the  entrance  to  the  depot  by  Seventeenth 
Street,  which  esi;ends  northward  throxigh  ihe  city  and  is 
one  of  its  main  thoroughfares.  Persons  and  vehicles 
approaching  or  leaving  the  depot  pass  over  this  inter- 
section, the  number  doing  so  each  day  being  approxi- 
mately two  thousand. 
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The  plaintiff,  the  Rio  Grande  Company,  has  a  track  in 
Wynkoop  Street  from  Nineteenth  Street  to  Fo\u1;eenth 
Street.  At  its  eastern  terminus — ^near  Nineteenth  Street — 
this  track  meets  a  track  of  the  Union  Pacific  Company 
which  is  connected  with  the  yard  of  that  company,  and 
at  Fourteenth  Street  it  curves  and  leads  to  the  Rio 
Grande  Company's  yard.  Originally  it  was  part  of  the 
Rio  Grande  Company's  main  line,  but  since  1881,  when 
the  union  depot  was  established,  it  has  been  used  only  as 
a  side  track  in  serving  industries  on  the  south  side  of 
Wynkoop  Street. 

The  ordinance  assailed  directs  the  removal  of  so  much 
of  this  track  as  lies  within  the  intersection  of  Wynkoop 
and  Seventeeth  Streets,  that  is  to  say,  the  portion  over 
which  persons  and  vehicles  pass  in  moving  to  and  from  the 
union  depot;  and  a  preamble  recites  that  the  use  of  that 
portion  of  the  track  impedes  public  travel,  affects  the 
safety  of  persons  approaching  or  leaving  the  union  depot 
and  is  no  loiter  essential  to  the  Rio  Grande  Company. 

The  Union  Pacific  Company  has  a  track  in  the  same 
intersection  which  the  ordinance  dekls  with  in  the  same 
way,  but  that  company  apparently  is  not  complaining. 

If  the  ordinance  is  enforced  the  Rio  Grande  Company 
can  reach  the  industries  on  its  track  in  Wynkoop  Street 
between  Seventeenth  and  Nineteenth  Streets  only  through 
the  tracks  of  the  union  depot  and  the  Union  Pacific.  Be- 
cause of  this  it  will  be  subjected  to  some  expense  and 
delay  not  heretofore  attending  that  service,  and  it  also 
will  be  prevented  from  switching  cars  to  and  from  those 
industries  for  other  railroads  and  thereby  will  lose  some 
revenue.  But,  according  to  the  record,  the  loss  in  expense 
and  otherwise  incident  to  these  disadvantages  will  be 
relatively  small. 

The  track  in  Wynkoop  Street  has  been  there  since  1871, 
and  we  shall  assume,  as  did  the  Supreme  Court  of  the 
State,  that  it  was  put  there  m  virtue  of  some  ordinance  of 
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that  period^  and  that  the  ordinance  became  a  contract 
and  the  ri^t  granted  became  a  vested  property  right. 
But,  as  this  court  often  has  held,  such  contracts  and  rights 
are  held  subject  to  the  fair  exercise  by  the  State,  or  the 
municipality  as  its  agent,  of  the  power  to  adopt  and  en- 
force such  r^ulations  as  are  reasonably  necessary  to  secure 
the  public  safety;  for  this  power  "is  inalienable  even  by 
express  grant"  and  its  legitimate  exertion  contravenes 
neither  the  contract  clause  of  the  Constitution  nor  the 
due  process  clause  of  the  Fourteenth  Amendment.  Adanr 
tic  Coast  Line  R.  R.  Co.  v.  Gold^nyro,  232  U.  S.  548,  558; 
Chicago  &  Alton  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  67,  76. 
Of  course,  all  regulations  of  this  class  are  subject  to  judi- 
cial scrutiny  and  where  they  are  found  to  be  plainly  un- 
reasonable and  arbitrary  must  be  pronounced  mvalid  as 
transcending  that  power  and  falling  within  the  condemna- 
tion of  one  or  both,  as  the  case  may  be,  of  those  constitu- 
tional restrictions. 

The  scope  of  the  power  and  instances  of  its  application 
are  shown  in  the  decisions  sustaining  r^ulations  (a)  re- 
quiring railroad  companies  at  their  own  expense  to  ab- 
rogate grade  crossings  by  elevating  or  depressing  their 
tracks  and  putting  in  bridges  or  viaducts  at  public  cross- 
ingiB,  Northern  Pacific  Ry.  Co.  v.  Dvhdh,  208  U.  S.  583; 
Chicago,  MUwavkee  &  St.  Paul  Ry.  Co.  v.  Minneapolis, 
232  U.  S.  430;  Missouri  Pacific  Ry.  Co.  v.  Omaha,  235  U. 
S.  121;  (b)  requiring  a  railroad  company  at  its  own  cost 
to  change  the  location  of  a  track  and  also  to  elevate  it  as 
a  means  of  making  travel  on  a  highway  safe,  New  York  & 
New  England  R.  R.  Co.  v.  Bristol,  151  U.  S.  556;  (c)  pro- 
hibiting a  railroad  company  from  laying  more  than  a  single 
track  in  a  narrow  busy  street  although  its  franchise  author- 
ized it  to  lay  a  double  track  there,  BaUimore  v.  Baltimore 
Trust  Co.,  166  U.  S.  673;  and  (d)  requiring  a  gas  company 
whose  mains  and  pipes  were  laid  beneath  the  surface  of  a 
street  under  an  existing  franchise  to  shift  them  to  another 
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location  at  its  own  cost  to  make  room  for  a  public  drainage 
syBtetn,  New  Orleans  Gas  Light  Co.  v.  Drainage  Commie' 
eion,  197  U,  S.  453. 

Is  the  ordinance  here  in  question  plainly  imreasonable 
and  arbitrary?  That  there  is  occasion  for  some  real  reg- 
ulation is  clear.  The  crossing  is  practically  in  the  gateway 
to  the  city.  Persons  in  large  numbers  pass  over  it  every 
day — ^many  of  them  unacquainted  with  the  surroundings. 
Moving  engines  and  cars  to  and  fro  over  such  a  place 
makes  it  one  of  danger.  Any  one  of  several  forms  of 
corrective  r^ulation  might  be  applied.  To  illustrate: 
The  dty  might  call  on  the  railroad  company  to  construct 
and  maintain  a  viaduct  over  the  crossing  or  a  tunnel  under 
it;  or  might  lay  on  the  company  the  duty  of  maintaining 
watchmen  or  flagmen  at  the  crossing.  What  it  actually 
does  by  the  ordinance  is  to  call  on  the  company  to  remove 
the  track  from  the  crossing  and  avail  itself  of  other  acces- 
sible and  fairly  convenient  means  of  getting  cars  to  and 
from  its  track  east  of  the  crossing.  No  doubt  in  this  the 
company  will  experience  some  disadvantages,  but  they 
will  be  far  less  burdensome  than  would  be  the  construction 
and  maintenance  of  a  viaduct  or  tunnel,  and  not  much 
more  so  than  would  be  the  keeping  of  watchmen  or  flagmen 
at  the  crossii^. 

The  situation  is  imusual  and  the  ordinance  deals  with 
it  in  a  rather  practical  way.  Giving  effect  to  all  that  ap- 
pears, we  are  imable  to  say  that  what  is  required  is  plainly 
unreasonable  and  arbitrary. 

Counsel  for  the  company  manifest  some  concern  lest 
the  rates  for  switching  cars  to  and  from  its  track  east  of 
the  crossing  may  not  be  satisfactory,  but  there  hardly  can 
be  any  real  trouble  along  that  line.  The  rates  will  be 
subject  to  investigation  and  supervision  by  public  com- 
missions just  as  are  other  railroad  rates,  and  possible 
differences  over  them  will  be  susceptible  of  ready  adjust- 
ment. 
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The  objection  that  the  ordmance  offends  against  the 
commerce  clause  of  the  Constitution  is  not  tenable.  The 
ordinance  makes  no  discrimination  gainst  interstate 
commerce,  will  not  impede  its  movement  in  r^ular 
course,  and  will  affect  it  only  incidentally  and  indirectly. 
SoiUh  Cavingtm  Ry.  Co.  v.  Covingtoriy  235  U.  S.  537,  540; 
Sligh  V.  Kirkwood,  237  U.  S.  52,  58,  60.  The  case  of 
Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley  Drainage 
District,  233  U.  S.  75,  obviously  is  not  to  the  contrary. 

Judgment  affirmed. 


>«••- 


THE  LAKE  MONROE.^ 

ON  PETITION  FOR  WRITS  OF  PROHIBITION  OR  MANDAMUS. 

No.  30,  Origizial.    Aigued  April  21,  22,  1919.— Decided  June  2,  1919. 

Under  the  Act  of  June  15,  1917,  c.  29,  40  Stat.  182,  empowering  the 
Ptesident,  inier  alia,  to  requisition  private  shipping  for  use  and 
operation  by  the  United  States,  pennitting  the  exercise  of  the  power 
through  such  agencies  as  he  may  determine,  and  providing  that  ships 
so  requisitioned  shall  be  managed,  operated  and  disposed  of  as  he  may 
direct;  and  under  the  President's  order  of  July  11,  1917,  delegating 
those  powers  for  exercise  by  the  Shipping  Board  and  Emergency 
Fleet  C!orporation,  a  ship  in  course  of  construction  was  requisitioned 
and  completed  by  the  Corporation,  documented  in  the  name  of  the 
United  States,  and  operated  by  the  Board  through  the  Corporation 
and  a  private  firm,  who,  as  managing  and  operating  agents  of  the 
Board,  chartered  her  to  a  private  company  for  the  coastwise  carriage 
of  a  private  cargo  of  coal.  While  so  engaged  a  collision  occurred,  and 
the  vessel  was  libeled  in  the  District  Court.  Heldf  that  the  District 
Court  had  jurisdiction  to  arrest  the  vessel,  under  §  9  of  the  Shipping 
Board  Act  of  September  7, 1916,  c.  451,  39  Stat.  728,  providing  that 
vessels  purchased,  chartered,  or  leased  by  the  Board,  "while  em- 

^The  docket  title  of  this  case  is:  Ex  parte:  In  the  Matter  cf  the 
United  States,  PetiHoner. 
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ployed  solely  as  merchant  vessels  shall  be  subject  to  all  laws,  regula- 
tions, and  liabilities  governing  merchant  vessels,  whether  the  United 
States  be  interested  therein  as  owner,  in  whole  or  in  part,  or  hold  any 
mortgage,  lien,  or  other  interest  therein,"  which  provision  was  re- 
enacted  by  the  Act  of  July  15, 1918,  c.  152, 40  Stat.  900,  amending 
the  Shipping  Board  Act.    P.  253. 

It  is  not  to  be  assumed  that  Congress  intended  that  the  power  given  by 
the  Act  of  June  15, 1917,  supra,  should  be  exercised  by  the  President 
arbitrarily  or  that  the  President  by  his  order  intended  to  vest  absolute 
powers  in  the  Shipping  Board  and  Fleet  Corporation,  subject  only 
to  such  regulations  as  he  might  from  time  to  time  prescribe.   Id. 

On  the  contrary,  in  view  of  the  establishment  of  the  Board  and  the 
Corporation  as  government  agencies,  broadly  empowered  and  defi- 
nitely restricted  under  the  Shipping  Act,  and  of  the  mention  of  that 
act  in  the  Act  of  June  15, 1917,  supra,  it  is  to  be  presumed  that  Con- 
gress at  least  expected  that  those  agencies  would  be  used  under  the 
latter  act,  and  that  the  President,  in  employing  them  thereunder, 
did  so  because  of  those  powers  and  restrictions,  already  pro- 
vided. Id. 

This  view  is  confirmed  by  the  Act  of  July  15,  1918,  supra,  and  the 
companion  measure  of  July  18, 1918,  c.  157,  40  Stat.  913,  read  with 
the  House  and  Senate  reports  accompanying  the  bills.    P.  255. 

The  words  "purchased,  chartered,  or  leased,"  in  §  9,  supra,  of  the 
Shipping  Act,  cover  a  contract  for  the  temporary  use  of  a  vessel  or 
its  services  not  amounting  to  a  demise,  ''charter"  being  employed 
here  in  a  sense  as  broad  as  the  definition  in  the  Act  of  July  18, 1918, 
supra,  defining  it  as  "any  agreement,  contract,  lease,  or  commitment 
by  which  the  possession  or  services  of  a  vessel  are  secured  for  a  period 
of  time,  or  for  one  or  more  voyages,  whether  or  not  a  demise  of  the 
vessel."   Id. 

Construing  §  9  of  the  Shipping  Act  as  a  whole,  the  vessel  in  this  case 
was  employed  "solely  as  a  merchant  vessel,"  though  assigned  to  the 
New  England  coal  trade  when  the  Government  was  rationing  the 
coal  supply  of  the  country  as  a  war  measure.    P.  256. 

Order  to  show  cause  discharged. 

The  case  is  stated  in  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  Brown^  with  whom  Mr. 
Chas.  H.  Weston  and  Mr.  J.  Frank  Staley  were  on  the  brief , 
for  the  United  States. 
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Mr.  Edward  E.  Blodgettj  with  whom  Mr.  Foye  M.  Mur- 
phy  and  Mr.  Albert  T.  Oould  were  on  the  brief,  for  respond- 
ent. 

Mb.  JusncB  Pecnet  delivered  the  opinion  of  the  court. 

Upon  petition  of  the  United  States  this  court  granted 
an  order  to  show  cause  why  a  writ  of  prohibition  or  man- 
damus should  not  be  issued  m  order  to  prevent  the  United 
States  District  Court  for  the  District  of  Massachusetts, 
sitting  in  admiralty,  from  directing  the  seizure,  attach- 
ment, or  arrest  of  a  steam  vessel  known  as  the  Lake  Monr 
roe,  owned  and  operated  by  the  Government  of  the  United 
States,  to  satisfy  a  claim  of  the  master  and  part  owner  of 
the  American  auxiliary  fishing  schooner  Helena  for  dam- 
ages arising  out  of  a  collision  between  the  two  vessels 
which  occurred  on  October  8,  1918,  off  the  coast  of  Cape 
Cod. 

A  libel  having  been  filed  in  the  District  Court  in  behalf 
of  the  Helena  against  the  Lake  Monroe  to  recover  damages, 
and  praying  that  process  issue  for  the  seizure  and  attach- 
ment of  the  steamship,  the  United  States,  appearing 
specially,  filed  suggestions  to  the  effect  that,  as  the  steamer 
was  the  property  of  the  United  States  and  in  its  possession 
and  control,  the  court  was  without  jurisdiction  to  enforce 
claims  against  her  by  process. 

The  essential  facts  are  as  follows:  The  Lake  Monroe, 
while  in  process  of  construction  on  the  Great  Lakes,  was 
requisitioned  and  completed  by  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation,  and  on  completion 
was  delivered  to  the  United  States  Shipping  Board  for 
operation,  and  thereafter  assigned  by  that  board,  through 
the  Emergency  Fleet  Corporation,  to  the  firm  of  William 
H.  Randall  &  Company,  of  Boston,  as  operating  and 
managing  agents,  that  firm  being  a  copartnership  having 
experience  in  the  operation  of  privately  owned  vessels  for 
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oommemal  purpoBes.  Th^  selected  the  master  and  other 
officers  of  the  vessel,  put  tiiem  m  charge  of  her,  and  fur- 
nished her  crew;  and  thereafter  they  manned,  equipped, 
and  repaired  her,  collected  freight  monQns  from  the  con- 
signees, and  paid  the  expenses  of  manning,  equipping, 
and  supplying  her,  and  other  running  expenses,  and  for 
these  services  they  were  to  be  paid  by,  and  were  to  ac- 
count for  the  moneys  received  by  them  to,  the  Emergency 
Fleet  Corporation  as  the  agi&at  of  the  United  States  Ship- 
ping Board.  At  the  time  of  the  collision  the  Lake  Monroe 
was  loaded  with  coal,  and  operating  imder  a  charter  ex- 
ecuted by  Randall  &  Company,  as  i^sents  of  the  Shipping 
Board,  to  the  New  England  Fuel  &  Transportation  Com- 
pany, a  private  concern  in  Boston;  the  cargo  having  been 
purchased  from  a  private  owner  for  private  use,  and  the 
freight  for  its  carraige  paid  by  the  Transportation  Com- 
pany to  Randall  &  Company. 

Tlie  District  Court,  conceding  that  the  Lake  Monroe^ 
being  a  govemmentK>wned  vessel,  would  be  exempt  from 
arrest  except  for  the  provisions  of  §  9  of  the  Shipping  Board 
Act  of  September  7,  1916,  c.  451,  39  Stat.  728,  730,  held 
that,  because  at  the  time  of  the  collision  she  was  employed 
solely  as  a  merchant  vessel,  by  the  terms  of  that  section 
she  was  subject  to  arrest  on  process  in  rem  to  answer  for 
the  collision. 

It  is  the  principal  contention  of  the  Government  that 
the  ^pping  Board  Act  has  no  application  to  the  Lake 
Monroe  because  she  was  requisitioned  by  the  President 
through  the  Emergency  Fleet  Corporation  imder  the 
authority  of  other  legislation,  .was  documented  in  the 
name  of  the  United  States,  and  then  employed  by  the 
President  through  the  Shipping  Board  and  the  Fleet  Cor- 
poration. This  contention  renders  it  necessary  to  review 
the  several  acts  of  legislation  and  the  executive  action 
that  has  been  had  pursuant  thereto. 

The  Act  of  September  7, 1916,  passed  before  the  United 
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States  entered  the  great  war  but  when  our  commerce  al- 
ready was  feeling  the  ill  effects  of  the  world  wide  shortage 
in  shipping  occasioned  by  that  war,  is  entitled  '  'An  Act 
To  establish  a  United  States  Shipping  Board  for  the  pur- 
pose of  encouraging,  developing,  and  creating  a  naval 
auxiliary  and  naval  reserve  and  a  merchant  marine  to 
meet  the  requirements  of  the  commerce  of  the  United 
States  with  its  Territories  and  possessions  and  with  foi> 
eign  coimtries;  to  regulate  carriers  by  water  engaged  in  the 
foreign  and  interstate  commerce  of  the  United  States; 
and  for  other  purposes."  It  created  a  board  of  five  com- 
missioners, and  authorized  them  (§  5)  with  the  approval  of 
the  President,  to  cause  to  be  constructed  and  equipped,  in 
Ammcan  shipyards  or  elsewhere,  or  to  purchase,  lease,  or 
charter  ''vessels  suitable,  as  far  as  the  commercial  re- 
quirements of  the  marine  trade  of  the  United  States  may 
permit,  for  use  as  naval  auxiliaries  or  Army  transports, 
or  for  other  naval  or  military  purposes,"  and  also  (§  7) 
to  charter,  lease,  or  sell  to  any  citizen  of  the  United  States, 
any  vessel  so  purchased  or  constructed. 

The  important  §  9,  in  its  original  form,  provided  as 
follows:  "Sec.  9.  That  any  vessel  purchased,  diartered, 
or  leased  from  the  board  may  be  registered  or  enrolled  and 
licensed,  or  both  registered  and  enrolled  and  licensed,  as  a 
vessel  of  the  United  States  and  entitled  to  the  benefits 
and  privileges  appertaining  thereto:  Provided,  That 
foreign-built  vessels  admitted  to  American  registry  or 
enrollment  and  license  imder  this  Act,  and  vessels  owned, 
chartered,  or  leased  by  any  corporation  in  which  the 
United  States  is  a  stockholder,  and  vessels  sold,  leased,  or 
chartered  to  any  person  a  citizen  of  the  United  States,  as 
provided  in  this  Act,  may  engage  in  the  coastwise  trade 
of  the  United  States.  Every  vessel  purchased,  chartered, 
or  leased  from  the  board  shall,  unless  otherwise  authorized 
by  the  board,  be  operated  only  under  such  registry  or 
enrollment  and  license.    Such  vessels  while  employed  solely 
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as  merchant  veasela  shall  be  subject  to  aU  Jaws,  regiUatUms, 
and  Uabiliiies  governing  merchant  vessds^  whether  tiie  United 
States  be  interesled  therein  as  owners  in  whale  or  in  part,  or 
hold  any  mortgage^  lien,  or  other  interest  (herein.^^  There 
followed  prohibitions  not  neoeBsary  now  to  be  particularly 
considered. 

Section  11  authorized  the  Shipping  Board  to  form  one 
or  more  corporations  under  the  laws  of  the  District  of 
Columbia  for  the  purchase,  construction,  equipment, 
lease,  charter,  maintenance,  and  operation  of  merchant 
vessels  in  the  commerce  of  the  United  States,  the  total 
capital  stock  not  to  exceed  $50,000,000,  and  the  Board  to 
acquire  for  and  on  behalf  of  the  United  States  not  less  than 
a  majority  of  the  capital  stock.  The  act  contained  nu- 
merous provisions  imposing  duties  upon  common  carriers 
by  water,  and  conferring  powers  of  r^ulation  upon  the 
Shipping  Board. 

The  members  of  this  Board  were  appointed  by  the 
Fi:esident  in  December,  1916,  and,  having  been  confirmed 
I^  the  Senate,  were  formally  organized  in  the  following 
month* 

By  the  time  the  United  States  declared  war,  April  6, 
1917,  the  world's  merchant  shipping  had  reached  the 
stage  of  demoralization.  The  President,  by  a  proclama- 
tion dated  February  5,  1917,  had  declared  an  emergency, 
and  brought  into  play  the  prohibition  of  one  of  the  clauses 
of  §  9  of  the  above  act,  against  the  sale,  lease,  or  charter 
to  a  person  not  a  citizen  of  the  United  States  or  the  trans- 
fer to  a  foreign  r^istry  or  flag  of  any  vessel  roistered  or 
enrolled  and  licensed  imder  the  laws  of  the  United  States. 

Soon  after  the  declaration  of  war  the  Shipping  Board, 
under  authority  of  §  11  of  the  above  act,  caused  to  be 
organized  (April  16,  1917)  imder  the  laws  of  the  District 
of  Ck>lumbia  a  corporation  known  as  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation,  with 
$50,000,000  of  capital  stock,  all  owned  by  the  United 
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States.  It  was  oflGicered  by  the  commissioners  of  the  Ship- 
ping Board  and  their  nominees,  and  was  but  an  operatmg 
{^ency  of  that  Board. 

In  this  state  of  affairs,  Congress  embodied  in  the  Ur- 
gent Deficiencies  Appropriation  Act  of  June  15,  1917,  c. 
29,  40  Stat.  182,  a  clause  entitled  "Emergency  Shipping 
Fund,"  which  conferred  upon  the  President  broad  powers 
of  control  over  contracts  for  the  building,  production, 
or  purchase  of  ships  or  material,  and  among  others  the 
power  "To  purchase,  requisition,  or  take  over  the  title  to, 
or  the  possession  of,  for  use  or  operation  by  the  United 
States  any  ship  now  constructed  or  in  the  process  of  con- 
struction or  hereafter  constructed,  or  any  part  thereof, 
or  charter  of  such  ship. ' '  Another  clause  declared :  ' '  The 
President  may  exercise  the  power  and  authority  hereby 
vested  in  him  .  .  .  through  such  agency  or  agencies 
as  he  shall  determine  from  time  to  time:  Provided,  That 
all  money  turned  over  to  the  United  States  Shipping 
Board  Emei^ency  Fleet  Corporation  may  be  expended  as 
other  moneys  of  said  corporation  are  now  expended.  All 
ships  constructed,  purchased,  or  requisitioned  under 
authority  herein,  or  heretofore  or  hereafter  acquired  by 
the  United  States,  shall  be  managed,  operated,  and  dis- 
posed of  as  the  President  may  direct." 

Under  this  authority  the  President  made  an  executive 
order  July  11,  1917,  directing  that  the  Fleet  Corporation 
should  have  and  exercise  all  power  and  authority  vested 
in  him  by  said  provision,  so  far  as  applicable  to  the  con- 
struction of  vessels,  the  purchase  or  requisitioning  of 
vessels  in  process  of  construction,  and  the  completion 
thereof,  and  that  the  Shipping  Board  should  exercise  all 
power  and  authority  vested  in  him  by  said  provision,  so 
far  as  applicable  to  the  taking  over  of  title  or  possession, 
by  purchase  or  requisition,  of  constructed  vessels  or  char- 
ters therein,  and  the  operation,  management  and  dispo- 
sition of  such  vessels,  and  of  all  others  theretofore  or  there- 
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after  aoquiied  by  the  United  States,  declaring:  "The 
powers  herein  dd^gated  to  the  United  States  Shipping 
Board  may,  in  the  discretion  of  said  Board,  be  exercised 
directly  by  the  said  Board  or  by  it  throu^  the  United 
States  Shipping  Board  Emergency  Fleet  Ck)ri)oration,  or 
through  any  other  corporation  organized  by  it  for  such 
purpose/'  It  was  imder  the  authority  thus  conferred  that 
the  Lake  Monroe  was  requisitioned  while  in  process  of 
construction  and  carried  to  completion  by  the  Fleet  Cor- 
poration, and  thereafter  operated  by  the  Shipping  Board 
through  that  corporation.  She  was  documented  in  the 
name  of  the  United  States,  and  assigned  to  Randall  & 
Company  as  operating  and  managing  ^ents,  and  at  the 
time  of  the  collision  was  operating  under  a  charter  exe« 
cuted  by  them  as  agents  of  the  Shipping  Board  to  a  pri- 
vate concern  for  carrying  coal  in  coastwise  commerce. 

Reference  should  be  made  to  two  acts,  approved  re- 
spectively July  15  and  July  18, 1918,  the  former  an  amend- 
ment to  the  Shipping  Act  of  1916,  the  latter  ''An  Act  to 
confer  on  the  President  power  to  prescribe  charter  rates 
and  frdght  rates  and  to  requisition  vessels,  and  for  other 
purposes.''  (Cc.  152  and  157,  40  Stat.  900,  913).  They 
were  introduced  as  companion  measures,  the  former  sa 
H.  R.  12,100,  the  latter  as  H.  R.  12,099,  and  proceeded 
pari  poMu  througih  Congress.  The  Act  of  July  15  amended 
§  9  of  the  Shipping  Act  of  1916  with  respect  to  some  of  its 
prohibitions,  but  reSnacted  almost  verbatim  the  part  we 
have  quoted  from  that  section.  The  Act  of  July  18  b^^ins 
with  some  definitions,  and  among  them:  ''The  term 
'charter'  means  any  agreement,  contract,  lease,  or  com« 
mitment  by  which  the  possession  or  services  of  a  vessel 
are  secured  for  a  period  of  time,  or  for  one  or  more  voy- 
ages, whether  or  not  a  demise  of  the  vessel." 

In  view  of  this  Ic^slation  we  regard  the  contention  of 
the  Government  that  the  Shipping  Act  of  1916  has  no 
application  to  the  Lake  Monroe  as  imtenable.    The  argu* 
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ment  adduced  in  support  of  it  would  cause  the  restrictive 
provisions  of  the  Act  of  1916  to  operate  only  with  respect 
to  vessels  constructed  or  acquired  under  that  particular 
act  and  would  render  the  powers  conferred  upon  the  Ship- 
ping Board  and  the  Fleet  Corporation  by  the  executive 
order  of  July  11,  1917,  absolute  powers,-  subject  to  no 
regulation  except  such  as  the  President  might  from  time 
to  time  prescribe. 

But  at  the  time  of  the  emergency  provision  of  Jime  15, 
1917,  the  Shipping  Board  had  been  established  as  a  public 
comndssion,  with  broad  administrative  powers  and  sub- 
ject to  definite  restrictions,  and  the  Fleet  Corporation  had 
been  created  as  its  agency,  financed  with  public  funds. 
The  emergency  shipping  legislation  evidently  was  enacted 
in  the  expectation  that  the  President  would  employ  the 
Shipping  Board  and  the  Fleet  Corporation  as  his  agencies 
to  exercise  the  new  powers,  for  the  Fleet  Corporation  was 
mentioned  in  the  act,  and  it  was  known  to  be  but  an  arm 
of  the  Board.  It  is  not  necessary  to  hold  that  Congress, 
while  entertaining  this  expectation,  went  to  the  extent  of 
restricting  the  President  to  those  agencies;  but  it  is  not  to 
be  believed  that  they  intended  he  should  exercise  the 
powers  arbitrarily.  And  when  in  fact  he  designated  the 
Fleet  Corporation  to  exercise  those  powers  so  far  as  they 
pertained  to  the  construction  of  vessels  and  the  requisi- 
tioning of  vessek  in  process  of  construction,  and  the  Ship- 
ping Board  so  far  as  they  applied  to  the  operation,  man- 
agement, and  disposition  of  vessels,  it  is  to  be  presumed 
that  he  did  so  because  of  the  general  powers  that  already 
had  been  conferred  upon  them  by  law,  and  because  they 
were  subject  to  the  regulatory  provisions  that  Congress 
had  enacted. 

The  provision  of  §  9  of  the  Act  of  Septanber  7,  1916, 
that  vessels  purchased,  chartered,  or  leased  from  the 
Shipping  Board,  while  employed  solely  as  merchant  ves- 
sels, should  be  subject  to  all  laws,  regulations,  and  liabili- 
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ties  gqireniiDg  merchant  vefisdsy  whether  the  United  States 
were  interested  therein  as  owner  or  otherwise,  was  a  most 
material  restriction^  deemed  by  Congress  to  be  essential  to 
subject  them  to  the  same  duties  and  liabilities  as  privatdy 
owned  merchant  vessels  with  which  th^  competed. 

That  Congress  considered  this  provision  and  the  other 
provisions  of  the  Act  of  1916  as  having  living  force  and 
general  application  after  the  executive  order  of  July  11, 
1917,  is  manifest  from  the  amendatoiy  Act  approved 
July  15, 1918,  while  the  war  was  at  its  height,  and  treated 
by  Congress  as  an  emergency  war  measure.  See  House 
Rep.  568  and  Senate  Rep.  536,  65th  Cong.,  2d  sess.;  also 
House  Rq).  569  and  Senate  Rep.  535,  same  session,  relat- 
ing to  the  companion  measure.  These  rq)ort8  and  the 
accompanying  bills  show  that  the  Shipping  Board  was 
understood  to  be  executing  all  its  powers  imder  the  regu- 
lations prescribed  by  the  Act  of  1916. 

The  Government  contends  further  that  §  9  of  that  act 
has  no  application  to  the  present  case  because  liability  is 
imposed  thereby  only  with  respect  to  vessels  ''purchased, 
chartered,  or  leased  from ''  the  Shipping  Board,  and  oiAy 
when  ''employed  solely  as  merchant  vessels";  it  being 
insisted  that  the  Lfoke  Monroe  does  not  come  within  either 
of  these  descriptions.  The  return  however,  makes  it 
clear  that  at  the  time  of  the  collision  she  was  operating 
under  a  charter  executed  by  the  i^sents  of  the  Board  to  a 
certain  coal  company;  and  even  were  it  merely  an  agree- 
ment whereby  the  shippers  paid  a  stipulated  rate  per  ton 
for  the  cargo  carried,  we  think  that  this  would  be  a  charter 
within  the  meaning  of  the  Act  of  1916.  The  words  "pur- 
chased, chartered,  or  leased''  indicate  an  intent  to  include 
a  contract  for  the  temporary  use  of  a  vessel  or  its  services, 
not  amounting  to  a  demise  of  the  ship;  in  short,  the  term 
"charter"  was  here  employed  in  a  sense  as  broad  as  the 
definition  afterwards  embodied  in  the  Act  of  July  18, 1918. 

We  cannot  accede  to  the  suggestion  that  the  Lake  Mon^ 
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roe  was  not  employed  ^'solely  as  a  merchant  vessel"  be- 
cause she  was  assigned  to  the  New  England  coal  trade, 
and  because  at  that  tune  the  Government,  through  the 
Fuel  Administration,  was  rationing  the  coal  supply  of  the 
country.  The  language  of  §  9  "  such  vessels  while  employed 
solely  as  merchant  vessels"  must  be  read  in  connection 
with  the  phrase  ''whether  the  United  States  be  interested 
therdn  as  owner,  in  whole  or  in  part,  or  hold  any  mortgage, 
lien,  or  other  interest  therein."  Her  service  at  the  time 
was  purely  commercial,  and  she  was  subject  by  the  terms 
of  the  act  to  the  ordinary  liability  of  a  merchant  vessel, 
notwithstanding  the  indirect  interest  of  the  Government 
in  the  outcome  of  her  voyage. 

We  deem  it  clear,  also,  that  among  the  liabilities  design 
nated  by  the  section  is  the  liability  of  a  merchant  vessel 
to  be  subjected  to  judicial  process  in  admiralty  for  the 
consequences  of  a  collision. 

Order  to  show  cause  discharged  and  petition  dismissed. 


■••^ 


LINCOLN  GAS  &  ELECTRIC  LIGHT  COMPANY 
V.  CITY  OF  LINCOLN  ET  AL. 

APP£AI>  FBOU  THE  DISTBICT  COUBT  OF  THE  UNITED  STATES 

FOB  THE  DISTBICT  OF  NEBRASKA. 

No.  52.    Allied  October  5,  8, 1017.^Decided  June  2, 1919. 

A  gas  company,  pending  a  suit  to  declare  a  rate  ordinance  confiscatory, 
put  the  rate  in  efifect  as  a  test,  under  a  stipulation  that  such  action 
should  not  be  construed  as  an  acceptance  of  or  compliance  with  the 
ordinance  or  be  ''shown  in  evidence  or  presented  to  the  court  in  the 
above  entitled  cause,  or  used  in  any  way  by  either  party  to  influence 
the  action  of  the  court  in  the  disposition  of  the  case."  Held,  that 
in  effect  relieved  the  defendant  from  obligation  to  observe  the 
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effect  of  the  reduced  rate  or  prepare  to  meet  inf erences  drawn  from 
it,  and  hence  afforded  a  reaaon  why  a  petition  for  leave  to  file  a  bill 
of  review  in  the  District  Court,  based  on  the  test,  should  not  be 
granted  by  this  court.   P.  261. 

Further  grounds  for  refusing  such  leave  are  found  in  the  delay 
of  the  plaintiff  in  instituting  the  test  and  in  the  fact  that  the 
results  relied  on  were  offset  by  an  error  committed  in  the  plaintiff's 
favor.  P.  262. 

The  District  Court,  having  acquired  jurisdiction  throun^  a  bill  pre- 
senting a  substantial  controversy  under  the  Federal  Constitution, 
has  power  to  dispose  of  an  issue  fairly  within  the  pleadings,  without 
passing  on  its  federal  aspect,  by  application  of  the  constitution  of 
the  State.   P.  263. 

In  a  suit  challenging  the  constitutionality  of  ordinances  fixing  gas  rates 
and  laying  an  occupation  tax,  where  the  District  Court  upheld  the 
rates  but  declared  the  tax  void,  and,  after  an  appeal  in  which  the 
tax  ruling  was  not  assigned  as  error  or  referred  to  by  this  court  in 
its  opinion  or  mandate,  the  rate,  on  a  further  trial,  was  again  sus- 
tained and  the  bill  diszhissed  by  a  final  decree,  without  further  men- 
tion of  the  tax,  held,  that  the  earlier  adjudication  was  to  be  taken  as 
a  part  of  the  final  decree,  establishing  beyond  collateral  attack  in 
this  court  or  elsewhere  that  the  tax  was  void;  but  that  the  decree 
might  properly  be  modified  to  reiterate  such  earlier  adjudication. 
Id. 

In  a  rate  case,  involving  questions,  and  much  evidence,  concerning 
plant  valuation,  methods  of  estimating  and  applying  depreciation 
charges,  working  capital,  going  concern  value,  rate  of  return,  etc., 
this  court  is  not  called  upon  to  recite  the  substance  of  such  evidence 
or  review  the  master's  findings  made  after  proper  investigation. 
P.  266. 

E^t  per  cent,  being  the  lowest  rate  generally  sought  and  obtained 
ui)on  capital  invested  in  banking,  merchandising  and  other  business 
in  the  vicinity,  and  7  per  cent,  the  legal  rate  in  the  State,  the  court 
cannot  approve  a  finding  that  no  rate  yielding  as  much  as  6  per  cent, 
could  be  deemed  confiscatory  in  the  case  of  the  complaining  gas 
company;  nor  is  the  finding  justified  upon  the  ground  that  the 
company  had  such  a  monopoly  and  guaranty  of  profits  as  would 
permit  of  such  restriction.   P.  267. 

In  the  absence  of  any  finding  or  clear  evidence  that  past  earnings, 
invested  in  a  gas  company's  business,  were  excessive,  a  finding 
restricting  the  "going  value"  on  the  theory  that  they  were,  is  erro- 
neous.  Id. 


258  OCTOBER  TERM,  1918. 

Opinion  of  the  Court.  250  XT.  S. 

In  such  a  suit,  occupation  taxes  which  have  been  conclusively  adjudged 
void  and  have  not  been  paid  should  not  be  allowed  as  operating 
expenses.    P.  267. 

Having  regard  for  the  entire  period  under  investigation,  and  in  the 
presence  of  many  doubtful  items,  this  court  can  not  hold  the 
rate  ordinance  in  question  void,  in  the  absence  of  an  actual  and 
timely  test  of  its  practical  operation.    Id. 

The  decree  dismissing  the  bill  without  qualification  is  so  modified  as  to 
be  expressly  without  prejudice  to  the  commencement  of  a  new  suit, 
in  which  complainant  may  show  if  it  can,  as  a  result  of  its  practical 
test  since  May  1, 1915,  or  upon  evidence  of  values,  costs  of  operation 
and  rates  of  return  upon  capital  as  they  stand  when  such  suit  is 
brought  and  are  likely  to  continue,  that  the  rate  in  question  is  con- 
fiscatory under  the  new  conditions.    P.  268. 

The  court  notices  judicially  that,  principally  owing  to  the  war,  costs 
of  labor  and  supplies  have  advanced  greatly  since  the  ordinance  was 
adopted,  and  largely  since  the  case  was  last  heard  in  the  court  below, 
and  that  annual  returns  upon  capital  and  enterprise  the  world  over 
have  materially  increased,  so  that  what  would  have  been  a  proper 
return  for  capital  in  gas  plants  and  other  public  utilities  a  few  years 
ago  furnishes  no  safe  criterion  for  the  present  or  the  future.   Id. 

Modified  and  afi&rmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Robert  Bums  and  Mr.  Edmund  C.  Strodey  with 
whom  Mr.  Charles  A.  Frueauff  and  Mr.  Dewey  C.  Bailey, 
Jr.,  were  on  the  briefs,  for  appellant. 

Mr.  W.  M.' Morning  and  Mr.  C.  Petrue  Peterson  for 
appellees. 

Mb.  Justice  Pitney  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  final  decree  of  the  district 
court  dismissing  the  bill  of  complaint  in  a  suit  brought 
by  the  Lincohx  Gas  and  Electric  light  Company,  a 
Nebraska  corporation,  against  the  City  of  Lincohi  and 
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its  officials  praying  for  an  injunction  to  restrain  enforce- 
ment of  an  ordinance  of  the  city  adopted  November  19, 
1906;  which  had  the  effect  of  reducing  complainant's 
charges  for  gas  from  $1.20  to  $1  per  1,000  cubic  feet,  and 
an  ordinance  adopted  December  10,  1906,  assessing  an 
annual  occupation  tax  upon  gas  companies  in  the  city. 

The  action  was  instituted  in  December,  1906,  without 
previous  test  of  the  $1  rate,  in  the  then  Circuit  Court  of 
the  United  States  for  the  District  of  Nebraska.  Besides 
grounds  not  pressed,  the  rate  ordinance  was  attacked 
upon  the  ground  that  its  enforcement  would  deprive 
complainant  of  its  property  without  due  process  of  law, 
in  contravention  of  the  Fourteenth  Amendment.  The 
tax  ordinance  was  attacked  upon  grounds  of  state  law, 
and  also  upon  the  groimd  that  it  was  violative  of  the 
"due  process"  and  "equal  protection"  clauses  of  the 
Fourteenth  Amendment.  Upon  final  hearing  the  court, 
by  decree  entered  April  6,  1909,  dismissed  the  bill  as  to 
the  rate  ordinance,  without  prejudice  to  the  commence- 
ment of  a  new  action;  but  decreed  that  the  ordinance 
levying  an  occupation  tax  violated  the  constitution  of 
Nebraska  and  was  for  this  reason  illegal,  and  granted  a 
permanent  injunction  against  its  enforcement.  182 
Fed.  Rep.  926. 

Upon  appeal  by  complainant  to  this  court  it  was  foimd 
that  there  was  a  great  mass  of  conflicting  evidence  re- 
lating to  the  value  of  complainant's  plant,  the  cost  of 
operation,  and  the  gross  and  net  income;  that  the  case 
had  not  been  referred  to  a  master,  nor  had  specific  find- 
ings of  fact  been  made  by  the  court  below,  but  only 
general  conclusions  which  were  found  not  to  be  sufficient 
in  view  of  errors  assigned  which  opened  up  substantially 
the  entire  case.  For  this  reason  the  decree  was  reversed 
and  the  cause  remanded  to  the  district  court  with  di- 
rections to  refer  it  to  a  master  with  leave  to  both  parties 
to  take  additional  evidence.     A  temporary  injunction 
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which  had  been  granted  in  the  court  below  and  contin- 
ued in  force  until  final  decree  and  afterwards  pending 
the  appeal,  under  a  bond  conditioned  to  account  for 
overcharges  if  the  rate  ordinance  should  be  sustained, 
was  by  the  decree  of  reversal  continued  in  force  until 
final  decree  in  the  court  below,  upon  condition  that  a  new 
bond  with  sureties  were  given  to  account  for  overcharges 
to  consumers  since  the  original  restraining  order,  in  ihe 
event  the  ordinance  should  be  sustained.    223  U.  S.  349. 

Upon  the  going  down  of  the  mandate,  the  district  court 
referred  the  case  (July,  1912)  to  a  master,  to  take  the 
proofs  and  report  his  findings  of  fact  and  of  law.  After 
a  full  hearing  he  made  an  elaborate  report  (September, 
1914)  to  which  complainant  filed  about  125  exceptions, 
with  a  motion  to  recommit  the  case  to  the  master  for 
additional  findings,  which  motion  was  denied.  The 
master  found  the  rate  ordinance  was  not  confiscatory, 
and  (differing  from  the  former  decision  of  the  circuit 
court)  held  that  the  occupation  tax  ordinance  was  valid, 
and  included  the  tax  as  an  operating  expense.  Upon  the 
hearing  of  the  exceptions  the  report  of  the  master  was 
confirmed  by  the  district  court,  and  the  bUl  dismissed  as 
to  the  rate  ordinance,  by  decree  entered  September  23, 
1915;  the  judge  filing  a  memorandum  to  the  effect  that 
he  did  not  agree  with  the  master  as  to  the  validity  of  the 
occupation  tax  ordinance,  but  deemed  it  unnecessary  to 
pass  upon  this  in  the  decree,  since  the  result  reached  by 
the  master  would  only  be  strengthened  by  adjudging  the 
tax  invalid,  while  if  the  judge  should  agree  with  the 
master  upon  that  question  he  still  would  confirm  the 
report.  In  other  words,  assuming  the  occupation  tax 
ordinance  to  be  valid,  the  addition  of  this  tax  to  the  an- 
nual outgoes  of  complainant  would  still  leave  the  $1  rate 
compensatory. 

Complainant  brings  the  case  to  this  court  by  appeal, 
with  about  120  assignments  of  error,  one  of  which  is  that 
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the  district  court  erred  in  not  decreeing  that  the  occu- 
pation tax  ordinance  was  in  violation  of  the  Fourteenth 
Amendment  in  that  it  amounted  to  a  denial  of  the  equal 
protection  of  the  laws. 

Pending  the  hearing  upon  the  master's  report^  and  on 
or  about  May  1^  1915,  complainant,  notwithstanding 
the  injunction  pendente  lite,  put  into  effect  a  net  rate  of 
$1  per  thousand  feet  for  gas,  and  has  maintained  it  since. 

Upon  the  strength  of  this  test^  and  before  the  argument 
of  this  the  second  appeal^  complainant  presented  to  us 
a  petition  for  leave  to  file  a  bill  of  review  in  the  court 
below  upon  the  ground  that,  according  to  the  master's 
findings,  complainant,  in  the  year  1907,  earned  so  small 
a  return  that  the  rate  ordinance  would  have  been  con- 
fiscatory upon  the  valuation  as  found  by  him,  but  for 
this  additional  finding:  ''AU  human  experience  has  shown 
that  increased  consumption  follows  quickly  a  reduction 
in  the  price  of  commodities,  and  the  evidence  in  this  case 
satisfactorily  shows  that  gas  is  no  exception  to  the  rule." 

The  petition  averred  that  the  experience  of  complain- 
ant in  an  actual  test  of  the  reduced  rate  during  a  con- 
siderable period  since  May  1,  1915,  showed  that  the  view 
of  the  master  was  erroneous,  and  in  fact  under  actual 
operating  conditions  there  was  no  increase  of  consump- 
tion. 

The  application  for  leave  to  file  a  bill  of  review  will  be 
denied,  for  the  following  reasons: 

First,  because  the  $1  rate  was  put  into  effect  pursuant 
to  a  written  stipulation  made  between  the  parties  in  the 
cause  to  the  effect  that  the  action  of  the  company  in  so 
doing  should  not  be  construed  as  an  acceptance  of  or 
compliance  with  the  ordinance  in  controversy,  and  should 
not  be  ''shown  in  evidence  or  presented  to  the  court  in 
the  above  entitled  cause,  or  used  in  any  way  by  either 
party  to  influence  the  action  of  the  court  in  the  disposi- 
tion of  the  case.''    Hence  defendant  was  not  called  upon 


262  OCTOBER  TERM,  19ia 

Opinion  of  the  Court.  250  U.  S. 

to  observe  the  eflFect  of  the  reduced  rate,  or  prepare  to 
meet  inferences  drawn  therefrom. 

Secondly,  because  complainant  might  have  made  a 
practical  test  of  the  ordinance  rate  before  bringing  this 
suit  for  an  injunction,  and  certainly  ought  to  have  re- 
sorted to  the  test  long  before  it  did  so.  As  early  as  the 
month  of  January,  1909,  this  court,  in  two  notable  rate 
cases,  indicated  its  view  of  the  importance,  in  any  but 
a  very  clear  case,  of  subjecting  prescribed  rates  to  the 
test  of  practical  experience  before  attacking  them  in  the 
courts.  KnoxviUe  v.  KnoxmUe  Water  Co.,  212  U.  S.  1, 
16,  18;  WiOcox  v.  Consolidated  Gas  Co.,  212  U.  S.  19,  54. 
When  those  decisions  were  announced  this  case  was 
pending  in  the  circuit  court,  and  shortly  thereafter  it  was 
decided  adversely  to  complainant  upon  the  question  of 
the  validity  of  the  rate,  the  KnoxviUe  and  WiUcox  Cases 
bemg  cited.  182  Fed.  Rep.  926,  929.  Then,  if  not  before, 
complainant  might  have  made  a  practical  test  of  the 
sufficiency  of  the  rate,  instead  of  waiting  six  years  longer 
before  doing  so.  The  Utigation  has  been  extremely  tedi- 
ous and  burdensome  to  both  sides,  and  it  ought  now  to 
be  brought  to  a  conclusion  upon  the  record  as  it  stands. 

And  thirdly,  the  argument  based  upon  the  master's 
finding  as  to  the  return  that  complainant  would  have 
earned  in  the  year  1907  under  the  prescribed  rates  is 
vitiated  by  the  fact  that  he  included  as  an  operating 
expense  $4,466,  the  amount  of  the  estimated  occupation 
tax,  which  was  not  paid  and  (as  we  shall  see)  has  been 
conclusively  adjudged  in  this  suit  to  be  unenforceable. 
Eliminating  this  would  increase  the  net  return  for  the 
year  approximately  one  per  cent,  upon  the  investment. 

Coming  to  the  merits,  we  will  deal  first  with  the  occu- 
pation tax  ordinance.  This  is  important  not  only  because 
considerable  sums  of  unpaid  taxes  have  accumulated  pend- 
ing the  litigation,  but  because  of  the  effect  of  the  tax,  if 
sustained,  upon  the  question  of  the  adequacy  of  the  rate. 
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The  ordinance  imposes  an  occupation  tax  upon  all  gas 
companies  manufacturing  and  furnishing  gas  to  the  in- 
habitants of  the  City  of  Lincoln,  equivalent  to  23^^  per 
cent,  of  their  gross  receipts  derived  from  that  business. 
It  was  attacked  in  the  bill  as  being  ^^  partial,  discrimi- 
natory, unreasonable  and  oppressive  in  this:  It  imposes 
upon  your  orator  an  onerous  tax  burden  to  which  the 
business  and  occupations  of  other  persons  within  said 
city  are  not  subjected;"  and  the  bill  alleged  among  other 
things  that  the  Lincoln  Traction  Company  held  a  fran- 
chise for  furnishing  electricity  to  the  public  in  said  city, 
under  which  it  was  supplying  light,  heat,  and  power  in 
competition  with  complainant's  gas  business,  and  that 
the  city  had  not  subjected  this  business  of  the  traction 
company  to  any  occupation  tax;  wherefore  the  ordinance 
''operates  to  deprive  your  orator  of  the  equal  protection 
of  the  laws,  imposes  a  discriminatory  burden  upon  your 
orator,  .  .  .  and  deprives  your  orator  of  its  franchise 
rights  and  privileges  and  of  its  properties  without  due 
process  of  law,"  thus  being  violative  of  the  due  process 
and  equal  protection  provisions  of  the  Fourteenth  Amend- 
ment. The  circuit  court  deemed  that  this  nused  the 
question  of  the  invalidity  of  the  ordinance  under  the 
uniformity  provision  of  the  state  constitution,  and  held 
it  was  invalid  as  being  in  contravention  thereof.  182 
Fed.  Rep.  926,  927,  929.  The  city  requested  a  modificar 
tion  of  the  opinion  and  decree  in  this  respect,  on  the 
ground  that  the  invalidity  of  the  ordinance  under  the 
state  laws  and  constitution  was  not  charged  in  the  bill. 
This  application  was  denied. 

Neither  the  city  nor  any  other  defendant  appealed 
from  that  part  of  the  decree  which  adjudged  the  occupa- 
tion tax  ordinance  void  and  granted  an  injunction  against 
its  enforcement.  Complainant  appealed  only  from  that 
part  which  was  adverse  to  it  upon  the  question  of  the 
validity  of  the  rate  ordinance.    None  of  its  assi^^mients 
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of  error  touched  upon  the  tax  ordinance;  but  in  its  brief 
in  this  court  upon  the  first  appeal  complainant  declared 
that  its  bill  had  assailed  the  tax  ordinance  only  upon  the 
ground  that  it  was  in  violation  of  the  equal  protection 
clause  of  the  Fourteenth  Amendment;  that  the  bill  was 
drawn  upon  the  theory  that  this  ordinance,  like  the  rate 
ordinance,  could  only  be  assailed  in  a  court  of  the  United 
States  upon  the  ground  ''that  it  was  violative  of  the 
Constitution  of  the  United  States";  apparently  ovei*- 
lookdng  that,  even  without  diversity  of  citizenship  (and 
there  was  none),  if  the  bill  presented  a  substantial  con* 
troversy  under  the  Constitution  of  the  United  States, 
and  the  requisite  amount  was  involved,  the  jinrisdiction 
extended  to  the  determination  of  all  questions,  including 
questions  of  state  law,  and  irrespective  of  the  disposition 
made  of  the  federal  questions.  Greene  v.  Lauisvitte  & 
Interurban  R.  R.  Co.,  244  U.  S.  499,  508.  It  was  said  m 
the  brief  that  the  decree  of  the  circuit  court  against  the 
vaUdity  of  the  occupation  tax  (X'dinance  was  a  nuUiiy 
because  the  subject-matter  was  not  cognizable  in  a  coiui) 
of  the  United  States  and  the  issue  decided  was  not  ten- 
dered by  the  bill.  Upon  the  ground  that  the  decree 
might  constitute  no  bar  to  the  collection  of  the  occupa- 
tion taxes,  and  the  amount  of  these  if  collected  would 
reduce  complainant's  returns  and  render  the  rate  ordi- 
nance if  sustained  still  more  burdensome,  appellant  asked 
this  court  to  pass  upon  the  vaUdity  of  the  tax  ordinance 
upon  the  federal  grounds  asserted  in  the  bill. 

Naturally  this  court  ignored  the  suggestion,  its  juris- 
diction over  the  question  not  having  been  invoked  by 
an  appeal,  and  so  it  happened  that  the  occupation  tax 
ordinance  was  not  mentioned  in  the  opinion  or  in  the 
mandate. 

There  is  nothing  before  us  to  show  what  decree,  if  any, 
was  made  by  the  district  court  upon  the  going  down  of 
the  mandate,  beyond  a  mere  order  of  reference  to  the 
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master.  The  final  decree  made  upon  the  confinnation 
of  his  report  says  nothing  upon  the  subject  of  the  occu- 
pation tax  ordinance.  Its  language  is  ''That  the  bill  of 
complaint  herein,  so  far  as  the  same  relates  to  the  ordi- 
nance of  the  City  of  Lincoln  establishing  a  rate  of  charges 
for  gas  in  said  city  be,  and  the  same  is,  hereby  dismissed, 
and  the  restraining  order  heretofore  granted  against  the 
enforcement  of  said  (ndinance  is  hereby  dissolved.^' 
Upon  this  record,  it  is  very  clear  that  so  much  of  the 
decree  of  the  circuit  court  entered  April  6,  1909,  as  held 
the  occupation  tax  ordinance  void  and  restrained  its 
enforcement  was  imtouched  by  the  foimer  appeal  and 
unaffected  by  the  subsequent  proceedings.  The  decree 
now  imder  review  does  not  modify  the  effect  of  the  former 
decree  upon  this  subject;  hence,  the  adjudication  of  the 
invalidity  of  the  occupation  tax  ordinance  and  the  award 
of  an  injimction  to  restrain  its  enforcement  are  to  be 
taken  as  a  part  of  the  final  decree  in  the  cause.  We  deem 
it  entirely  clear,  also,  that  the  issue  of  the  validity  of  that 
ordinance  upon  groimds  of  state  law  was  fairly  within 
the  pleadings,  and  that  this  part  of  the  decree  is  impr^- 
nable  against  collateral  attack,  in  this  court  or  elsewhere. 
This  being  so,  the  assignment  that  the  district  court 
erred  in  its  decree  of  September  23, 1915,  in  not  decreeing 
that  the  occupation  tax  ordinance  was  in  violation  of  the 
Fourteenth  Amendment  because  amounting  to  a  denial 
of  the  equal  protection  of  the  laws,  is  groundless;  there 
was  no  occasion  for  the  court  to  make  any  decree  to  that 
effect,  since  the  matter  had  been  conclusively  determined 
against  the  validity  of  this  ordinance  by  the  final  decree 
of  April  6,  1909,  which  remained  in  this  respect  unap- 
pealeid  from.  In  order  to  render  the  matter  free  from 
doubt  the  decree  of  September  23,  1915,  will  now  be 
modified  by  embodying  in  it  a  reiteration  of  that  part 
of  the  decree  of  April  6,  1909,  which  held  the  occupation 
tax  ordinance  void  and  restrained  its  enforcement. 
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Parenthetically,  it  may  be  stated  that  on  March  16, 
1908,  the  city  council  passed  an  ordinance  imposing  a 
like  occupation  tax  upon  corporations  selling  electricity 
for  light  or  power  purposes,  but  at  the  rate  of  only  2  per 
cent,  of  their  gross  receipts;  that  on  December  13,  1909, 
both  occupation  taxes  were  repealed,  and  gas  and  electric 
companies  alike  were  subjected  thereafter  to  an  occupa- 
tion tax  equal  to  3  per  cent,  of  their  gross  receipts;  and 
that  in  July,  1916,  the  Supreme  Court  of  Nebraska  ad- 
judged the  occupation  tax  ordinance  of  December  10, 
1906,  to  be  invalid,  following  the  decision  of  the  circuit 
court  in  this  case;  and  on  the  same  day  held  that  the 
enforcement  against  complainant  of  an  occupation  tax 
under  the  ordinance  of  December,  1909,  must  be  stayed 
pending  the  final  determination  of  the  present  case. 
City  of  Lincoln  v.  Lincoln  Gas  &  Electric  Light  Co.,  (two 
cases),  100  Nebraska,  182,  188. 

The  attack  upon  the  rate  ordinance  brings  under  con- 
sideration questions  of  the  valuation  of  the  plant,  the 
proper  method  of  estimating  and  applying  depreciation 
charges,  questions  of  working  capital,  going  concern 
value,  the  propriety  of  various  items  of  operating  ex- 
pense, the  rate  of  return  that  reasonably  ought  to  be 
allowed  upon  capital  invested  in  a  plant  and  business  of 
this  character  in  Nebraska,  and  the  other  questions  usual 
in  such  cases.  The  special  master  conducted  a  patient 
and  elaborate  investigation.  An  enormous  mass  of  evi- 
dence was  produced  before  him,  and  analyzed  in  his 
report.  In  abridged  form,  it  occupies  nearly  2,000  pages 
of  printed  transcript  in  this  court,  besides  numerous 
tabular  exhibits.  It  would  be  impossible,  within  reason- 
able limits,  to  recite  the  substance  of  the  evidence  or 
review  the  master's  findings.  We  do  not  feel  called  upon 
to  do  this.  KnoxviUe  v.  KnoxviUe  Water  Co.,  212  U.  S. 
1,  17.  The  findings  are  subjected  to  numerous  and 
minute  criticisms,  and  some  of  these  seem  to  possess 
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f aroe.  We  cannot  approve  the  finding  that  no  rate  yield- 
ing  as  much  as  6  per  cent,  upon  the  invested  capital 
could  be  regarded  as  confiscatory,  in  view  of  the  undis- 
puted evidence,  accepted  by  the  master,  that  8  per  cent, 
was  the  lowest  rate  sought  and  generally  obtained  as  a 
return  upon  capital  invested  in  banking,  merchandising, 
and  other  business  in  the  vicinity;  7  per  cent,  being  the 
^'l^al  rate"  of  interest  in  Nebraska.  Complainant  had 
not  such  a  monopoly  nor  were  its  profits  ''virtually  guar^ 
anteed  "  in  such  a  sense  as  to  permit  the  pubUc  authorities 
to  restrict  it  to  a  return  of  6  per  cent,  upon  its  invested 
capital.  It  is  not  entirely  clear,  however,  that  the  rate 
ordinance  did  so  restrict  it.  Again,  we  question  the 
propriety  of  the  master's  treatment  of  "going  value,'' 
which  he  seems  to  have  estimated  at  less  than  otherwise 
he  would  have  placed  it  upon  the  theory  that  the  com- 
pany's business  had  been  developed,  at  the  expense  of 
the  public,  in  the  expenditure  of  past  earnings  exceeding 
a  fair  retiun  upon  the  capital  invested,  and  this  without 
any  finding,  or  any  clear  evidence  to  which  our  attention 
has  been  called,  that  past  earnings  were  excessive.  On 
the  other  hand,  the  master  erred  in  favor  of  complainant 
by  allowing  as  operating  expenses  occupation  taxes  for 
the  years  1907  to  1909,  inclusive,  these  taxes  not  having 
been  paid  and  the  taxing  ordinance  applicable  to  that 
period  having  been  held  invalid  by  the  decree  of  the 
circuit  court  entered  April  6,  1909,  and  so  held  since  his 
report  by  the  state  supreme  court.  And  it  is  possible 
he  erred  in  allowing  occupation  taxes  for  the  year  1910 
and  subsequent  years,  since  these  were  not  in  fact  paid. 
As  we  have  seen,  the  occupation  tax  erroneously  allowed 
for  the  crucial  year  1907  amounted  to  more  than  1  per 
cent,  upon  the  invested  capital  at  the  master's  valuation. 
He  also  appears  to  have  been  unduly  liberal  to  the  com- 
pany in  the  allowance  for  working  capital,  and  in  some 
other  items  of  valuation,  as  well  as  in  respect  of  some 
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expenditures  allowed  as  operating  expense.  Without 
going  into  details,  we  content  ourselves  with  announcing 
our  general  conclusion  that,  having  regard  to  the  entire 
period  imder  investigation,  we  are  unable  to  say  that  the 
master  erred  in  holding  that  the  ordinance  was  not  shown 
to  have  been  confiscatory  in  its  effect.  It  is  probable 
that  in  the  years  1907  and  1912  the  net  return  was  close 
to  the  line,  if  not  below  it;  but  that  in  the  other  years 
examined  it  was  at  least  7  per  cent.;  and  there  are  too 
many  doubtful  items  for  us  to  adjudge  the  ordinance 
void,  in  the  absence  of  an  actual  and  timely  test. 

The  decree  dismissed  the  bill,  however,  so  far  as  it 
related  to  the  rate  ordinance,  without  reservation  or 
qualification.  Perhaps  it  would  go  without  saying,  but 
in  our  opinion  the  decree  ought  to  be  modified  so  as  to 
permit  complainant  to  make  another  application  to  the 
courts  for  relief  against  the  operation  of  the  ordinance 
hereafter,  if  it  can  show,  as  a  result  of  its  practical  test 
of  the  dollar  rate  since  May  1,  1915,  or  upon  evidence 
respecting  values,  costs  of  operation,  and  the  current 
rates  of  return  upon  capital  as  they  stand  at  the  time  of 
bringing  suit  and  are  likely  to  continue  thereafter,  that 
the  rate  ordinance  is  confiscatory  in  its  effect  imder  the 
new  conditions.  It  is  a  matter  of  common  knowledge 
that,  owing  principally  to  the  world  war,  the  costs  of 
labor  and  supplies  of  every  kind  have  greatly  advanced 
since  the  ordinance  was  adopted,  and  largely  since  this 
cause  was  last  heard  in  the  court  below.  And  it  is  equally 
well  known  that  annual  retmns  upon  capital  and  enter- 
prise the  world  over  have  materially  increased,  so  that 
what  would  have  been  a  proper  rate  of  return  for  capital 
invested  in  gas  plants  and  similar  public  utilities  a  few 
years  ago  furnishes  no  safe  criterion  for  the  present  or 
for  the  future. 

The  final  decree  of  September  23,  1915,  will  be  modi- 
fied by  embodying  in  it  a  reiteration  of  that  part  of  tiie 
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final  decree  of  April  6,  1909,  which  held  that  the  ordi- 
nance of  the  City  of  Lincoln^  approved  December  10, 
1906,  levying  an  occupation  tax  against  complainant, 
was  ill^al  and  void  because  violative  of  the  constitution 
of  the  State  of  Nebraska,  and  that  the  enforcement  of 
the  same  as  to  complainant  should  be  perpetually  en- 
joined. 

The  decree  of  September  23, 1915,  will  be  further  modi- 
fied so  that  the  dismissal  of  the  bill  of  complaint,  in  so 
far  as  it  relates  to  the  ordinance  of  the  City  of  Lincoln 
approved  November  19,  1906,  establishing  a  rate  of 
charges  for  gas  in  said  city,  shall  be  without  prejudice 
to  the  commencement  of  a  new  action  to  restrain  the 
enforcement  of  said  ordinance  hereafter,  and 

Decree^  as  thus  modified^  affirmed  with  casta. 


^•^ 
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APP£AL  VROU  THE  DISTRICT  COT7HT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISrmiCT  OF  NEW  YORK. 

No.  301.    Aigued  April  2^  1919.— Decided  June  2,  1919. 

The  Act  of  June  29, 1888,  c.  496, 25  Stat.  209,  as  amended,  regulating 
dumping  in  New  York  Harbor,  renders  a  vessel  employed  in  violating 
its  provisions  directly  liable  for  the  same  pecuniary  penalties  that 
it  imposes  on  individuals,  and  these  may  be  enforced  against  the 
vessel  summarily  by  libel,  without  awaiting  the  result  of  criminal 
proceedings  against  the  individuals.  P.  271.  The  Strathairly,  124 
U.  S.  558,  distinguished. 

There  is  no  constitutional  or  other  reason  why  an  unliquidated  fine 
may  not  be  enforced  against  a  vessel  in  admiralty;  and  jurisdiction 
of  such  a  proceeding  is  conferred  upon  the  District  Court  by  the 

^The  docket  title  of  this  case  is:  P.Sanford  JBow,  /nc,  Claimant 
qf  (he  Scow  "  &S"  v.  United  States. 
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Act  of  1888,  supra,  whether  or  not  it  be  regarded  as  a  proceeding  for 
the  enforcement  of  a  penalty  or  forfeiture  within  §  24  of  the  Judicial 
Code.   P.  272. 
247  Fed.  Rep.  348,  affirmed. 

The  case  is  stated  in  the  opinion. 
Mr.  A.  Leo  Everett  for  appellant. 

Afr.  Assistant  Attorney  General  Brown  for  the  United 
States. 

Mr.  Justice  Ptenet  delivered  the  opinion  of  the  court. 

This  was  a  Hbel  in  rem,  brought  against  a  scow  under 
the  Act  of  June  29, 1888,  c.  496,  25  Stat.  209,  as  amended 
August  18,  1894,  (c.  299,  §  3,  28  Stat.  360),  and  May  28, 
1908,  (c.  212,  §  8,  35  Stat.  426),  for  illegal  dumping  in 
New  York  Harbor.  Appellant,  as  claimant  of  the  scow, 
denied  the  jurisdiction  of  the  court  to  entertain  the  suit: 
first,  on  the  ground  that  by  the  statute  the  vessel  was 
made  liable  only  for  such  penalties  as  might  be  imposed 
in  criminal  proceedings  upon  the  persons  responsible  for 
the  illegal  act,  and  there  had  been  in  this  case  no  convic- 
tion of  such  persons  or  assessment  of  penalties;  and, 
secondly,  that  the  assessment  of  such  penalties  was  not 
within  the  admiralty  or  maritime  jurisdiction  of  the 
court.  A  motion  to  dismiss  on  this  ground  was  overruled, 
the  court  gave  judgment  against  the  scow  (247  Fed. 
Rep.  348),  and  the  claimant  appeals  to  this  court  upon 
the  jurisdictional  question  under  §  238,  Judicial  Ckxie. 

The  statute  forbids  by  §  1  the  deposit  of  mud,  etc., 
in  the  tidal  waters  of  New  York  Harbor  except  within 
limits  prescribed  by  the  supervisor,  and  provides  that 
''every  such  act  is  made  a  misdemeanor,  and  every  per- 
son engaged  in  or  who  shall  aid,  abet,  authorize,  or  insti- 
gate a  violation  of  this  section,  shall,  upon  conviction, 
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be  punishable  by  a  fine  or  imprisonment,  or  both,  such 
fine  to  be  not  less  than  two  hmidred  and  fifty  dollars  nor 
more  than  two  thousand  five  hundred  dollars,  and  the 
imprisonment  to  be  not  less  than  thirty  dajrs  nor  more 
than  one  year,  either  or  both  united,  as  the  judge  before 
whom  conviction  is  obtained  shall  decide." 

Section  2  provides  that  the  master,  etc.,  of  any  vessel 
towing  a  scow  loaded  with  prohibited  matter  to  a  place 
of  deposit  elsewhere  than  within  the  limits  shall  be  pun- 
ishable as  provided  in  §  1,  and  in  addition  have  his  license 
revoked  or  suspended. 

Section  4  contains  provisions  for  disposal  of  dredged 
material,  and  a  penalty  for  violation  thereof,  and  con- 
cludes as  follows:  ''Any  boat  or  vessel  used  or  employed 
in  violating  any  provision  of  this  act,  shall  be  liable  to 
the  pecimiary  penalties  imposed  thereby,  and  may  be 
proceeded  against,  summarily  by  way  of  libel  in  any 
district  court  of  the  United  States,  having  jurisdiction 
thereof." 

The  principal  contention  of  appellant  is  that  the  pur- 
pose of  the  statute  was  to  make  the  vessel  responsible 
only  for  such  pecuniary  penalties  as  might  be  assessed 
agiunst  the  offending  persons  in  criminal  proceedings, 
and  hence  that  the  conviction  and  fining  of  such  persons 
is  a  condition  precedent  to  the  maintenance  of  a  suit 
against  the  vessel.  In  support  of  this  The  Sirathairly, 
124  U.  S.  558,  is  cited.  That  was  a  suit  brought  imder 
§§  4252,  4253,  4255,  4266,  and  4270,  Rev.  Stats.,  which 
contained  provisions  respecting  the  carriage  of  passen- 
gers on  vessels  entering  or  leaving  ports  of  the  United 
States,  and  prescribed  fines  and  penalties  against  the 
master  and  owner  of  the  vessel  violating  such  provisions. 
Section  4270  provided:  ''The  amount  of  the  several 
penalties  imposed  by  the  foregoing  provisions  r^ulating 
the  carriage  of  passengers  in  merchant-vessels  shall  be 
liens  on  the  vessel  violating  those  provisions,  and  such 
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vessel  shall  be  libeled  therefor  m  any  circuit  or  district 
court  of  the  United  States  where  such  vessel  shall  arrive." 
This  court  said  (p.  580)  that  the  penalty  recoverable 
against  the  vessel,  and  by  §  4270  made  a  lien  upon  it, 
was  not  an  additional  penalty,  but  the  same  wUch  by 
§4253  was  to  be  adjudged  against  the  master  in  the 
criminal  prosecution. 

We  concur  with  the  district  judge  in  the  view  that  the 
case  is  distinguishable  from  the  present  one  because  of 
the  substantial  difference  in  the  applicable  provisions 
of  law.  The  act  of  Congress  here  in  question  imposes  a 
direct  liability  upon  the  vessel  for  the  pecuniary  pen- 
alties prescribed,  and  declares  that  it  may  be  proceeded 
against  summarily  by  Ubel  in  any  district  court  of  the 
United  States  having  jurisdiction  tiiereof .  This  predudes 
the  idea  that  the  proceeding  by  libel  is  to  be  deferred  to 
await  the  possibly  slow  course  of  criminal  proceedings 
against  the  persons  individually  responsible.  It  treats 
the  offending  vessel  as  a  guilty  thing,  upon  the  familiar 
principle  of  the  maritime  law,  and  permits  a  proceeding 
against  her  in  any  court  of  admiralty  ''having  jurisdiction 
thereof" — meaning  any  court  within  whose  jurisdiction 
she  may  be  found. 

Libels  of  this  character,  without  previous  conviction 
of  the  responsible  persons,  have  been  entertained  under 
this  act  from  the  time  of  its  enactment,  and  dealt  with 
upon  the  merits,  without  question  as  to  the  jurisdiction 
until  now.  United  States  v.  The  Sadie,  41  Fed.  Rep. 
396;  The  G.  L.  Garlic,  46  Fed.  Rep.  380;  The  Anjer  Head, 
46  Fed.  Rep.  664;  The  Bombay,  46  Fed.  Rep.  665;  The 
Emperor y  49  Fed.  Rep.  751;  United  States  v.  Varioua 
Tugs  and  Scows,  225  Fed.  Rep.  505;  The  J.  Rich 
Steers,  228  Fed.  Rep.  319;  The  Columbia,  255  Fed.  Rep. 
515. 

There  is  no  difficulty,  on  constitutional  or  other  grounds, 
about  assessing  an  unliquidated  fine  in  the  admiralty; 
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and,  if  it  be  not  a  proceeding  for  enforcement  of  a  penalty 
or  forfeiture  incurred  under  a  law  of  the  United  States 
within  the  meaning  of  the  9th  subdivision  of  §  24,  Judi- 
cial Code,  the  Act  of  1888  itself  confers  jurisdiction. 

Judgment  affirmed. 


■••* 
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TEMPLETON  v.  UNITED  STATES. 

PfflLLIPS  V.  UNITED  STATES. 

ERROR  TO  THE  DIBUBIOS  COURT  OF  THE  UNITED  STATES 
FOB  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

BLAIR  t;.  UNITED  STATES  ET  AL. 

TEMPLETON  t^.  UNITED  STATES  ET  AL. 

PHILLIPS  V.  UNITED  STATES  ET  AL. 

APPEALS  VBXM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

Nob.  76^-768.    AiKued  Januaxy  28, 1919.— Decided  June  2»  1919. 

It  is  the  duty  of  this  court  to  refrain  from  passing  upon  the  constitu- 
tionality of  an  act  of  Congress  when  the  interests  of  the  party  attack- 
ing it  do  not  entitle  him  to  raise  the  question.   P.  278. 

Hddj  that  witnesses  subpcBnaed  in  a  grand  jury  investigation  of  pos- 
sible violations  of  the  Ck>rrupt  Practices  Act  of  June  25,  1910,  as 
amended,  and  of  possible  perjury  in  connection  therewith,  had  no 
standing  to  question  the  power  of  Congress,  under  Art.  I,  §  4,  of  the 
Constitution,  to  enact  provisions  for  r^ulation  and  control  of  pri- 
mary elections  of  candidates  for  the  office  of  United  States  Senator. 
P.  279. 

Under  the  Fifth  Amendment  and  the  legislation  of  Congress,  a  federal 
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grand  jury  has  a  broad  power  of  investigation  and  inquisition;  the 
scope  of  its  inquiries  is  not  to  be  narrowly  limited  by  questions  of 
propriety  or  forecasts  of  probable  results;  the  examination  of  wit- 
nesses need  not  be  preceded  by  a  formal  charge  against  a  particular 
individual;  and  witnesses,  duly  subpoenaed,  must  attend  and  answer 
the  questions  propounded  in  the  inquiry,  subject  to  the  right  to  be 
protected  from  self-incrimination,  and  excluding  matters  specially 
privileged  by  law.    P.  281. 

A  witness  summoned  to  give  testimony  before  a  grand  jury  in  the 
District  Court  is  not  entitled  to  refuse  to  answer,  when  ordered  by 
the  court,  upon  the  ground  that  the  court  and  jury  are  without  juris- 
diction over  the  supposed  offense  under  investigation.   P.  282. 

253  Fed.  Rep.  800,  affirmed. 

The  cases  are  stated  in  the  opinion. 

Mr.  Martin  W.  Littleton,  with  whom  Mr.  Owen  N. 
Brown  was  on  the  brief,  for  plaintiffs  in  error  and  appel- 
lants, in  support  of  the  proposition  that  Congress  has  no 
power  to  regulate  and  control  primary  elections  for 
candidates  for  the  office  of  United  States  Senator,  cited: 
United  States  v.  Anthony,  11  Blatchf.  200,  205;  United 
States  V.  Cruikshank,  92  U.  S.  542;  Minor  v.  Happersdt, 
21  Wall.  162;  Black,  Constitutional  Law,  145;  United 
States  V.  Gradwell,  243  U.  S.  476,  481;  United  States  v. 
O'Toole,  236  Fed.  Rep.  993;  Hamilton,  Federalist,  Essay 
59,  p.  448;  Luther  Martin's  "Genuine  Information," 
Farrand's  Records  of  Federal  Convention,  vol.  3,  pp. 
194,  195;  Rufus  King,  in  Massachusetts  Convention, 
id.,  p.  267;  James  Madison,  in  Virginia  Convention,  id., 
pp.  311,  319;  William  R.  Davie,  in  North  Carolina  Con- 
vention, id.,  pp.  344,  345;  Roger  Sherman,  in  House  of 
Representatives,  id.,  p.  359.  Also,  Ledgerwood  v.  Pitts, 
122  Tennessee,  570;  State  v.  Simmons,  117  Arkansas, 
159;  Montgomery  v.  Chelf,  118  Kentucky,  766;  Hager  v. 
Robinson,  154  Kentucky,  489;  State  ex  rel.  Von  Stade  v. 
Taylor,  220  Missouri,  618;  State  v.  Nichols,  50  Washing- 
ton, 508;  Gray  v.  Seitz,  162  Indiana,  1;  Kelso  v.  Cook, 
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184  Indiana,  173;  State  v.  Erickaon,  119  Minnesota,  152; 
Leu  y.  Montgomery,  31  N.  Dak.  1 ;  State  v.  Michel,  121 
Louisiana,  374;  Riter  y.  Douglass,  32  Nevada,  400. 

If  the  Federal  Corrupt  Practices  Act  is  unconstitu- 
tional so  far  as  it  relates  to  primary  elections,  then  neither 
the  United  States  district  court  nor  the  grand  jury  had 
jurisdiction  to  inquire  into  primary  elections,  or  to  in- 
dict or  try  anyone  for  any  offense  based  on  the  uncon- 
stitutional provisions  of  the  statute,  and  therefore  the 
order  conunitting  appellants  is  null  and  void.  The  fed- 
eral grand  jury  is  merely  an  accessory  to  the  criminal 
jurisdiction  of  the  United  States  district  court,  as  the 
power  and  authority  of  that  court  in  criminal  matters 
can  be  exercised  only  through  the  instrumentality  of 
the  grand  jury.  See  opinion  of  Chief  Justice  Marshall, 
in  United  States  v.  HiU,  1  Brock.  156,  160. 

It  appears  affirmatively  from  the  record  in  this  case 
that  the  subject-matter  which  the  grand  jury  was  in- 
vestigating related  to  the  verification  of  a  financial  state- 
ment on  the  subject  of  primary  elections,  made  pursuant 
to  the  requirements  of  the  Corrupt  Practices  Act — ^a 
subject-matter  that  could  not,  under  any  circumstances, 
constitute  a  crime  cognizable  by  the  United  States  dis- 
trict court  for  the  Southern  District  of  New  York  or  by 
any  other  United  States  court.  The  federal  grand  jury 
can  investigate  only  crimes  cognizable  by  the  United 
States  district  court.  Hale  v.  Henkel,  201  U.  S.  43, 
65.  It  could  no  more  investigate  perjury  committed 
under  such  circumstances  than  it  could  investigate  the 
crime  of  miuxler  committed  in  violation  of  the  laws  of 
the  State  of  New  York.  The  entire  proceedings  were 
coram  non  jvdice.  In  re  Bonner,  151  U.  S.  242;  People 
V.  Knott,  156  N.  Y.  302,  307;  Norton  v.  Shelby  County, 
118  U.  S.  425,  442;  Chicago,  Indianapolis  &  L.  Ry.  Co. 
V.  Hackett,  228  U.  S.  560,  566;  Hurtado  v.  California, 
110  U.  S.  536;  Huntington  v.  Worthen,  120  U.  S.  101; 
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Ex  parte  Siebold,  100  U.  S.  371;  In  re  Sawyer,  124  U,  S. 
200;  Holman  v.  Mayor  of  Atietin,  34  Te3cas,  668;  Inter- 
state  Commerce  Commission  v.  Brimson,  154  U.  S.  447, 
479. 

Mr.  Assistant  Attorney  General  Porter,  with  whom 
Mr.  W.  C.  Herron  and  Mr.  H.  S.  Ridgely  were  on  the 
brief 9  for  the  United  States. 

Mb.  Justice  Pttney  delivered  the  opinion  of  the  court. 

Three  of  these  cases  come  here  on  writs  of  error,  the 
other  three  on  appeals.  The  writs  bring  up  final  orders 
adjudging  plaintiffs  in  error  guilty  of  contempt  of  court 
because  of  their  refusal  to  obey  an  order  directing  them 
to  answer  certain  questions  asked  of  them  before  a  fed- 
eral grand  jury,  and  committing  them  to  the  custody  of 
the  United  States  marshal  until  they  should  comply. 
The  appeals  bring  under  review  final  orders  dischar^ng 
writs  of  habeas  corpus  sued  out  by  appellants  to  review 
their  detention  under  the  original  orders  of  conunitment 
and  remanding  them  to  the  custody  of  the  marshal. 
Blair,  Templeton,  and  Phillips  are  plaintiffs  in  error,  as 
well  as  appellants. 

It  appears  that  in  October,  1918,  the  federal  grand 
}wcy  of  the  Southern  District  of  New  York  was  making 
inquiry  concerning  supposed  violations  of  §  125  of  the 
Criminal  Code  (rdating  to  perjury)  and  of  the  so-called 
Corrupt  Practices  Act  of  June  25,  1910,  c.  392,  36  Stat. 
822,  as  amended,  in  connection  with  the  verification  and 
filing  in  that  district  of  reports  to  the  Secretary  of  the 
Senate  of  the  United  States  made  by  a  candidate  for 
nomination  as  Senator  at  a  primary  election  held  in  the 
State  of  Michigan  on  August  27,  1918.  Phillips  was 
served  with  a  subpoena  requiring  him  to  appear  and 
testify  before  this  grand  jury.     Blair  and  Templeton 
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were  subpcBiiaed  to  appear  and  testify  and  also  to  pro- 
duce c^i^in  records,  correspondence,  and  other  docu- 
mentary evidence.  All  were  served  in  the  State  of  Michi- 
gan. They  appeared  before  the  grand  juiy  in  response 
to  the  subpoenas,  were  severally  sworn,  and  were  ex- 
ammed  by  counsel  for  the  United  States.  Each  witness, 
after  answering  prelintiinary  questions,  asked  that  he  be 
informed  of  the  object  and  purpose  of  the  inquiry  and 
against  whom  it  was  directed,  whereupon  he  was  informed 
by  counsel  for  the  United  States  that  the  inquiry  was 
not  directed  against  him  (the  witness).  After  this  each 
witness  read  to  and  left  with  the  grand  juiy  a  tjrpewritten 
statement  to  the  effect  that  upon  advice  of  counsel  he 
refused  to  answer  any  questions  pertaining  to  the  matter 
under  inquiry,  for  the  reason  that  the  grand  jury  and  the 
court  were  without  jurisdiction  to  inquire  into  the  con- 
duct of  a  campaign  in  Michigan  for  the  primary  election 
of  a  United  States  Senator;  that  the  Federal  Corrupt 
Practices  Act  as  amended  was  unconstitutional;  and 
that  no  federal  court  or  grand  jury  in  any  State  had  con- 
stitutional authority  to  conduct  an  inquiry  regarding  a 
primary  election  for  United  States  Senator.  Thereupon 
each  witness  was  asked  by  counsel  for  the  United  States 
whether  he  refused  to  testify  for  the  reason  that  to  do 
so  would  incriminate  him,  to  which  he  made  no  other 
answer  than  to  refer  to  the  reasons  for  his  refusal  as  set 
forth  in  his  statement. 

The  grand  jury  made  a  written  presentment  of  these 
facts  to  the  district  comi;,  with  a  prayer  that  the  parties 
named  might  be  dealt  with  as  contumacious  witnesses. 

Upon  the  coming  in  of  the  presentment  the  witnesses 
appeared  in  person  and  by  counsel  in  opposition  to  the 
petition  of  the  grand  jury  and  contended  that  the  Corrupt 
Practices  Act  as  amended  was  unconstitutional  and  void, 
referring  to  the  opinion  of  this  comi;  in  United  StaUs  v. 
Gradwell,  243  U.  S.  476,  487.    A  hearing  was  had  which 
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went  to  the  merits;  the  minutes  of  the  grand  jury  were 
read  and  made  a  part  of  the  presentment;  and  the  matter 
was  fully  argued.  At  the  conclusion  of  the  hearing  the 
court  directed  the  witnesses  to  answer  the  questions 
propounded  to  them  before  the  grand  jury.  They  were 
again  called,  were  asked  the  same  questions,  and  again 
refused  to  answer  for  the  same  reasons  before  assigned. 
The  grand  jury  immediately  made  a  further  present- 
ment, whereupon  the  court,  after  hearing  the  parties, 
adjudged  appellants  guilty  of  contempt  because  of  their 
refusal  to  comply  with  the  order  of  the  court,  and  re- 
manded them  to  the  custody  of  the  marshal  until  they 
should  comply. 

Being  in  his  custody,  each  of  them  presented  to  the 
district  court  a  petition  for  a  writ  of  habeas  corpui^;  the 
writ  was  allowed,  returnable  forthwith;  and  the  United 
States  district  attorney,  in  behalf  of  the  marshal,  made 
a  motion  to  dismiss  the  writ,  in  effect  a  demurrer  to  the 
petition  for  insufficiency.  After  hearing,  the  court  dis- 
charged the  writ  and  remanded  each  of  the  petitioners 
to  the  custody  of  the  marshal  (253  Fed.  Rep.  800) ;  and 
the  present  writs  of  error  and  appeals  were  allowed. 

The  principal  contention  is  that  the  Act  of  Jime  25, 
1910,  c.  392,  36  Stat.  822,  and  its  amendments  (Act  of 
August  19,  1911,  c.  33,  37  Stat.  25;  Act  of  August  23, 
1912,  c.  349,  37  Stat.  360)  are  imconstitutional  in  so  far 
as  they  attempt  to  regulate  and  control  the  selection  by 
political  parties  at  primary  elections  of  candidates  for 
United  States  Senator  to  be  voted  for  at  the  general 
elections;  it  being  insisted  that  the  authority  of  Congress 
under  §  4  of  Art.  I  of  the  Constitution  extends  only  to 
the  definitive  general  election  and  not  to  preelection 
arrangements  or  devices  such  as  nominating  conventions 
and  primaries. 

It  is  maintained  further  that,  because  of  the  invalidity 
1    of  these  statutes,  neither  the  United  States  district  court 
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nor  the  federal  grand  jury  has  jurisdiction  to  inquire  into 
primary  elections  or  to  indict  or  try  any  person  for  an 
offense  based  upon  the  statutes,  and  th^*efore  the  order 
committing  appellants  is  null  and  void. 

The  same  constitutional  question  was  stirred  in  United 
States  V.  GradweU,  243  U.  S.  476,  487,  but  its  determina- 
tion was  unnecessary  for  the  decision  of  the  case,  and  for 
this  reason  it  was  left  undetermined,  as  the  opinion 
states.  Considerations  of  propriety,  as  weU  as  long- 
established  practice,  demand  that  we  refrain  from  passing 
upon  the  constitutionality  of  an  act  of  Congress  imless 
obliged  to  do  so  in  the  proper  performance  of  our  judicial 
function,  when  the  question  is  raised  by  a  party  whose 
interests  entitle  him  to  raise  it. 

We  do  not  think  the  present  parties  are  so  entitled, 
since  a  brief  consideration  of  the  relation  of  a  witness  to 
the  proceeding  in  which  he  is  called  will  suffice  to  show 
that  he  is  not  interested  to  challenge  the  jurisdiction  of 
coiui;  or  grand  jury  over  the  subject-matter  that  is  under 
inquiry. 

Long  before  the  separation  of  the  American  Colonies 
from  the  mother  country,  compulsion  of  witnesses  to 
appear  and  testify  had  become  established  in  England. 
By  Act  of  5  Eliz.,  c.  9,  §  12  (1562),  provision  was  made 
for  the  service  of  process  out  of  any  court  of  record  re- 
quiring the  person  served  to  testify  concerning  any  cause 
or  matter  pending  in  the  court,  imder  a  penalty  of  ten 
pounds  besides  damages  to  be  recovered  by  the  party 
aggrieved.  See  Havithbwry  v.  Harvey,  Cro.  Eliz.  130;  1 
Leon.  122;  Goodwin  (or  Goodman)  v.  West,  Cro.  Car. 
522,  540;  March,  18.  When  it  was  that  grand  juries 
first  resorted  to  compidsory  process  for  witnesses  is  not 
clear.  But  as  early  as  1612,  in  the  Countess  of  Shrews- 
biuy's  case.  Lord  Bacon  is  reported  to  have  declared 
that  ''all  subjects,  without  distinction  of  degrees,  owe 
to  the  King  tribute  and  service,  not  only  of  their  deed 
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and  hand,  but  of  their  knowledge  and  discovery/'  2 
How.  St.  Tr.  769,  778.  And  by  Act  of  7  &  8  Wm.  HI, 
c.  3;  §  7  (1695),  parties  indicted  for  treason  or  misprision 
of  treason  were  given  the  like  process  to  compel  their 
witnesses  to  appear  as  was  usually  granted  to  compel 
witnesses  to  appear  against  them;  clearly  evincing  that 
process  for  crown  witnesses  was  ah^ady  in  f amiUar  use. 

At  the  foundation  of  our  Federal  Gk)vemment  the 
inquisitorial  function  of  the  grand  jury  and  the  com- 
pulsion of  witnesses  were  recognized  as  incidents  of  the 
judicial  power  of  the  United  States.  By  the  Fifth  Amend- 
ment a  presentment  or  indictment  by  grand  jury  was 
made  essential  to  hold  one  to  answer  for  a  capital  or 
otherwise  infamous  crime,  and  it  was  declared  that  no 
person  should  be  compelled  in  a  criminal  case  to*  be  a 
witness  against  himself;  while,  by  the  Sixth  Amendment, 
in  all  criminal  prosecutions  the  accused  was  given  the 
right  to  a  speedy  and  public  trial,  with  compidsory  proc- 
ess for  obtaining  witnesses  in  his  favor.  By  the  first 
Judiciary  Act  (September  24,  1789,  c.  20,  §  30,  1  Stat. 
73,  88),  the  mode  of  proof  by  examination  of  witnesses 
in  the  courts  of  the  United  States  was  r^ulated,  and 
their  duty  to  appear  and  testify  was  recognized.  These 
provisions,  as  modified  by  subsequent  le^slation,  are 
found  in  §§  861-865,  Rev.  Stats.  By  Act  of  March  2, 
1793,  c.  22,  §  6,  1  Stat.  333,  335,  it  was  enacted  that 
subpoenas  for  witnesses  required  to  attend  a  court  of  the 
United  States  in  any  district  might  run  into  any  other 
district,  with  a  proviso  limiting  the  effect  of  this  in  civil 
causes  so  that  witnesses  living  outside  of  the  district  in 
which  the  court  was  held  need  not  attend  beyond  a  lim- 
ited distance  from  the  place  of  their  residence.  See  §  876, 
Rev.  Stats.  By  §  877,  originating  in  Act  of  February  26^ 
1853,  c.  80,  §  3,  10  Stat.  161,  169,  witnesses  required  to 
attend  any  term  of  the  district  comi;  on  the  part  of  the 
United  States  may  be  subpoenaed  to  attend  to  testify 
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generally;  and  under  such  process  they  shall  appear  be- 
fore the  grand  or  petit  jury,  or  both,  as  required  by  the 
court  or  the  district  attorney.  By  the  same  Act  of  1853 
(10  Stat.  167,  168),  fees  for  the  attendance  and  mileage 
of  witnesses  were  regulated;  and  it  was  provided  that 
where  the  United  States  was  a  party  the  marshal  on  the 
order  of  the  court  should  pay  such  fees.  Rev.  Stats., 
§§  848,  855.  And  §§  879  and  881,  Rev.  Stats.,  contain 
provisions  for  requiring  witnesses  in  criminal  proceedings 
to  give  recognizance  for  their  appearance  to  testify,  and 
for  detaining  them  in  prison  in  default  of  such  recog- 
nizance. 

In  all  of  these  provisions,  as  in  the  general  law  upon 
the  subject,  it  is  clearly  recognized  that  the  giving  of 
testimony  and  the  attendance  upon  court  or  grand  jiuy 
in  order  to  testify  are  public  duties  which  every  person 
within  the  jurisdiction  of  the  Government  is  bound  to 
perform  upon  being  properly  sununoned,  and  for  per- 
formance of  which  he  is  entitled  to  no  further  compensa- 
tion than  that  which  the  statutes  provide.  The  personal 
sacrifice  involved  is  a  part  of  the  necessary  contribution 
of  the  individual  to  the  welfare  of  the  public.  The  duty, 
80  onerous  at  times,  yet  so  necessary  to  the  administra- 
tion of  justice  according  to  the  forms  and  modes  estab- 
lished in  our  system  of  government  (TTtZson  v.  United 
States,  221  U.  S.  361,  372,  quotmg  Lord  EUenborough), 
is  subject  to  mitigation  in  exceptional  circumstances; 
there  is  a  constitutional  exemption  from  being  compelled 
in  any  criminal  case  to  be  a  witness  against  oneself,  en- 
titling the  witness  to  be  excused  from  answering  anything 
that  will  tend  to  incriminate  him  (see  Brown^  v.  Walker, 
161  U.  S.  591);  some  confidential  matters  are  shielded 
from  considerations  of  policy,  and  perhaps  in  other  cases 
for  special  reasons  a  witness  may  be  excused  from  telling 
all  that  he  knows. 

But,  aside  from  exceptions  and  qualifications — ^and 
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none  such  is  asserted  in  the  present  case — the  witness  is 
bound  not  only  to  attend  but  to  tell  what  he  knows  in 
answer  to  questions  framed  for  the  purpose  of  bringing 
out  the  truth  of  the  matter  tmder  inquiry. 

He  is  not  entitled  to  urge  objections  of  incompetency 
or  irrelevancy,  such  as  a  party  might  raise,  for  this  is  no 
concern  of  his.  Nelson  v.  United  StcUeSy  201  U.  S,  92, 
115. 

On  familiar  principles,  he  is  not  entitled  to  challenge 
the  authority  of  the  coiu't  or  of  the  grand  jury,  provided 
they  have  a  de  facto  existence  and  organization. 

He  is  not  entitled  to  set  limits  to  the  investigation  that 
the  grand  jury  may  conduct.  The  Fifth  Amendment 
and  the  statutes  relative  to  the  organization  of  grand 
juries  recognize  such  a  jury  as  being  possessed  of  the 
same  powers  that  pertained  to  its  British  prototype,  and 
in  our  system  examination  of  mtnesses  by  a  grand  jury 
need  not  be  preceded  by  a  formal  charge  against  a  par- 
ticular individual.  Hale  v.  Henkel^  201  U.  S.  43,  65.  It 
is  a  grand  inquest,  a  body  with  powers  of  investigation 
and  inquisition,  the  scope  of  whose  inquiries  is  not  to  be 
limited  narrowly  by  questions  of  propriety  or  forecasts 
of  the  probable  result  of  the  investigation,  or  by  doubts 
whether  any  particular  individual  will  be  foimd  proj)erly 
subject  to  an  accusation  of  crime.  As  has  been  said 
before,  the  identity  of  the  offender,  and  the  precise  na- 
tiu'e  of  the  offense,  if  there  be  one,  normally  are  developed 
at  the  conclusion  of  the  grand  jury's  labors,  not  at  the 
beginning.  Hendricks  v.  United  States,  223  U.  S.  178, 
184. 

And,  for  the  same  reasons,  witnesses  are  not  entitled 
to  take  exception  to  the  jurisdiction  of  the  grand  jiuy  or 
the  court  over  the  particular  subject-matter  that  is  imder 
investigation.  In  truth  it  is  in  the  ordinary  case  no 
concern  of  one  simimoned  as  a  witness  whether  the  of- 
fense is  within  the  jurisdiction  of  the  court  or  not.    At 
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least,  the  court  and  grand  jury  have  authority  and  juris- 
diction to  investigate  the  facts  in  order  to  determine  the 
question  whether  the  facts  show  a  case  within  their 
jurisdiction. 

The  present  cases  are  not  exceptional;  and  for  the 
reasons  that  have  been  outlined  we  are  of  opinion  that 
appellants  were  not  entitled  to  raise  any  question  about 
the  constitutionality  of  the  statutes  imder  which  the 
grand  jury's  investigation  was  conducted. 

Final  orders  affirmed. 


RUMELY  t;.  McCARTHY,  UNITED  STATES  MAR- 
SHAL FOR  THE  SOUTHERN  DISTRICT  OF 
NEW  YORK,  ET  AL. 

APPEAL  FROM  !rH£  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOB  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  S74.    Submitted  April  16,  1919.— Decided  June  2,  1919. 

Under  an  indictment  charging  violations  of  the  Trading  with  the 
Enemy  Act  of  October  6, 1917,  c.  106, 40  Stat.  411,  in  failing  to  report 
enemy  property  and  credits,  the  contention,  raised  before  a  oonmiis- 
sioner  in  removal  proceedings  and  based  on  the  allegations  and  de- 
fendant's uncontradicted  evidence,  that  the  report,  if  required, 
would  show  defendant  guilty,  under  the  same  act,  of  trading  with 
the  enemy,  and  thus  compel  him  to  be  a  witness  against  himself, 
contrary  to  the  Fifth  Amendment,  is  matter  for  defense  at  the  trial 
and  does  not  go  to  the  issue  of  probable  cause.    P.  287. 

A  finding  of  fact  made  by  a  commissioner  in  removal  proceedings  and 
supported  by  competent  evidence  is  not  reviewable  in  Jiabeas  corpus. 
P.  289. 

The  duty,  imposed  by  the  Trading  with  the  Enemy  Act,  §  7a,  to  make 
report  of  enemy  property  and  credits  to  the  Alien  Property  Custo- 
dian, involves  the  duty  to  make  it  at  his  office,  and  a  wilful  failure 
80  to  make  it  is  an  offense,  committed  in  the  district  where  the  office 
is  established.   Id. 
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Where  defendant  was  indicted  in  the  Southern  District  of  New  York 
for  a  conspiracy  to  omit  making  such  a  report  and  for  perjury  in 
verifying  a  false  one,  held,  that  it  was  discretionary  with  the  court 
of  that  district,  without  requiring  a  statement  of  reasons  from  the 
Government,  to  order  his  removal  under  a  later  indictment  charging 
failure  to  make  the  report  in  the  District  of  Columbia,  and  that  the 
discretion  was  not  reviewable  by  this  court  in  habeas  corpue.  P.  289. 

256  Fed.  Rep.  565,  affirmed. 

Th£  case  is  stated  in  the  opinion. 

Mr.  Stephen  C.  Baldwin  for  appellant.  Mr.  Frederick 
J.  Powell  and  Mr.  John  M.  Lowrie  were  on  the  brief. 

Mr.  AssietarU  Attorney  General  Brown  for  appellees. 

Mb.  Justice  Fttsey  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  final  order  of  the  District 
Court  for  the  Southern  District  of  New  York  dismissing 
writs  of  habeas  corpus  and  certiorari  sued  out  by  appel- 
lant to  determine  the  legality  of  his  detention  under  a 
conmiitment  issued  by  appellee  Hitchcock,  as  United 
States  Commissioner,  to  hold  appellant  in  the  custody 
of  the  United  States  Marshal  pending  the  issuance  of  a 
warrant  for  his  removal  to  the  District  of  Columbia  to 
answer  an  indictment  returned  against  him  by  the  grand 
jury  of  that  District  for  an  alleged  violation  of  the  Act 
of  Congress  of  October  6,  1917,  c.  106,  40  Stat.  411, 
known  as  the  Trading  with  the  Enemy  Act. 

This  indictment,  described  as  the  ''Washington  in- 
dictment,'' contains  two  counts,  each  of  which  recites 
the  existence,  at  the  time  of  the  offense  charged,  of  a 
state  of  war  between  the  United  States  and  the  Imperial 
German  Government,  and  sets  out  that  the  Act  of  Octo- 
ber 6,  1917,  was  in  force,  and  that  the  Alien  Property 
Custodian,  an  officer  of  the  United  States  appointed 
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under  authority  of  that  act,  had  his  office  for  the  trans- 
action of  official  business  in  the  District  of  Columbia  and 
at  no  other  place.  In  the  first  count  it  is  recited  that  the 
statute  made  it  the  duty  of  any  person  in  the  United 
States  having  custody  or  control  of  any  property  of  or 
on  behaK  of  an  enemy  of  the  United  States  to  report  the 
fact  to  the  Alien  Property  Custodian  within  a  period 
said  to  have  expired  December  20,  1917;  and  it  is  alleged 
that  on  October  6,  1917,  and  on  each  day  thereafter 
down  to  and  including  the  date  of  the  indictment  (De- 
cember 2,  1918)  appellant  had  the  custody  and  control 
of  certain  property  in  the  United  States,  that  is  to  say, 
certain  capital  stock  of  the  S.  S.  McClure  Newspaper 
Corporation,  a  corporation  of  the  State  of  New  York, 
which,  as  appellant  knew,  belonged  to  the  Imperial 
German  Government;  and  that  api)ellant  ''at  the  Dis- 
trict of  Columbia,  and  within  the  jurisdiction  of  this 
court"  willfully  failed,  neglected,  and  omitted  to  report 
that  fact  to  the  Alien  Property  Custodian  within  the 
period  prescribed  by  law  and  continuously  down  to  and 
including  the  date  of  the  indictment.  The  second  coimt, 
in  addition  to  the  matter  already  stated,  recites  the  pro- 
vision of  the  act  which  made  it  the  duty  of  any  person 
in  the  United  States  indebted  to  an  enemy  of  the  United 
States  to  report  the  fact  to  the  Custodian  witlun  a  period 
prescribed;  and  avers  that  on  October  6,  1917,  and  on 
each  day  thereafter  down  to,  etc.,  appellant,  then  being 
witlun  the  United  States,  was  indebted  in  the  sum  of 
$1,451,700  to  the  Imperial  German  Government  as  he 
well  knew,  and  being  so  indebted  ''at  the  District  of 
Columbia,  and  within  the  jurisdiction  of  this  comi;" 
willfully  failed,  neglected  and  omitted  to  report  the  fact 
of  such  indebtedness  to  the  Custodian. 

Previous  to  the  Washington  indictment  two  indiclr 
ments  had  been  returned  by  the  United  States  grand 
jury  for  the  Southern  District  of  New  York,  upon  which 
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appellant  was  on  bail  awaiting  trial.  These  were  found 
August  2, 1918;  one  of  them  being  against  appellant  alone 
and  charging  perjury  in  a  report  made  by  him  December 
4,  1917,  to  the  Alien  Property  Custodian,  in  that,  being 
required  to  state  the  property  held  by  him  for  alien 
enemies  and  mdebtedness  owed  by  him  to  aUen  enemies, 
he  swore  that  the  only  item  in  this  category  was  a  note 
for  $100,000  made  by  him  and  payable  to  one  Herman 
Sielcken,  whereas  it  was  alleged  he  was  not  indebted  to 
Sielcken  but  was  indebted  to  the  Imperial  German  Gov- 
ernment in  the  sum  of  $1,301,700,  and  held  and  had 
control  of  certain  property  belonging  to  that  govern- 
ment, consisting  of  shares  of  the  capital  stock  of  the  S.  S. 
McClure  Newspaper  Corporation,  a  corporation  of  the 
State  of  New  York,  which  facts  appellant  did  not  report 
to  the  Custodian.  In  the  other  New  York  indictment 
appellant  and  one  Kaufmann  were  indicted  for  a  con- 
spiracy to  omit  to  report  to  the  Custodian  the  fact  that 
appellant  had  in  his  custody  and  control  certiun  property 
consisting  of  shares  of  the  capital  stock  of  the  S.  S. 
McClure  Newspaper  Corporation  for  and  in  behalf  of 
the  Imperial  German  Government,  and  that  appel- 
lant was  indebted  to  the  said  government  in  the  sum  of 
$1,431,700. 

At  the  hearings  before  the  Commissioner  appellant  ad- 
mitted his  identity  and  offered  no  evidence  to  meet  the 
prima  fade  case  made  by  producing  an  exemplified  copy 
of  the  Washington  indictment.  On  the  other  hand  it  was 
and  is  admitted  in  behalf  of  the  Government  that  the  New 
York  indictments  relate  to  the  same  transactions  as  the 
Washington  indictment,  and  that  they  were  pending  in 
the  Southern  District  of  New  York  at  the  time  the  Wash- 
ington indictment  was  found.  To  meet  objections  raised 
upon  the  hearing  of  the  habeas  corpus,  the  District  Court 
embodied  in  the  final  order  dismissing  the  writ  clauses  to 
the  following  effect: 
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(a)  One  givmg  the  consent  of  that  court  to  the  removal 
of  defendant  to  the  District  of  Columbia  notwithstanding 
the  pendaicy  of  the  indictments  in  the  New  York  District; 

(b)  One  directing  a  stay  of  removal  pending  appeal  to 
this  court; 

(c)  And  one  directing  that,  within  thirty  days  after 
appellant  had  pleaded  to  the  Washington  indictment,  the 
United  States  Attorney  either  for  the  Southern  District 
of  New  York  or  for  the  District  of  Columbia  should  give 
him  at  least  two  weeks'  notice  as  to  which  indictment  it 
was  intended  to  move  first  for  trial. 

Appellant's  first  point  is  that  in  a  legal  sense  there  was 
no  probable  cause  to  believe  that  he  had  been  guilty  of  the 
offense  charged  in  the  Washington  indictment  because  he 
could  not  be  required  to  make  a  report  to  the  Alien  Prop- 
erty Custodian  of  the  facts  alleged  in  that  indictment,  since 
this  would  compel  him  in  a  criminal  case  to  be  a  witness 
against  himself,  contrary  to  the  provision  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  behalf.  As  a  basis  for  this  contention  appellant  re- 
lies upon  the  uncontroverted  averment  in  the  first  count 
of  the  Washington  indictment  that  he  held  stock  in  the 
McClure  Corporation  for  and  on  behalf  of  the  German 
Government  and  did  not  report  that  fact  to  the  Alien 
Property  Custodian;  adds  to  this  the  fact,  said  to  have 
been  established  by  his  own  evidence  introduced  before 
the  Commissioner  and  not  controverted  by  the  Govern- 
ment, that  during  a  considerable  period  he  had  traded 
for  the  benefit  of  and  with  the  McClure  Corporation,  so 
that  (it  is  said)  he  was  guilty  of  trading  with  the  enemy 
contrary  to  §  3  of  the  act;  from  which  it  is  deduced  that 
if,  as  required  by  §  7a  of  the  act,  he  had  reported  to  the 
Alien  Property  Custodian  that  he  held  the  McClure  Cor- 
poration stock  for  the  German  Government,  as  the  first 
count  of  the  Washington  indictment  alleges  he  was  obliged 
to  do,  this  disclosure  would  have  tended  to  show  that  he 
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was  guilty  under  §  3  of  the  act  of  trading  without  a 
license,  because  it  would  have  furnished  an  essential 
link  in  the  chain  of  evidence  necessary  to  convict  him  of 
that  offense. 

It  is  at  least  questionable  whether  the  point,  assuming 
it  to  have  merit,  would  have  any  application  to  the  second 
count  of  the  Washington  indictoient,  which  relates  not  to 
ownership  of  stock  in  the  McClure  Corporation,  but  to 
an  indebtedness  owing  by  appellant  to  the  German  Grov- 
emment  and  not  reported. 

And  it  is  further  doubtful  whether  there  is  foimdation 
for  the  contention  as  applied  to  the  first  count,  since  ap- 
pellant predicates  his  trading  with  the  enemy  solely  upon 
the  fact  of  his  trading  with  the  McClure  Corporation,  a 
New  York  corporation,  whereas  by  §  2  of  the  act  the  def- 
inition of  ''enemy,"  for  the  purposes  of  the  statute,  is  to 
include  merely  ''any  corporation  incorporated  within  such 
territory  of  any  nation  with  which  the  United  States  is  at 
war  or  incorporated  within  any  country  other  than  the  United 
States  and  doing  business  within  such  territory." 

But  consideration  of  these  questions,  or  of  any  question 
raised  under  the  Fifth  Amendment,  would  be  premature 
in  this  proceeding,  since  it  is  entirely  plain  that  they  do  not 
go  to  diow  a  "want  of  probable  cause"  within  the  mean- 
ing of  the  rule  that  is  invoked.  The  accusatory  averments 
of  the  indictment,  admitted  for  the  purposes  of  this  pro- 
ceeding to  be  true,  make  out  a  prima  fade  case  of  an  of* 
f ense  against  the  laws  of  the  United  States  indictable  in 
the  District  of  Columbia.  Hyde  v.  Shine^  199  U.  S.  62, 84 ; 
Haas  V.  Henkel,  216  U.  S.  462,  481.  Appellant's  constitu- 
tional point  merely  raises  a  probability  that  a  defense 
will  be  interposed,  and  that  thus  a  controversy  will  arise, 
the  determination  of  which  is  within  the  proper  juris- 
diction of  the  court  in  which  the  indictment  was  foimd. 
This  furnishes  no  legal  obstacle  to  the  removal  of  the  ao> 
cused  to  that  jurisdiction;  nor  may  the  writ  of  habeas  cor^ 
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pus  be  employed  as  an  anticipatory  writ  of  error.   Henry 
V.  Henkel,  235  U.  S.  219,  229. 

It  is  contended,  indeed,  that  there  was  no  probable  cause 
to  believe  that  the  offense  charged  in  the  Washington  in- 
dictment was  committed  within  the  District  of  Columbia; 
and  this  upon  the  ground  that  appellant  was  not  person- 
ally present  in  the  District  at  the  time  of  the  alleged  of- 
fense, and  that  he  was  imder  no  duty  to  make  report  there 
to  the  Alien  Property  Custodian.  The  Commissioner, 
however,  found  as  a  matter  of  fact  that  the  Custodian's 
office  was  in  the  District  of  Columbia,  and  as  the  finding 
was  supported  by  competent  evidence  the  District  Coiu*t 
properly  held  that  it  was  not  reviewable  on  writ  of  habeas 
corpus.  That  being  so,  the  duty  imposed  by  the  statute 
to  make  report  to  the  Alien  Property  Custodian  involved 
the  duty  to  make  such  report  in  the  District  of  Columbia, 
and  failure  to  make  it  was  an  offense  against  the  United 
States  committed  in  that  District.  United  States  v.  LfOm- 
bardo,  241  U.  S.  73,  76;  New  York  Central  <kc.  R.  R.  Co. 
v.  United  States,  166  Fed.  Rep.  267,  269. 

It  is  contended  that  the  removal  of  appellant  to  the  Dis- 
trict of  Columbia  amounts  to  an  invasion  of  his  constitu- 
tional right  to  a  speedy  trial  on  the  New  York  indictments, 
and  that  the  consent  of  the  District  Coiu*t  for  the  Southern 
District  of  New  York  to  such  removal  ought  not  to  have 
been  given  without  requiring  from  the  representative  of 
the  Government  a  statement  of  reasons.  These  points 
raise  no  more  than  questions  of  discretion,  the  determina- 
tion of  which  is  not  for  our  review. 

Final  order  affirmed. 

The  Chief  Justice  dissents. 
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WASHINGTON  POST  COMPANY  v.  CHALONER. 

CEBTIOBABI  TO  THE  COUBT  OF  APP£AIB  OF  THE  DI8TBICT 

OF  COLUMBIA. 

No.  316.    Argued  April  22,  23,  1919.— Decided  June  2,  1919. 

A  news  statement  that  C  shot  and  killed  O  while  G  was  abusing  his 
wife  who  had  taken  refuge  at  C's  home,  hdd  not  libelous  per  se. 
P.  293. 

A  publication  claimed  to  be  defamatory  must  be  zead  and  construed 
in  the  sense  in  which  the  readers  to  whom  it  is  addressed  would 
ordinarily  understand  it.  If  it  is  capable  of  two  meanings,  one  of 
which  would  be  libelous  and  the  other  not,  it  is  for  the  jury  to  say, 
under  all  the  circumstances  surrounding  its  publication,  including 
extraneous  facts  admissible  in  evidence,  which  of  the  two  meanings 
would  be  attributed  to  it  by  those  to  whom  it  is  addressed  or  by 
^om  it  may  be  read.   Id, 

Irrelevant  and  scandalous  matter  may  be  stricken  from  the  files  of 
this  court.   P.  294. 

47  App.  D.  C.  66,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  WiUon  J.  Lambert  and  Mr.  Joseph  W.  Bailey,  with 
whom  Mr.  R.  H.  Yeatman  was  on  the  brief,  for  petitioner. 

Mr.  E.  F.  CoUaday  and  Mr.  Sidney  J.  Dvdley,  with 
whom  Mr.  H.  S.  Barger  was  on  the  briefs,  for  respondent, 
cited  the  following  in  support  of  the  contention  that  the 
words  are  actionable  per  se:  Waehingtan  Times  y.  Dovmey, 
26  App,  D.  C.  268;  Taylor  v.  Casey,  1  Minor  (Ala.),  258; 
Ctdmer  v.  Canby,  101  Fed.  Rep.  195;  Raymond  v.  United 
States,  25  App.  D.  C.  555;  Herrick  v.  Tribune  Co.,  108 
111.  App.  244;  AttoiU  v.  Mackintosh,  120  Massachusetts, 
177;  WiUiams  v.  Fuller,  68  Nebraska,  362;  Morse  v. 
Times  Republican  Printing  Co.,  124  Iowa,  707;  Weeks  v. 
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News  Publishing  Co.,  117  Maryland,  126;  WoaLwarOi  v. 
SUxr  Company,  90  N.  Y.  S.  147;  97  App.  Div.  625;  Bdo  v. 
FuOer,  84  Texas,  450;  17  Ruling  Case  Law,  §  53;  PoUard  v. 
Lyon,  91 U.  S.  225;  Peck  v.  Tribune  Company,  214  U.  S.  185. 

Mr.  John  Armstrong  Chalaner,  the  respondent,  filed  a 
separate  document. 

Mb.  Jubxigb  MgRetnoldb  detivered  the  opinion  of  the 
court. 

Saturday,  April  3,  1909,  The  Washington  Post,  a  daily 
newspaper  of  wide  circulation  published  by  petitioner, 
contained  the  following  item: 

''John  Armstrong  Chaloner  (Chanler),  brother  of  Lewis 
Stuyvesant  Chanler,  of  New  York,  and  former  husband  of 
Amelie  Rives,  the  authoress,  now  Princess  Troubetskoy,  is 
recuperating  at  Shadeland,  the  country  home  of  Maj. 
Thomas  L.  Emry,  near  Weldon,  N.  C,  where  he  had  gone 
to  recuperate  following  a  nervous  breakdown  as  a  result 
of  the  tragedy  at  his  home.  Merry  Mills,  near  Cobham, 
on  March  15,  when  he  shot  and  killed  John  Gillard, 
while  the  latter  was  abusing  his  wife,  who  had  taken  refiige 
at  Merry  Mills,  Chaloner's  home.  Following  the  shooting, 
Chaloner  suffered  a  nervous  breakdown,  and  was  ordered 
by  his  physician  to  take  a  long  rest.  He  decided  to  visit  his 
old  friend,  Maj.  Emry,  who,  with  Chaloner,  was  instru- 
mental in  founding  Roanoke  Rapids,  a  manufacturing 
town  5  miles  from  Weldon.  Chaloner  arrived  at  Weldon 
after  traveling  all  night  and  was  immediately  hurried  to 
Shadeland,  where  he  recdved  medical  attention  and  tem- 
porary relief." 

Claiming  damages  on  account  of  shame,  infamy  and  dis- 
grace inflicted,  respondent  brought  an  action  against  the 
publishing  company  in  the  Supreme  Court,  District  of  Co- 
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Iximbia.  He  alleged:  ''The  said  defendant,  meaning  and 
intending  •  •  •  to  charge  the  plaintiff  with  the  crime 
of  miu-der  in  the  killing  of  one  John  Gillard  when  on  the 
contrary  the  fact  was  as  defendant  well  knew,  that  while 
the  plaintiff  was  engaged  in  a  most  laudable  effort  to  pre- 
vent the  said  Gillard  from  murdering  his  wife,  •  •  . 
the  said  Gillard  was  in  fact  killed  by  accidental  explosion 
of  a  pistol,"  and  "contriving  and  intending  to  deprive 
the  plaintiff  of  his  said  good  name,  credit  and  reputation, 
and  to  bring  him  into  scandal  and  disrepute  among  his 
friends,  neighbors  and  acquaintances,  •  •  •  falsely 
and  maliciously  composed  and  published  and  caused  to  be 
composed  and  published  of  and  concerning  the  plaintiff  in 
a  certain  newspaper,  etc., "  the  above-quoted  item. 

Upon  respondent's  request  the  trial  court  chained — 
''The  jury  are  instructed  that  the  words  contained  in  the 
publication  sued  on  by  the  plaintiff  herein  imply  that  the 
crime  of  murder  had  been  committed  by  the  plaintiff  and 
are  actionable  per  se."  It  fiu-ther  said  to  them — "The 
only  question  really,  for  you  to  consider,  is  how  much 
damages  the  plaintiff  should  be  allowed.  You  ought  to 
allow  him  compensation;  no  special  damages  have  been 
shown,  and  only  general  damages  can  be  allowed,  but 
where  the  libel  is  published,  where  words  are  published  of 
the  plaintiff  which  constituted  a  libel,  which  charge  him 
with  having  committed  a  crime,  for  instance,  as  in  this 
case,  the  law  presumes  that  the  plaintiff  has  been  damaged, 
without  proof  of  any  special  damage,  because  the  law  takes 
notice  of  the  fact  that  a  libel  travels,  and  it  comes  to  a 
great  many  different  readers,  and  that  it  would  be  impos- 
sible for  a  plaintiff  to  trace  out  the  circulation  of  the  libel, 
and  show  by  whom  it  had  been  read,  and  how  it  had  af- 
fected their  opinion  of  him,  and  all  that;  so  that  the  jury 
are  justified  in  allowing  substantial  damages  to  a  plain- 
tiff against  whom  a  libel  has  been  published,  without 
proof  of  any  particular  or  substantial  damage  to  him." 
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Judgment  in  favor  of  respondent  upon  a  verdict  for 
|10,000  was  aflSrmed  by  the  Court  of  Appeals,  36  App. 
D.  C:231;47  App.  D.  C.  66. 

We  think  the  quoted  instructions  to  the  jury  were  er- 
roneous and  harmful  to  petitioner. 

The  applicable  rule  was  tersely  stated  by  the  Circuit 
Court  of  Appeals,  Sixth  Circuit,  through  Judge  Lurton, 
afterwards  of  this  court,  in  Commercial  Pvhlishing  Co.  v. 
Smith,  149  Fed.  Rep.  704,  706,  707.  Citing  supporting 
authorities,  he  said : 

''A  publication  claimed  to  be  defamatory  must  be 
read  and  construed  in  the  sense  in  which  the  readers  to 
whom  it  is  addressed  would  ordinarily  understand  it.  So 
the  whole  item,  including  display  lines,  should  be  read  and 
construed  together,  and  its  meaning  and  signification  thus 
determined.  When  thus  read,  if  its  meaning  is  so  imam- 
biguous  as  to  reasonably  bear  but  one  interpretation,  it  is 
for  the  judge  to  say  whether  that  signification  is  defamar 
tory  or  not.  If,  upon  the  other  hand,  it  is  capable  of  two 
meanings,  one  of  which  would  be  libelous  and  actionable 
and  the  other  not,  it  is  for  the  jury  to  say,  under  all  the 
circmnstances  surrotmding  its  publication,  including  ex- 
traneous facts  admissible  in  evidence,  which  of  the  two 
meanings  would  be  attributed  to  it  by  those  to  whom  it 
is  addressed  or  by  whom  it  may  be  read."  See  Peck  v. 
TrOmne  Company,  214  U.  S.  185,  190. 

Counsel  for  respondent  admit  (and  properly  so)  that, 
upon  the  authorities,  a  published  item  saying  ''C  shot 
and  killed  G, "  without  more,  would  not  be  libelous  per  «e — 
it  does  not  set  forth  the  commission  of  a  crime  in  unam- 
biguous words.  And  we  are  unable  to  conclude  that,  as 
matter  of  law,  addition  of  the  words  ''while  the  latter  was 
abusing  his  wife,  who  had  taken  refuge  at  Merry  Mills, 
Chaloner's  home"  would  convert  such  a  statement  into  a 
definite  charge  of  murder.  On  the  contrary  they  might  at 
least  suggest  to  reasonable  minds  that  the  homicide  was 
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without  malice.  Considering  the  wide  circulation  of  pres- 
ent day  newspapers  and  their  power  for  doing  injury  to 
reputation,  it  is  highly  important  that  the  ancient  doe- 
trine  ''Whatever  a  man  publishes  he  publishes  at  his 
peril''  should  be  strictly  forced.  But  this  cannot  be 
done  properly  by  taking  away  from  the  jury  doubtful 
questions  of  fact. 

We  find  no  reason  to  disagree  with  the  conclusion 
reached  by  the  Court  of  Appeals  in  respect  of  the  other 
errors  there  assigned. 

A  writing  entitled  "Answer  to  Petition  for  Writ  of 
Certiorari  and  Discussion  of  Matters  of  Fact  in  Brief  for 
Petitioner"  signed  ''John  Armstrong  Chaloner,  Pro  iSe/' 
and  filed  here  April  21,  1919,  contains  much  irrelevant 
and  scandalous  matter  and  is  unfit  for  our  files.  It  must 
be  stricken  from  them. 

The  judgment  below  must  be  reversed  and  the  cause 
remanded  to  the  Supreme  Court  with  instructions  to 
grant  a  new'  trial. 

Reversed. 

Mb.  Jxj&ncE  Clabke  took  no  part  in  the  consideration 
or  decision  of  this  cause. 
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WILLIAMS,  AS  RECEIVER  OF  THE  FIRST  NA- 
TIONAL BANK  OF  BAYONNE,  NEW  JERSEY, 
v.  VREELAND. 

EBBOB  TO  THE  CSBCUTT  OOUBT  OF  AFPEAIB  FOB  TH£  THIBD 

CIHCUIT. 

No.  318.    Submitted  April  23,  1919.— Decided  June  2,  1919. 

Where  both  partieB  without  more  request  a  peremptory  instruction, 
they  thereby  assume  the  facts  to  be  undisputed  and,  in  effect,  submit 
to  the  trial  judge  the  determination  of  the  inferences  proper  to  be 
drawn  from  them;  and  his  finding  must  stand  upon  review,  if  sup- 
ported by  proper  evidence.   P.  298. 

A  husband,  without  his  wife's  knowledge  or  consent,  caused  shares  of 
a  national  bank  to  be  issued  and  entered  on  its  books  in  her  name, 
and  afterwards,  telling  her  that  it  was  a  mistake,  induced  her  to  in- 
dorse them  for  transfer,  in  blank,  to  correct  the  supposed  error,  and 
with  no  intention  to  ratify,  affinn  or  acquiesce  in  his  unauthorized 
act.  HeUf  that  the  facts  could  be  shown,  and  that  the  wife  was  not 
liable  to  assessment  although  the  shares  remained  in  her  name  on 
the  books  when  the  bank  failed.   Id. 

Approval,  ratification  and  acquiescence  all  presuppose  the  existence 
of  some  actual  knowledge  of  the  prior  action  and  what  amounts  to 
a  purpose  to  abide  by  it.   P.  299. 

244  Fed.  Rep.  346,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Stuart  O.  Oibbaney  for  plaintiff  in  error. 

Mr.  Pierre  P.  Oarven  for  defendant  in  enor. 

Mb.  JusTicfi  McRktnoldb  delivered  the  opinion  of 
the  coiut. 

Williams,  as  receiver,  sued  defendant  in  error  in  the 
[Jnited  States  District  Court  for  New  Jersey  to  enforce 
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an  assessment  against  her  levied  by  the  Comptroller  of 
the  Currency  (§  5151,  Rev.  Stats.)  because  she  apparently 
owned  certain  stock  of  the  First  National  Bank  when  it 
failed,  December  6, 1913.  She  admits  that  the  certificates 
were  made  out  in  her  name  and  at  time  of  the  failure 
were  so  entered  on  the  bank  books.  But  she  claims  that, 
without  her  knowledge  or  consent,  her  husband  caused 
them  to  be  thus  issued  and  entered.  And  further,  that 
although  she  signed  blank  powers  of  attorney  endorsed 
thereon  and  thereby  made  it  possible  to  transfer  the 
stock  from  her  name,  she  never  really  approved,  ratified 
or  acquiesced  in  the  transfer  to  herself. 

Each  side  asked  for  an  instructed  verdict  without 
more;  the  trial  judge  directed  one  in  favor  of  Mrs.  Vree- 
land,  and  in  support  of  this  action  said — ''Although  the 
bm^den  was  upon  the  defendant  to  show  that  she  was 
not  in  fact  the  owner  of  the  stock,  {Finn  v.  Brown,  142 
U.  S.  56,  67),  I  think  that  she  has  borne  the  burden  by 
proving  that  the  placing  of  the  stock  in  her  name  in  the 
first  instance  was  unauthorized — ^without  her  knowledge 
and  consent — and  that  she  did  not  thereafter  acquiesce  in 
this  act  or  in  any  way  ratify  it.  •  .  •  I  am  constrained 
to  hold,  therefore,  that  the  defendant  is  not  liable  and 
that  a  verdict  should  be  directed  in  her  favor/'  Final 
judgment  entered  upon  the  consequent  verdict  was  ap- 
proved by  the  Circuit  Court  of  Appeals.  244  Fed.  Rep. 
346. 

In  respect  of  the  evidence  and  its  conclusions  there- 
from the  latter  cornet  said: 

"The  plaintiff  proved  that  the  defendant  was  a  share- 
holder of  record  and  that  she  did  nothing  to  remove  her 
name  as  such.  This  was  sufficient  to  establish  prima 
facie  the  defendant's  liability.  Finn  v.  Brawn,  142  U.  S. 
66,  57;  Matteson  v.  Dent,  176  U.  S.  521,  530.  The  burden 
then  ^lifted  to  her  {Finn  v.  Brown,  supra)  to  show  that 
the  act  of  making  her  a  shareholder  was  in  the  first  in* 
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stance  unauthorized;  that  it  was  without  her  knowledge 
or  consent;  and  that  she  has  not  since  acquiesced  in  or 
ratified  it.  That  she  has  sustained  the  burden  upon  the 
first  two  points  is  not  disputed;  therefore  the  remaining 
question  isas  to  evidence  of  her  ratification.  .  .  .  Con- 
sidering this  testimony  in  connection  with  corroborating 
testimony,  it  appears  to  us,  that  what  Mary  A.  Vreeland 
did,  in  legal  effect,  was  to  make  a  valid  execution  of  a 
power  of  attorney  for  the  transfer  of  stock.  That  act, 
in  so  far  as  it  authorized  a  transfer  of  stock,  she  cannot 
avoid  by  pleading  ignorance.  As  the  question  here  does 
not  involve  the  validity  of  the  act  to  effect  a  transfer, 
but  concerns  its  evidential  imputation  of  the  knowledge 
with  which  it  was  done,  we  are  of  opinion  that  the  cir- 
cumstances which  attended  the  act  were  a  part  of  it  and 
affected  the  evidential  inferences  to  be  drawn  from  it. 
These  circumstances  show,  that  before  acting,  the  de- 
fendant requested  to  be  informed  as  to  what  she  was 
asked  to  do;  this  information  was  denied  her.  It  was 
denied  her  under  representations  and  influences,  which, 
when  she  acted,  led  her  to  believe  she  was  doing  something 
entirely  different  from  that  which  she  was  actually  doing; 
that  is,  she  was  made  to  believe  she  was  correcting  a 
mistake  of  her  husband,  a  mistake  affecting  his  affairs, 
not  that  she  was  dealing  with  or  assigning  away  her  own 
property.  Therefore,  we  think  the  circumstances  were 
such  as  to  negative  the  knowledge,  which  otherwise  it  is 
presumed  her  act  would  have  imparted.  They  contra- 
dicted the  normal  imputations  of  her  act,  and  left  her 
without  that  knowledge  which  was  a  prerequisite  to  a 
valid  ratification  of  her  husband's  unauthorized  act." 

It  further  held — 

''Instead  of  submitting  the  case  to  the  jury,  however, 
each  party  asked  the  court  for  binding  instructions  in 
his  favor,  which,  under  Beuttell  v.  Magone,  157  U.  S.  154, 
is  not  a  submission  to  the  cornet  without  the  intervention 
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of  a  jury,  within  the  intent  of  Rev.  Stat.,  §§  649,  700,  but 
is  equivalent  to  a  joint  request  for  a  finding  of  fact  by 
the  court,  and  when  the  coiu-t,  acting  upon  such  request, 
directs  the  jury  to  find  for  one  of  tiie  parties,  boUi  are 
concluded  on  its  finding.  In  this  case  the  parties  sub- 
mitted to  the  court  the  question  of  the  wife's  ratification 
of  her  husband's  unauthorized  act;  that  question  was 
one  of  fact;  upon  it  depended  her  liability.  The  court's 
decision,  as  evidenced  by  its  instruction  to  the  jury  that 
they  render  a  verdict  for  the  defendant,  was  a  finding 
of  fact,  which  concluded  both  parties  as  effectually  as  if 
the  same  fact  had  been  found  by  the  jury." 

The  established  rule  is,  ''Where  both  parties  request  a 
peremptory  instruction  and  do  nothing  more  they  thereby 
assume  the  facts  to  be  undisputed  and,  in  effect,  sublnit  to 
the  trial  judge  the  determination  of  the  inferences  proper 
to  be  drawn  therefrom."  And  upon  review,  a  finding  of 
fact  by  the  trial  court  under  such  circumstances  must 
stand  if  the  record  discloses  substantial  evidence  to  support 
it.  Anderson  v.  Messenger,  158  Fed.  Rep.  250,  253 
BeiUteU  v.  Magone,  supra,  157;  Empire  State  Cattie  Co 
V.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.,  210  U.  S.  1,  8 
Sena  v.  American  Turquoise  Co.,  220  U.  S.  497,  501 
American  National  Bank  v.  MiUer,  229  U.  S.  517,  520 
Mead  v.  Cheshrough  Bldg.  Co.,  151  Fed.  Rep.  998,  1002 
American  National  Bank  v.  Miller,  185  Fed.  Rep.  338, 341. 

Coimsel  for  the  receiver  maintained  that,  when  Mrs. 
Vreeland  endorsed  the  certificates  in  blank  at  the  request 
of  her  husband  who  declared  this  necessary  to  enable  him 
to  correct  his  mistake,  she  thereby  indisputably  ratified 
his  unauthorized  transfer  of  the  stock  to  her  and  assumed 
the  duty  promptly  to  remove  her  name  from  the  bank 
books  or  suffer  the  liability  imposed  upon  duly  registered 
shareholders.  But  we  think  the  courts  below  rightly  held 
that  facts  and  circumstances  concerning  this  endorsement 
could  be  shown  in  order  to  negative  the  inference  which 
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would  have  followed  if  unexplained*  Olenn  v.  Garth,  133 
N.  Y.  18,  36, 37.  And  as  without  doubt  there  is  substan- 
tial evidence  tending  to  show  she  had  no  actual  intention 
to  ratify,  affirm  or  acquiesce  in  her  husband's  unauthorized 
act;  we  must  accept  that  as  finally  established. 

In  Key9er  v.  Hitz,  133  U.  S.  138>  which  involved  the 
liability  of  a  married  woman  for  an  assessment  levied 
against  national  bank  stockholders,  speaking  through 
Mr.  Justice  Harlan,  this  court  approved  a  charge — ''If 
the  stock  in  controvert  was  transferred  upon  the  books 
of  the  German-American  Savings  Bank  to  and  in  the  name 
of  the  defendant  without  her  knowledge  and  consent,  she 
was  entitled  to  a  verdict,  unless  she  subsequently  ratified 
and  confirmed  such  transfer."  And  it  was  fm^ther  said — 
''We  must  not  be  understood  as  saying  that  the  mere 
transfer  of  the  stocks  on  the  books  of  tiie  bank,  to  the 
name  of  the  defendant,  imposed  upon  her  the  individual 
liability  attached  by  law  to  the  position  of  shareholder  in 
a  national  banking  association.  If  the  transfers  were,  in 
fact,  without  her  knowledge  and  consent,  and  she  was  not 
informed  of  what  was  so  done — ^nothing  more  appearing — 
she  would  not  be  held  to  have  assumed  or  incurred  lia- 
bility for  the  debts,  contracts  and  engagements  of  the 
bank.  But  if,  after  the  transfers,  she  joined  in  the  appli- 
cation to  convert  the  savings  bank  into  a  national  bank, 
or  in  any  other  mode  approved,  ratified  or  acquiesced  in 
such  transfers,  or  accepted  any  of  the  benefits  arising  from 
the  ownership  of  the  stock  thus  put  in  her  name  on  the 
books  of  the  bank,  she  was  liable  to  be  treated  as  a  share- 
holder, with  such  responsibility  as  the  law  imposes  upon 
the  shareholders  of  national  banks." 

Approval,  ratification  and  acquiescence  all  presuppose 
the  existence  of  some  actual  knowledge  of  the  prior  action 
and  what  amounts  to  a  purpose  to  abide  by  it.  Owinga  v. 
Hull,  9  Pet.  607,  629;  Western  National  Bank  v.  Armr 
Strang,  152  U.  S.  346,  352;  Glenn  v.  Garth,  supra.    When 
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defendant  in  error  signed  blank  powers  of  attorney  she 
did  not  know  what  her  husband  had  done  and  certainly 
entertained  no  purpose  to  approve  transfer  of  the  certifi- 
cates to  herself.  She  thought  she  was  merely  doing  some- 
thing to  enable  him  to  correct  his  avowed  mistake  and 
nothing  else.  Nobody  was  misled  or  put  in  a  worse  posi- 
tion as  the  result  of  her  act.  ''As  between  the  original 
parties  that  could  not  be  deemed  a  ratification  which  was 
accompanied  by  a  refusal  to  ratify,  and  a  declared  purpose 
to  undo  the  unauthorized  act.  The  form  adopted,  by  it- 
self and  unexplained,  would  tend  to  an  inference  of  ratifica- 
tion, but  it  is  not  left  tmexplained.  The  actual  truth  is 
established,  and  that  truth  must  prevail  over  the  form 
adopted  as  between  parties  who  have  not  been  misled,  to 
their  hann,  by  the  form  of  the  transaction  as  distinguished 
from  its  substance.''  ''The  presumption  which  might 
have  flowed  from  the  form  of  the  transaction  disappears 
upon  the  explanation  made,  and  in  view  of  the  substantial 
truth  proved  by  the  evidence."  Olenn  v.  Garth^  supra, 
36,  37. 

The  record  reveals  no  material  error  and  the  judgment 
below  is 

Affirmed. 


^19^ 
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On  a  writ  of  error  under  the  Criminal  Appeak  Act,  this  court  must 
confine  itself  to  the  question  of  the  construction  of  the  statute  in- 
volved in  the  decision  of  the  District  Court,  accepting  that  court's 
interpretation  of  the  indictment.   P.  801. 
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In  the  abaenoe  of  any  intent  to  create  or  maintain  a  monopoly,  the 
Shennan  Act  does  not  prevent  a  manufacturer  engaged  in  a  private 
businees  from  announcing  in  advance  the  prices  at  which  his  goods 
may  be  resold  and  refusing  to  deal  with  wholesalers  and  retailers 
who  do  not  conform  to  such  prices.   P.  307. 

As  the  court  interprets  the  District  Court's  opinion,  the  indictment 
in  this  case  was  interpreted  as  not  charging  the  defendant  with 
selling  to  dealers  under  agreements  obligating  them  not  to  resell  at 
prices  other  than  those  fixed  by  defendant.  P.  306.  Dr.  Miles 
Medical  Co.  v.  Park  <t  Sans  Co.,  220  U.  S.  373,  distinguished. 

253  Fed.  Rep.  622,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  AssiatarU  to  {he  Attorney  Oeneral  Todd,  with  whom 
Mr.  Henry  S.  MUcheU,  Special  Assistant  to  the  Attorney 
General,  was  on  the  brief,  for  the  United  States. 

Mr.  Charles  E.  Hughee,  with  whom  Mr.  Charles  Wesley 
Dunn  and  Mr.  Mason  Trowbridge  were  on  the  brief,  for 
defendant  in  error. 

Mb.  Jusncfi  McRetnolds  delivered  the  opinion  of  the 
court. 

Writs  of  error  from  District  Com*ts  directly  here  may  be 
taken  by  the  United  States  ''From  a  decision  or  judgment 
quashing,  setting  aside,  or  sustaining  a  demurrer  to,  any 
indictment,  or  any  count  thereof,  where  such  decision  or 
judgment  is  based  upon  the  invalidity,  or  construction 
of  the  statute  upon  which  the  indictment  is  fotmded.'' 
(Act  of  March  2, 1907,  c.  2564, 34  Stat.  1246.)  Upon  such 
a  writ  ''we  have  no  authority  to  revise  the  mere  interpre- 
tation of  an  indictment  and  are  confined  to  ascertaining 
whether  the  coiu't  in  a  case  under  review  erroneously  con- 
strued the  statute."  "We  must  accept  that  court's  inter- 
pretation of  the  indictments  and  confine  our  review  to  the 
question  of  the  construction  of  the  statute  involved  in  its 
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decision."  United  SUxtea  v.  Carter,  231  U-  S.  492,  493; 
United  States  v.  Miller,  223  U.  S.  699,  602. 

Being  of  opinion  that  ''The  indictment  should  set  forth 
such  a  state  of  facts  as  to  make  it  clear  that  a  manufac- 
turer, engaged  in  what  was  believed  to  be  the  lawful  con- 
duct of  its  business,  has  violated  some  known  law,  before 
it  is  haled  into  court  to  answer  the  charge  of  the  com- 
mission of  a  crime"  and  holding  that  it  ''fails  to  charge 
any  offense  under  the  Sherman  Act  or  any  other  law  of  the 
United  States,  that  is  to  say,  as  to  the  substance  of  the 
indictment  and  the  conduct  and  acts  charged  therein  "  the 
trial  court  sustained  a  demiurer  to  the  one  before  us.  Its 
reasoning  and  conclusions  are  set  out  in  a  written  opinion. 
253  Fed.  Rep.  522. 

We  are  confronted  by  an  uncertain  interpretation  of  an 
indictment  itself  couched  in  rather  vague  and  general 
language.  Coimsel  differ  radically  concerning  the  mean- 
ing of  the  opinion  below  and  there  is  much  room  for  the 
controversy  between  them. 

The  indictment  runs  only  agaiost  Colgate  &  Company, 
a  corporation  engaged  in  manufacturing  soap  and  toUet 
articles  and  selling  them  throughout  the  Union.  It  makes 
no  reference  to  monopoly,  and  proceeds  solely  upon  the 
theory  of  an  tmlawful  combination.  After  setting  out 
defendant's  organization,  place  and  character  of  business 
and  general  methods  of  selling  and  distributing  products 
through  wholesale  and  retail  merchants,  it  alleges — 

"During  the  aforesaid  period  of  time,  within  the  said 
eastern  district  of  Virginia  and  throughout  the  United 
States,  the  defendant  knowingly  and  imlawfully  created 
and  engaged  in  a  combination  with  said  wholesale  and 
retail  dealers,  in  the  eastern  district  of  Virginia  and 
throughout  the  United  States,  for  the  purpose  and  with 
the  effect  of  procuring  adherence  on  the  part  of  such 
dealers  (in  reselling  such  products  sold  to  them  as  afore- 
said) to  resale  prices  fixed  by  the  defendant,  and  of  pre- 
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venting  such  dealers  from  reselling  such  products  at  lower 
prices,  thus  suppressing  competition  amongst  such  whole- 
sale dealersfand  amongst  such  retail  dealers,  in  restraint 
of  the  aforesaid  trade  and  commerce  among  the  several 
States,  in  violation  of  the  act  entitled  'An  Act  to  protect 
trade  and  commerce  against  unlawful  restramts  and 
monopolies/  approved  July  2,  1890." 

Following  this  is  a  summary  of  things  done  to  carry  out 
the  purposes  of  the  combination:  Distribution  among 
dealers  of  letters,  telegrams,  circulars  and  lists  showing 
uniform  prices  to  be  charged;  urging  them  to  adhere  to 
such  prices  and  notices,  stating  that  no  sales  would  be 
made  to  those  who  did  not;  requests,  often  complied  with, 
for  information  concerning  dealers  who  had  departed  from 
specified  prices;  investigation  and  discovery  of  those  not 
adhering  thereto  and  placing  their  names  upon  ''sus- 
pended lists  " ;  requests  to  offending  dealers  for  assurances 
and  promises  of  future  adherence  to  prices,  which  were 
often  given;  uniform  refusals  to  sell  to  any  who  failed  to 
give  the  same;  sales  to  those  who  did;  similar  assurances 
and  promises  required  of,  and  given  by,  other  dealers 
followed  by  sales  to  them;  unrestricted  sales  to  dealers 
with  established  accounts  who  had  observed  epecified 
prices,  etc. 
Immediately  thereafter  comes  this  paragraph: 
"By  reason  of  the  foregoing,  whol^ale  dealers  in  the 
aforesaid  products  of  the  defendant  in  the  eastern  dis- 
trict of  Vir^nia  and  throughout  the  United  States,  with 
few  exceptions,  resold,  at  uniform  prices  fixed  by  the  de- 
fendant, the  aforesaid  products,  sold  to  them  by  the  de- 
fendant, and  refused  to  resell  such  products  at  lower  prices 
to  retail  dealers  in  the  States  where  the  respective  whole- 
sale dealers  did  business  and  in  other  States.  For  the 
same  reason  retail  dealers  in  the  aforesaid  products  of  the 
defendant  in  the  eastern  district  of  Virginia  and  through- 
out the  United  States  resold,  at  uniform  prices  fixed  by 
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the  defendant,  the  aforesaid  products,  sold  to  them  by  the 
defendant  and  by  the  aforesaid  wholesale  dealers,  and 
refused  to  sell  such  products  at  lower  prices  to  the  con- 
suming public  in  the  States  where  the  respective  retail 
dealers  did  business  and  in  other  States.  Thus  competi- 
tion in  the  sale  of  such  products,  by  wholesale  dealers  to 
retail  dealers,  and  by  retail  dealers  to  the  consuming  pub- 
lic, was  suppressed,  and  the  prices  of  such  products  to  the 
retail  dealers  and  to  the  consuming  public  in  the  eastern 
district  of  Virginia  and  throughout  the  United  States  were 
maintained  and  enhanced." 
In  t<he  course  of  its  opinion  the  trial  court  said: 
''No  charge  is  made  that  any  contract  was  entered 
into  by  and  on  the  part  of  the  defendant,  and  any  of  its 
retail  customers,  in  restraint  of  interstate  trade  and 
commerce — ^the  averment  being,  in  effect,  that  it  know- 
ingly and  imlawf ully  created  and  engaged  in  a  combina- 
tion with  certain  of  its  wholesale  and  retail  customers, 
to  procure  adherence  on  their  part,  in  the  sale  of  its  prod- 
ucts sold  to  them,  to  resale  prices  fixed  by  the  defendant^ 
and  that,  in  connection  therewith,  such  wholesale  and 
retail  customers  gave  assurances  and  promises,  which 
resulted  in  the  enhancement  and  maintenance  of  such 
prices,  and  in  the  suppression  of  competition  by  whole- 
sale dealers  and  retail  dealers,  and  by  the  latter  to  the 
consuming  public." 


''In  the  view  taken  by  the  court,  the  indictment  here 
fairly  presents  the  question  of  whether  a  manufacturer 
of  products  shipped  in  interstate  trade,  is  subject  to 
criminal  prosecution  under  the  Sherman  Act,  for  enter- 
ing into  a  combination  in  restraint  of  such  trade  and 
commerce,  because  he  agrees  with  his  wholesale  and 
retail  customers,  upon  prices  claimed  by  them  to  be  fair 
and  reasonable,  at  which  the  same  may  be  resold,  and 
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declines  to  sell  his  products  to  those  who  will  not  thtis 
stipulate  as  to  prices.  This,  at  the  threshold,  presents 
for  the  determination  of  the  court  how  far  one  may  con- 
trol and  dispose  of  his  own  property;  that  is  to  say, 
whether  there  is  any  limitation  tiiereon,  if  he  proceeds 
in  respect  thereto  in  a  lawful  and  bona  fide  manner. 
That  he  may  not  do  so  fraudulently,  collusively,  and  in 
unlawful  combination  with  others,  may  be  conceded. 
Eastern  States  Lumber  Asaociaiion  v.  United  States,  234 
U.  S.  600,  614.  But  it  by  no  means  follows  that,  being 
a  manufacturer  of  a  given  article,  he  may  not,  without 
incurring  any  criminal  liability,  refuse  absolutely  to  sell 
the  same  at  any  price,  or  to  sell  at  a  named  sum  to  a 
customer,  with  the  understanding  that  such  customer 
will  resell  only  at  an  agreed  price  between  them,  and, 
should  the  customer  not  observe  the  imderstanding  as 
to  retail  prices,  exercise  his  undoubted  right  to  decline 
further  to  deal  with  such  person." 


''The  pregnant  fact  should  never  be  lost  sight  of  that 
no  averment  is  made  of  any  contract  or  agreement  having 
been  entered  into  whereby  the  defendant,  the  manu- 
facturer, and  his  customers,  boimd  themselves  to  enhance 
and  maintain  prices,  further  than  is  involved  in  the  cir- 
cumstances that  the  manufacturer,  the  defendant  here, 
refused  to  sell  to  persons  who  would  not  resell  at  indi- 
cated prices,  and  that  certain  retailers  made  purchases 
on  this  condition,  whereas,  inferentially,  others  declined 
so  to  do.  No  suggestion  is  made  that  the  defendant,  the 
manufacturer,  attempted  to  reserve  or  retain  any  interest 
in  the  goods  sold,  or  to  restrain  the  vendee  in  his  right 
to  barter  and  sell  the  same  without  restriction.  The 
retailer,  after  buying,  could,  if  he  chose,  give  away  his 
purchase,  or  sell  it  at  any  price  he  saw  fit,  or  not  sell  it 
at  all;  his  course  in  these  respects  being  a£fected  only  by 
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the  fact  that  he  might  by  his  action  incur  the  displeasure 
of  the  manufacturer,  who  .could  refuse  to  make  further 
sales  to  him,  as  he  had  the  undoubted  right  to  do.  There 
is  no  charge  that  the  retailers  themselves  entered  into 
any  combination  or  agreement  with  each  other,  or  that 
the  defendant  acted  other  than  with  his  customers  in- 
dividually." 

Our  problem  is  to  ascertain,  as  accurately  as  may  be, 
what  interpretation  the  trial  court  placed  upon  the  in- 
dictment— not  to  interpret  it  ourselves;  and  then  to 
determine  whether,  so  construed,  it  fairly  charges  viola- 
tion of  the  Sherman  Act.  Counsel  for  ^e  Government 
maintain,  in  effect,  that,  as  so  interpreted,  the  indictment 
adequately  charges  an  imlawf ul  combination  (within  the 
doctrine  of  Dr.  Miles  Medical  Co.  v.  Park  &  Sons  Co.^  220 
U.  S.  373)  resulting  from  restrictive  agreements  between 
defendant  and  sundry  dealers  whereby  the  latter  obli- 
gated themselves  not  to  resell  except  at  agreed  prices; 
and  to  support  this  position  they  specifically  rely  upon 
the  above-quoted  sentence  in  the  opinion  which  begins 
''In  the  view  taken  by  the  court,"  etc.  On  the  other 
hand,  defendant  maintains  that  looking  at  the  whole 
opinion  it  plainly  construes  the  indictment  as  alle^ng 
only  recognition  of  the  manufacturer's  undoubted  right 
to  specify  resale  prices  and  refuse  to  deal  with  anyone 
who  failed  to  maintain  the  same. 

Considering  all  said  in  the  opinion  (notwithstanding 
some  seriotis  doubts)  we  are  unable  to  accept  the  con- 
struction placed  upon  it  by  the  Government.  We  cannot, 
e.  g.y  wholly  disregard  the  statement  that  ''The  retailer, 
after  buying,  could,  if  he  chose,  give  away  his  purchase, 
or  sell  it  at  any  price  he  saw  fit,  or  not  sell  it  at  all;  his 
course  in  these  respects  being  affected  only  by  the  fact 
that  he  might  by  his  action  incur  the  displeasure  of  the 
manufacturer,  who  could  refuse  to  make  further  sales  to 
him,  as  he  had  the  undoubted  right  to  do."    And  we 
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must  conclude  that,  as  interpreted  below,  the  indictment 
does  not  charge  Colgate  &  Company  with  selling  its 
products  to  dealers  under  agreements  which  obligated 
the  latter  not  to  resell  except  at  prices  fixed  by  the 
company. 

The  position  of  the  defendant  is  more  nearly  in  accord 
with  the  whole  opinion  and  must  be  accepted.  And  as 
counsel  for  the  Government  were  careful  to  state  on  the 
argument  that  this  conclusion  would  require  affirmation 
of  the  judgment  below,  an  extended  discussion  of  the 
principles  involved  is  unnecessary. 

The  purpose  of  the  Sherman  Act  is  to  prohibit  monopo- 
lies, contracts  and  combinations  which  probably  would 
unduly  interfere  with  the  free  exercise  of  their  rights  by 
those  engaged,  or  who  wish  to  engage,  in  trade  and  com- 
merce— ^in  a  word  to  preserve  the  right  of  freedom  to 
trade.  In  the  absence  of  any  purpose  to  create  or  main- 
tain a  monopoly,  the  act  does  not  restrict  the  long  recog- 
nized right  of  trader  or  manufacturer  engaged  in  an 
entirely  private  business,  freely  to  exercise  his  own  inde- 
pendent discretion  as  to  parties  with  whom  he  will  deal. 
And,  of  coiuse,  he  may  announce  in  advance  the  circum- 
stances under  which  he  will  refuse  to  sell.  ''The  trader 
or  manufactiu^r,  on  the  other  hand,  carries  on  an  entirely 
private  business,  and  can  sell  to  whom  he  pleases.''  United 
States  V.  Trans-Missouri  Freight  Association,  166  U.  S. 
290,  320.  ''A  retail  dealer  has  the  unquestioned  right 
to  stop  dealing  with  a  wholesaler  for  reasons  sufficient  to 
himself,  and  may  do  so  because  he  thinks  such  dealer  is 
acting  unfairly  in  tiying  to  undennine  his  trade."  Eastern 
States  Retail  Lumber  Dealers^  Association  v.  United  States, 
234  U.  S.  600  614.  See  also  Standard  OH  Co.  v.  United 
States,  221  U.  S.  1,  56;  United  States  v.  American  Tobacco 
Co.,  221  IT.  S.  106,  180;  Boston  Store  of  Chicago  v. 
American  Graphophone  Co.,  246  U.  S.  8.  In  Dr.  Miles 
Medical  Co.  v.  Park  A  Sons  Co.,  supra,  the  unlawful 
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combination  was  effected  through  contracts  which  un* 
dertook  to  prevent  dealers  from  freely  exercising  the 
ri^t  to  sell. 
The  judgment  of  the  District  Court  must  be 

Affirtn/edn 


CAMP  ET  AL.  V.  GRESS. 

GBBTIOBABI    TO    THE    CIBCUIT    COT7BT    OF    APPEALS    FOR 

THE   F0X7RTH  CIBCUIT. 

No.  279.    Argued  March  24,  25,  1919.— Decided  June  2,  1919. 

Under  §  51  of  the  Judicial  Code  (Act  of  1887-1888,  §  1),  when  an  action 
for  damages  is  brought  against  several  defendants  in  the  district 
where  some  of  them  reside  and  the  jurisdiction  of  the  District  Court 
is  founded  solely  on  diversity  of  citizenship,  a  oodefendant  cannot 
be  compelled  to  submit  to  the  jurisdiction  by  service  in  that  district 
if  he  is  a  citizen  and  resident  of  another  State.  P.  311.  Smiih  v. 
Lyon,  133  U.  S.  315. 

This  construction  is  confirmed  by  the  reenactment  of  the  subject- 
matter,  ahready  so  construed,  as  part  of  the  Judicial  Code,  together 
and  in  juxtaposition  with  the  provision  (Jud.  Code,  §  52)  expressly 
permitting  an  action  not  of  a  local  nature  against  defendants  re- 
siding in  different  districts  of  the  same  State  to  be  brought  in  either 
district.    P.  314. 

In  what  is  now  Jud.  Code,  §  50,  providing  for  the  exercise  of  jurisdic- 
tion "when  there  are  several  defendants  .  .  .  and  one  or  more 
of  them  are  neither  inhabitants  of  nor  found  within  the  district  in 
which  the  suit  is  brought,  and  do  not  voluntarily  appear,"  the 
words  "found  within  the  district''  are  confined,  as  a  result  of  the 
Act  of  1887-1888,  §  1,  (Jud.  Code,  §  51,)  to  cases  in  which  the  action 
is  brought  in  the  district  of  the  plaintiff's  residence.   P.  313. 

Where  an  action  on  contract  is  brought  against  resident  and  non- 
resident defendants,  the  exemption  of  the  nonresident  from  suit, 
under  Jud.  Code,  §  51,  is  personal  to  him  and  can  not  be  availed  of 
by  his  codefendants.   P.  316. 
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In  an  action  for  damages  on  a  joint  contract,  all  of  the  obligors  are  not 
indispensable  parties,  and  under  Jud.  Code,  §  50,  the  District  Court 
may  render  judgment  against  those  over  whom  it  has  acquired  juris- 
diction.  P.  316. 

In  such  case,  error  in  assuming  jurisdiction  and  rendering  judgment 
as  to  all  of  the  joint  contractors  will  not  necessitate  a  reversal  as  to 
those  properly  included,  if  their  interests  could  not  have  been  prej- 
udiced thereby.   P.  317. 

Appellate  proceedings  in  this  court  and  in  the  Circuit  Court  of  Appeals 
are  not  afifected  by  the  Conformity  Act,  but  are  governed  entirely 
by  the  acts  of  Congress,  the  common  law,  and  the  ancient  English 
statutes.   Id. 

In  cases  coming  from  federal  courts,  this  court  has  statutory  power  to 
enter  such  judgment  or  order  as  the  nature  of  the  case  requires,  and 
by  the  Act  of  February  26,  1919,  amending  Jud.  Code,  §  269,  the 
duty  is  especially  enjoined  of  giving  judgment  in  appellate  proceed- 
ings without  r^;ard  to  technical  errors,  defects  or  exceptions  which 
do  not  afifect  the  substantial  rights  of  the  parties.   P.  318. 

A  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  brings  up  the  whole 

case,  including  questions  affecting  the  merits,  if  properly  saved,  as 

well  as  those  concerning  the  jurisdiction  of  the  District  Court. 

Id. 
A,  the  owner  of  all  the  shares  of  a  corporation,  in  which,  or  its  assets, 

no  other  person  was  shown  to  be  interested,  agreed  under  seal  to 
convey  certain  saw-mill  property,  standing  in  its  name,  to  a  common 
venture  with  other  parties,  who  agreed  to  convey  timber  lands, 
and  that  he  and  they  should  share  in  the  venture  in  stated  propor- 
tions. Due  to  their  repudiation  of  their  obligation,  the  saw-mill 
property  depreciated  in  value;  and,  it  appearing  that  he  was  either 
its  equitable  owner,  independently  of  his  stock  ownership,  or  acted 
as  secret  agent  for  the  corporation — Hdd,  that  A  could  recover  the 
full  damage  in  an  action  on  the  contract,  without  any  accounting 
and  settlement  of  the  corporation's  affairs,  and  that  the  measure  was 
the  whole  depreciation,and  not  merely  a  part  of  it  proportionate  to 
the  other  parties'  stipulated  interest  in  the  proposed  enterprise.  Id. 
244  Fed«  Rep.  121,  reversed  in  part  and  afBnned  in  part. 

The  case  is  stated  in  the  opinion. 

Mr.  T.  D.  Savage  and  Mr.  Thomas  H.  WiUcox  for  peti- 
tkmers* 
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Mr.  D.  Lawrence  Oraner  and  Mr.  W.  M.  Taomer,  with 
whom  Mr.  Alexander  Akerman  was  on  the  briefs,  fcnr  re- 
spondent. 

Mr.  Juffnc£  Brandeis  delivered  the  opmion  of  the 
coiui;. 

Section  51  of  the  Judicial  Code  declares  that  (with  ex- 
ceptions not  here  material)  ''no  civil  suit  shall  be  brought 
m  any  district  court  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant;  but  where  the  jurisdiction  is 
founded  only  on  the  fact  that  the  action  is  between  citizens 
of  different  States,  suit  shall  be  brought  only  in  the  dis- 
trict of  the  residence  of  either  the  plaintiff  or  the  de- 
fendant." 

Resting  jurisdiction  wholly  on  diversity  of  citizenship, 
Gress,  a  citizen  and  resident  of  Florida,  brought,  in  the 
District  Coiui;  of  the  United  States  for  the  Eastern  Dis- 
trict of  Virginia,  this  action  against  P.  D.  Camp,  P.  R. 
Camp,  and  John  M.  Camp,  alleging  them  to  be  citizens  of 
Virginia  and  residents  of  that  district.  One  of  them, 
John  M.,  filed  a  ''plea  to  jmisdiction,''  asking  that  the 
suit  be  dismissed,  because  he  was  not  a  citizen  or  resident 
of  the  district  in  which  it  was  brought,  but  a  citizen  of 
North  Carolina,  resident  in  the  Eastern  District  thereof. 
P.  D.  and  P.  R.  Camp  filed  a  separate  "plea  to  jurisdic- 
tion "  setting  up  the  same  facts,  alleging  that  the  cause  of 
action  sued  on  was  joint  and  inseparable,  and  denying 
jurisdiction  as  to  themselves  also,  because  there  was  none 
as  to  John  M.  Camp.  The  pleas  were  overruled;  the  case 
proceeded  to  trial;  a  verdict  was  rendered  against  the 
three  defendants,  and  judgment  was  entered  thereon.  Ex- 
ceptions had  been  duly  taken  both  by  John  M.  and  by 
P.  D.  and  P.  R.  Camp  to  the  decision  overruling  their 
pleas  to  the  jurisdiction,  and  by  the  three  defendants  to 
certain  rulings  at  the  trial  alleged  to  be  erroneous;  but 
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the  judgment  was  affinned  by  the  Circuit  Court  of  Ap- 
peals. 244  Fed.  Rep.  121.  A  writ  of  certiorari  was  granted 
by  this  court.   245  U.  S.  655. 

First.  The  several  defendants  below,  although  not  citi- 
zens of  the  same  State,  were  all  citizens  of  States  other 
than  that  of  the  plaintifif.  Hence,  the  diversity  of  citi- 
zenship requisite  to  federal  jimsdiction  existed.  Sweeney 
V.  Carter  OH  Co.,  199  U.  S.  252.  The  objection  of  John 
M.  Camp  is  not  to  the  jurisdiction  of  a  federal  court,  but 
to  the  jurisdiction  over  him  of  the  coiui;  of  the  particular 
district;  that  is,  the  objection  is  to  the  venue.  He  asserts 
the  personal  privil^;e  not  to  be  sued  in  a  district  other 
than  that  of  his  residence,  since  the  action  is  not  brought 
in  the  district  of  the  plaintiff's  residence.  If  he  were  a 
sole  defendant,  or  if  none  of  the  defendants  resided  in  the 
district  where  suit  was  brought,  the  privilege  asserted 
would  be  supported  by  the  very  language  of  the  statute. 
Macon  Grocery  Co.  v.  AUanHc  Coast  Line  R.  R.  Co.,  215 
U.  S.  501.  Section  51  of  the  Judicial  Code  does  not  in 
terms  provide  for  the  case  where  there  are  several  defend- 
ants. Does  the  limitation  of  jurisdiction  to  the  district 
of  the  residence  ''of  either  the  plaintiff  or  the  defendant" 
mean  also  of  all  the  plaintiffs  or  all  the  defendants,  so  that 
when  the  several  defendants  are  not  all  residents  of  the 
district  in  which  they  are  sued,  the  nonresident  may  as- 
sert the  privilege  not  to  be  sued  therein?  The  precise 
question  has  not  been  decided  by  this  court;  but  the  con- 
struction already  given  to  this  section  in  analogous  cases 
and  to  analogous  provisions  in  other  statutes  makes  it 
clear  that  the  privilege  asserted  should  be  sustained. 

Section  51  of  the  Judicial  Code  embodies  in  substance 
the  Act  of  March  3, 1887,  c.  373,  §  1,  24  Stat.  552,  as  cor- 
rected by  Act  of  August  13, 1888,  c.  866,  §  1, 25  Stat.  433. 
From  the  passage  of  the  original  Judiciary  Act  (September 
24, 1789,  c.  20,  §  11, 1  Stat.  73,  79),  until  1887,  suit  could 
be  brought  not  only  in  the  district  of  defendant's  resi- 
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dence,  but  also  in  any  other  district  in  which  the  defend- 
ant was  found.  The  1887-1888  act  accomplished  its  pur- 
pose of  restricting  the  jurisdiction  of  the  federal  courts,  in 
part,  by  limiting  the  districts  in  which  suit  might  be 
brought  to  that  of  the  defendant's  or  of  the  plaintiff's  resi- 
dence. See  In  re  Keasbey  &  Mattiaan  Co.,  160  U.  S.  221, 
228.  In  Smiih  v.  Lyon,  133  U.  S.  .315,  the  question  was 
presented  whether  this  limitation  prohibited  suit  in  a  dis- 
trict in  which  some,  but  not  all,  of  the  plaintiffs  were  resi- 
dent. The  court  felt  itself  controlled  largely  by  the  con- 
struction which  had  been  given  in  Strawbridge  v.  Curtisa, 
3  Cranch,  267,  to  a  clause  of  the  original  Judiciary  Act, 
similar  in  language  and  analogous  in  subject-matter,  and 
had  been  steadfastiy  adhered  to  since.  There  this  court 
construed  the  phrase,  ''where  .  .  .  the  suit  is  be- 
tween a  citizen  of  the  State  where  the  suit  is  brought, 
and  a  citizen  of  another  State"  as  meaning  ''that  where 
the  interest  is  joint,  each  of  the  persons  concerned  in  that 
interest  must  be  competent  to  sue,  or  liable  to  be  sued, 
in  those  courts  [courts  of  the  United  States]."  Adopting 
a  like  construction,  this  court  held  in  Smith  v.  Lyon,  supra, 
that  suit  could  not  be  brought  in  a  district  m  which  some, 
but  not  all,  of  the  plaintiffs  resided.  The  rule  declared  in 
Strawbridge  v.  Curtiss  had  been  applied  indiscriminately 
to  plaintiffs  and  defendants;  and  after  the  decision  in 
Smiih  V.  Lyon  it  was  generally  assumed  in  the  lower  courts 
that  the  rule  there  applied  to  plaintiffs  must  likewise  be 
applied  to  defendants.^   Compare  Shaw  v.  Qaincy  Mining 

» E.  g.,  Turk  V.  lUinaU  Cent.  R.  Co.,  218  Fed.  Rep.  315, 316  (C.  C.  A., 
Sixth  Circuit);  Excelsior  PehbU  PhosphaU  Co.  v.  Braum,  74  Fed.  Rep. 
321  (C.  C.  A.,  Fourth  Circuit);  ReveU  v.  Cliae,  207  Fed.  Rep.  673,  676 
(Wash.);  SchvUz  v.  Highland  GM  Mines  Co.,  158  Fed.  Rep.  337,  340 
(Oreg.);  Tice  v.  Hurley,  145  Fed.  Rep.  391  (Ky.);  Len(^  v.  American 
SmelHng  &  Refining  Co.,  110  Fed.  Rep.  19,  21  (N.  J.);  Bensinger  Se^f- 
Adding  Cash  Register  Co.  v.  NaHonal  Cash  Register  Co.,  42  Fed.  Rep. 
81  (Mo.).  But  see  Jennings  v.  Smith,  232  Fed.  Rep.  921,  925  (Oa.); 
Rawitzer  v.  Wyatt,  40  Fed.  Rep.  609  (Cal.). 
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Co.,  145  U.  S.  444;  Genem  Furniture  Co.  v.  Karpen,  238  U. 
S.  254;  259.  The  same  assumption  appears  to  have  been 
made  in  Interior  Construction  and  Improvement  Co.  v.  Gib- 
ney,  160  U.  S.  217,  where  the  question  was  raised  whether 
the  resident  defendant  could  avail  himself  of  the  objec- 
tion that  another  defendant,  who  was  a  nonresident,  was 
not  liable  to  suit  therein.  And  in  Ladew  v.  Tennessee  Cop- 
per  Co.y  218  U.  S.  357,  364-365,  a  like  rule  was  applied; 
for  it  was  there  held  that,  although  an  alien  defendant 
could  be  sued  in  any  district  where  found,  an  American 
citizen  joined  with  him  as  co-defendant  could  not,  with- 
out his  consent,  be  sued  in  a  district  other  than  that  of  his 
or  the  plaintiff's  residence. 

It  is  said,  however,  that  §51,  if  read  in  connection 
with  §50  and  in  the  light  of  their  legislative  histoiy, 
shows  that  it  was  the  intention  of  Congress  to  confer 
jurisdiction  over  all  the  defendants  found  within  the 
district,  if  one  of  them  resides  therein.  Section  50,^ 
which  embodies  without  substantial  change  the  Act  of 
February  28, 1839,  c.  36,  §  1,  5  Stat.  321,  makes  provision 
for  enforcing  a  cause  of  action  which  exists  against  several 
persons,  although  one  of  them  is  neither  an  inhabitant 
of  nor  found  within  the  district  in  which  suit  is  brought 
and  does  not  voluntarily  appear.  It  does  so  by  permit- 
ting the  coml;  to  entertain  jurisdiction  without  prejudice 
to  the  rights  of  the  party  not  regularly  served  nor  volun- 
tarily appearing.  The  argument  is  that,  in  order  to  give 
.1  I'  I.  11.  II.  I 

1  ''When  there  are  several  defendants  in  any  suit  at  law  or  in  equity, 
and  one  or  more  of  them  are  neither  inhabitants  of  nor  found  within  the 
district  in  which  the  suit  is  brought,  and  do  not  voluntarily  appear,  the 
court  may  entertain  jurisdiction,  and  proceed  to  the  trial  and  adjudica- 
tion of  the  suit  between  the  parties  who  are  properly  before  it;  but  the 
judgment  or  decree  rendered  therein  shall  not  conclude  or  prejudice 
other  parties  not  regularly  served  with  process  nor  voluntarily  appear- 
ing to  answer;  and  non-joinder  of  parties  who  are  not  inhabitants  of 
nor  found  within  the  district,  as  aforesaid,  shall^not  constitute  matter 
of  abatement  or  objection  to  the  suit.'' 
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effect  to  the  retention  in  §  50  of  the  words  ''found  within 
the  district/'  we  must,  although  these  words  were  omitted 
from  §  51,  hold  that  where  there  are  several  defendants 
the  court  has  jurisdiction  of  all,  if  one  or  more  are  resi- 
dents of  the  district  and  the  others  are  found  there.  The 
argument  overlooks  the  fact  that  §  50  is  applicable  not 
only  to  cases  in  which  the  venue  is  dependent  upon  the 
residence  of  a  defendant  in  the  district  where  suit  is 
brought,  but  also  to  those  cases  in  which  it  is  dependent 
upon  the  residence  of  the  plaintiff.  Ordinarily  jurisdic- 
tion could  be  obtained  in  the  district  of  the  plaintiff's 
residence  only  over  nonresidents;  because  all  of  the  de- 
fendants must  be  nonresidents  in  order  to  satisfy  the 
requirement  of  diversity  of  citizenship.  And  as  to  these 
there  can  be  personal  jurisdiction  only  so  far  as  found 
within  or  voluntarily  appearing  within  the  district.  To 
such  persons  the  term  ''inhabitants"  in  §50  obviously 
cannot  refer.  If  the  provision  therein  concerning  those 
not  "found"  had  been  omitted,  a  suit  would  fail  in  case 
any  one  of  those  who  at  common  law  was  a  necessary 
party  defendant  should  not  be  found  therein  or  volun- 
tarily appear.  Shidda  v.  Barrow,  17  How.  130.  As  the 
Act  of  1887-1888  did  not  restrict  jurisdiction  based  on 
diversity  of  citizenship  in  those  cases  where  the  venue 
is  determined  by  the  residence  of  the  plaintiff,  it  was 
appropriate  to  retain  in  the  earlier  statute  (now  §50) 
the  words  "found  within  the  district,"  althougih  it  had 
ceased  to  be  operative  in  cases  where  the  venue  is  de- 
termined by  the  residence  of  the  defendants^ 

On  the  other  hand,  §  52  of  the  Judicial  Code  makes  it 
clear  that  the  construction  contended  for  by  defendant 
is  unsound.  It  provides  that  where  a  State  contains 
more  than  one  district  a  suit  (not  of  a  local  nature)  against 
a  single  defendant  must  be  brought  in  the  district  where 
he  resides,  "but  if  there  are  two  or  more  defendants, 
residing  in  different  districts  of  the  State,  it  may  be 
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brought  in  either  district."  We  thus  have  an  express 
declaration  by  Congress  that  under  one  particular  set  of 
circumstances  a  co-defendant  may  be  sued  in  a  district 
in  which  he  does  not  reside.  Expressio  unius  est  exdusio 
dUeriua.  This  section  follows  directly  after  that  which 
contains  the  general  prohibition  against  suing  a  defend- 
ant in  a  district  other  than  that  in  which  he  or  the  plain- 
tiff resides,  and  constitutes  one  of  the  specified  exceptions 
to  the  general  prohibition.  It  shows,  therefore,  that  the 
prohibition  of  §51  expresses  the  deliberate  puipose  of 
Congress  that  a  person  shall  not  be  compelled  to  submit 
to  suit  in  the  federal  District  Court  in  a  State  within 
which  neither  he  nor  the  plaintiff  resides,  although  a 
co-defendant  may  reside  therein.  The  history  of  §52 
confirms  this  conclusion.  It  is  substantially  a  reenact- 
ment  of  §  740  of  the  Revised  Statutes.  After  the  passage 
of  the  Act  of  1887-1888  restricting  the  jurisdiction  of  the 
federal  courts,  considerable  doubt  arose  as  to  whether 
the  provisions  of  that  act  now  contained  in  §  51  of  the 
Judicial  Code  did  not  repeal  §  740  of  the  Revised  Stat- 
utes. Compare  Petri  v,  Creelman  Lumber  Co.,  199  IT.  S. 
487.*  Congress  reenacted  in  the  Judicial  Code  this  pro- 
vision expressly  permitting,  in  States  having  more  than 
one  district,  all  defendants  resident  vriihin  the  State  to  be 
sued  in  any  district  thereof  in  which  one  of  them  resides; 
while  it  made  no  similar  provision  for  the  case  where  the 
several  defendants  reside  in  different  States.  If  Congress, 
in  reenacting  the  provisions  of  §  51,  had  intended  that  it 
should  establish  a  rule  with  reference  to  defendants  res- 
ident in  different  States  contraiy  to  the  construction 
placed  by  the  overwhelming  weight  of  authority  upon 

1  See  also  Doscher  v.  United  States  Pipe  Line  Co.,  185  Fed.  Rep.  959; 
John  D.  Park  &  Sons  Co.  v.  BriAen,  133  Fed.  Rep.  806;  New  Jersey  Sled 
&  Iron  Co.  V.  Chormann,  105  Fed.  Rep.  532;  Goddard  v.  MaiUer,  80 
Fed.  Rep.  422;  East  Tennessee,  V.  &  O.  R.  Co.  v.  AUanla  &  F.  R.  Co., 
49  Fed.  Rep.  608. 
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the  identical  provision  contained  in  the  earlier  statute, 
it  would  have  expressed  that  intention  in  unmistakable 
language. 

No  reason  appears,  therefore,  for  refusing  to  apply 
here  the  rule  of  Smith  v.  Lyon,  supra.  The  objection 
made  below  that  tl")  plea  to  the  jurisdiction  is  bad  be- 
cause not  limited  by  its  terms  to  the  question  of  juris- 
diction over  the  particular  defendant  is  highly  technical, 
and  was  hardly  insisted  upon  here;  and  the  contention 
that  his  exemption  from  suit  was  waived  by  the  acknowl- 
edgment on  the  summons  of  service  is  clearly  unfoimded. 
John  M.  Camp  properly  asserted  his  privilege  by  plea 
to  the  jurisdiction,  and  the  plea  should  have  been  sus- 
tained. It  follows  that  the  judgment  against  him  is  void; 
that  the  judgment  of  the  Circuit  Court  of  Appeals,  in  so 
far  as  it  affirms  the  judgment  of  the  District  Coml;  against 
him,  should  be  reversed;  and  the  suit  should  be  dismissed 
as  to  him. 

Second.  The  plea  to  the  jurisdiction  filed  by  P.  D.  and 
P.  R.  Camp  was  properly  overruled.  The  objection  was 
based  wholly  on  the  fact  that  John  M.  Camp  was  not 
suable  within  the  district.  This  is  an  exemption  from 
suit  personal  to  the  nonresident  of  the  district.  A  resi- 
dent co-defendant  cannot  avail  himself  of  the  objection.^ 
If  John  M.  had  been  an  indispensable  party,  the  failure 
to  obtain  jurisdiction  over  him  would,  of  coiuBe,  be  fatal 
to  the  maintenance  of  the  suit.  Barney  v.  BaUimore 
Ctiy,  6  Wall.  280.  But  he  was  not  an  indispensable  party; 
and  imder  §  50  of  the  Judicial  Code  the  trial  court  might, 
if  it  had  sustained  John  M.'s  plea  to  the  jurisdiction^ 
have  rendered  judgment  against  the  other  two  defend- 

» Tice  V.  Hurley,  145  Fed.  Rep.  391,  392;  Chesapeake  &  0.  Coal 
Agency  Co.  v.  Fire  Creek  Coal  A  Coke  Co.,  119  Fed.  Rep.  942;  Smith  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  64  Fed.  Rep.  1, 2;  JeweU  v.  Bradford  Sav. 
Bank  &  Trust  Co.,  45  Fed.  Rep.  801;  Bensinger  Self-Adding  Cash  Reg- 
ister  Co.  v.  National  Cash  Register  Co.,  42  Fed.  Rep.  81, 82. 


CAMP  V.  GRESS.  317 

SOB.  Opinion  of  the  Court. 

ants;  for  this  is  an  action  on  a  joint  contract,  and  one  of 
the  several  joint-contractors  is  not  an  indispensable 
party  defendant  in  such  a  suit.  Cleartvater  y.  MeredUh, 
21  How.  489. 

Third.  P.  D.  Camp  and  P.  R.  Camp  contend  that,  in 
view  of  the  error  in  overruling  John  M.  Camp's  plea  to 
the  jurisdiction  and  proceeding  to  judgment  against  him, 
the  court  may  not  confine  its  action  to  correcting  the 
error  by  setting  aade  the  judgment  and  diflmiRfiing  the 
suit  as  to  him,  but  must  set  aside  the  judgment  as  against 
all  the  defendants,  thus  requiring  a  new  trial  as  against 
the  other  two.  But  this  is  not  a  necessary  result  of  er- 
roneously retaining  jurisdiction  over  John  M.  Camp;  for, 
as  above  shown,  John  M.  was  not  an  indispensable  party 
to  a  suit  to  enforce  the  liability  of  the  other  two  joint 
obligors;  and  if  the  trial  court  had  sustained  his  plea  to 
the  jurisdiction,  the  suit  might,  under  §  50  of  the  Judicial 
Code,  have  proceeded  to  judgment  as  against  the  other 
defendants.  Whether  the  error  committed  in  retaining 
jurisdiction  over  John  M.  requires  a  reversal  of  the  judg- 
ment as  against  the  other  defendants  depends  upon 
whether  that  error  may  have  prejudiced  them.  The 
record  does  not  show  that  the  error  committed  could 
have  prejudiced  them  in  any  way;  and  their  counsel 
admitted  at  the  bar  that  the  error  had  not  prevented 
them  from  availing  themselves  of  any  defense,  and  had 
not  influenced  the  admission  or  rejection  of  evidence,  or 
the  granting  or  refusal  of  any  instruction  asked  or  given. 
Only  error  which  may  have  resulted  in  prejudice  could 
justify  reversal  of  a  judgment.  Compare  Yazoo  &  Missts-^ 
sippi  VaUey  R.  R.  Co.  v.  MvUins,  249  U.  S.  531. 

It  is,  however,  contended  that  the  Virginia  practice 
would  require  a  reversal  of  the  judgment  as  against  all 
defendants,  and  that  the  Conformity  Act  (Revised  Stat- 
utes, §  914)  requires  that  the  state  practice  be  followed. 
If  such  were  the  Virginia  practice,  which  is  denied,  it 
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would  not  be  binding  on  this  court.  The  Conformity  Act 
by  its  express  terms  refers  only  to  proceedings  in  District 
(and  formerly  Circuit)  Courts  and  has  no  application  to 
appellate  proceedings  either  in  this  court  or  in  the  Cir- 
cuit Court  of  Appeals.  Such  proceedings  are  governed 
entirely  by  the  acts  of  Congress,  the  common  law,  and  the 
ancient  English  statutes.  United  States  v.  Kingy  7  How. 
833, 844;  Boogher  v.  Insurance  Co.,  103  U.  S.  90, 95;  Chat- 
eaugay  Ore  &  Iron  Co.,  Petitioner,  128  U.  S.  644;  St.  Clair 
V.  United  States,  154  U.  S.  134,  153;  Francisco  v.  Chicago 
&  A.  R.  Co.,  149  Fed.  Rep.  354,  358-359;  United  States 
V.  lUinois  Surety  Co.,  226  Fed.  Rep.  653,  664.  In  cases 
coming  from  federal  courts  the  Supreme  Court  is  given 
by  statute  full  power  to  enter  such  judgment  or  order  as 
the  nature  of  the  appeal  or  writ  of  error  (or  certiorari,  §  240 
of  the  Judicial  Code)  requires.  Revised  Statutes,  §  701. 
Circuit  Court  of  Appeals  Act  of  March  3,  1891,  c.  517, 
§  11,  26  Stat.  826,  829.  See  also  §  10  of  the  same  act 
Compare  BaUew  v.  United  States,  160  U.  S.  187, 198,  et  seq. 
And  by  Act  of  February  26,  1919,  c.  48,  40  Stat.  1181, 
amending  §  269  of  the  Judicial  Code,  the  duty  is  especially 
enjoined  of  giving  judgment  in  appellate  proceedings 
'' without  regard  to  technical  errors,  defects,  or  excep- 
tions which  do  not  affect  the  substantial  rights  of  the 
parties." 

The  error  in  retaining  jurisdiction  over  John  M.  Camp, 
does  not,  therefore,  require  that  the  judgment  as  against 
the  other  two  defendants  be  set  aside. 

Fourth.  P.  D.  and  P.  R.  Camp  contend,  however,  that 
the  judgment  against  them  should  be  reversed  also  on  the 
ground  that  there  was  error  in  the  instructions  as  to  the 
measure  of  damages.  The  contention  must  be  examined, 
as  the  whole  case  is  here  on  writ  of  certiorari  and  the  ob- 
jection was  properly  saved.  Lutcher  &  Moore  Lumber  Co. 
V.  Knight,  217  U.  S.  257,  267;  Ddk  v.  St.  Louis  A  San 
Francisco  B.  B.  Co.,  220  U.  S.  580,  588. 
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Gress  was  the  owner  of  the  entire  capital  stock  of  the 
Morgan  Lumber  Company,  a  corporation  which  held  the 
title  to  saw-mill  properties  in  Florida.  The  three  defend- 
ants Camp  were  the  owners  of  valuable  timber  lands  near 
the  mill.  By  contract  under  seal  dated  August  18,  1913, 
the  Camps  agreed  to  join  with  Gress  in  organizing  a  cor- 
poration under  the  name  of  Levy  County  Lumber  Com- 
pany to  which  Gress  would  convey  the  saw-mill  properties 
which  the  parties  valued  at  $125,000,  and  the  Camps 
would  convey  the  timber  lands  which  they  valued  at 
1325,000;  that  Gress  should  receive,  in  exchange  for  the 
mill  properties,  five-eighteenths  of  the  stock  in  the  new 
company  and  the  Camps,  in  exchange  for  the  lands, 
thirteen-eighteenths  of  the  stock;  and  that  the  parties 
should  in  that  proportion  finance  the  company.  Gress 
was  ready  and  willing  and  able  to  perform  his  part  of  the 
contract;  and  the  Camps  broke  it  by  definitely  refusing  to 
perform.  The  only  question  in  the  case  seriously  conl3x>- 
verted  was  the  amount  of  damages  recoverable.  There 
was  evidence  that  by  reason  of  the  breach  of  contract 
which  resulted  in  depriving  the  mill  of  its  timber  supply 
its  value  depreciated  heavily.  The  trial  judge  charged 
the  jury  that  among  the  elements  of  damages  recoverable 
was  the  amount  of  the  depreciation  in  the  market  value 
of  the  mill  between  the  date  of  the  contract  and  the  date 
of  the  breach.  The  objection  made  to  this  ruling  was 
based  wholly  on  the  ground  that,  as  the  mill  properties 
were  vested  in  the  Morgan  Lumber  Company,  Gress  could 
not  recover  more  than  nominal  damages,  although  he 
owned  all  of  its  stock.  The  contention  is  that  before  it 
could  be  determined  whether  plaintiff,  as  owner  of  the 
stock  of  the  Morgan  Lumber  Company,  sustained  any 
damages  by  reason  of  the  depreciation  in  value  of  the  mill 
property,  an  accounting  and  settlement  of  the  Morgan 
Lumber  Company's  affairs  would  be  necessary;  and  it  is 
urged  that  the  lower  coiu*t,  in  rejecting  a  ruling  to  that 
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effect  and  in  charging  as  it  did,  held  erroneously  that  the 
person  who  owns  the  entire  capital  stock  of  a  corporation 
is  in  fact  and  in  law  identical  with  the  corporation. 

The  contention  appears  to  rest  upon  a  misappreh^ision 
of  the  plaintiff's  position.  The  contract  recited  that  Gress 
owned  the  mill,  and  that  the  title  only  was  in  the  Morgan 
Lumber  Company.  If  so,  the  depreciation  would  clearly 
be  a  loss  suffered  by  Gress,  and  he  could  recover  as  com- 
pensation an  amount  equal  to  that  loss,  since  he  was  equi- 
table owner  with  power  to  require  an  immediate  conveyance 
of  the  legal  title.  There  was  also  introduced  in  evidence 
a  vote  of  the  directors  of  the  Morgan  Lumber  Company, 
which,  referring  to  the  contract  of  August  18,  1913,  as 
having  been  made  by  Gress  ''representing  the  Morgan 
Lumber  Company, "  approved  the  same  "in  its  entirety." 
There  was  not  a  particle  of  evidence  that  any  other  per- 
son had  any  interest  of  any  kind  in  the  corporation  or  its 
assets.  Consequently,  whether  Gress  entered  into  the 
contract  technically  on  his  own  behalf  or  technically  as 
agent  for  the  corporation,  his  undisclosed  principal,  is 
immaterial.  In  either  case  the  suit  is  one  brought  by  him 
individually;  in  either  case  all  the  loss  suffered  through 
defendants'  breach  of  contract  is  recoverable  by  Gress; 
in  either  case  the  measure  of  damage  is  the  same.^  There 
is  no  basis  for  the  contention  that  an  accounting  and 
settlement  of  the  Morgan  Lumber  Company's  affairs  was 
necessary  in  order  to  determine  the  amount  of  plaintiff's 
loss;  and  the  failure  to  require  such  an  accounting  does 
not  involve  any  disregard  of  the  corporate  entity. 

The  decision  of  the  Circuit  Court  of  Appeals  denying 
the  contention  that  the  plaintiff  was  entitled  to  recover 
only  thirteen-eighteenths  of  the  loss  due  to  the  depre- 

1  United  States  Telegraph  Co.  v.  OUdersleve,  29  Maryland,  232,  246; 
Leterman  v.  Chorbttesmtte  Lumber  Co.,  110  Virginia,  769,  772;  Groover, 
Stubbe  &  Co.  v.  Warfidd  &  Wayne,  50  Georgia,  644,  654;  Joseph  v. 
Knox,  3  Campb.  320. 
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ciaticm  in  the  mill  properties  was  clearly  correct.  If  the 
jury  belieyed  as  contended  that  defendants'  breach  of 
contract,  by  depriving  those  properties  of  a  timber  supply, 
reduced  their  value,  the  plaintiff's  loss  in  that  respect  was 
the  whole  of  the  reduced  value.  On  the  other  hand,  if  the 
market  value  of  the  timber  lands  increased,  the  plaintiff's 
loss  from  being  deprived  of  the  gain  from  this  source  was, 
as  the  court  ruled,  only  five-eighteenths  of  that  gain. 
There  was  no  other  objection  taken  which  requires  us  to 
consider  whether  the  rulings  as  to  damages  were  in  other 
respects  proper. 

The  judgment  as  to  P.  D.  Camp  and  P.  R.  Camp  is 
affirmed  and  as  to  John  M.  Camp  is  reversed  and  the  case 
as  so  modified  is  remanded  to  ihe  District  Court  of  the 
United  States  for  the  Eastern  District  of  Virgmia  with 
directions  to  dismiss  the  suit  as  to  John  M.  Camp. 

Modified  and  affirmed. 


i4«*i 
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A  suit  against  a  city  to  enforce,  as  upon  an  express  trust,  an  accounting 
of  an  improvement  fund  and  liability  for  alleged  breaches  of  trust 
in  failing  properly  to  conduct  the  sales  of  lands  assessed  for  ben- 
efits and  properly  to  apply  the  proceeds  of  such  sales  to  the  satis- 
faction of  public  improvement  certificates,  said  suit  not  having  been 
instituted  imtil  more  than  17  years  after  definite  repudiation  of 
the  alleged  trust  duties,  and  the  efforts  on  behalf  of  the  plaintiff 
having  been  meanwhile  confined  to  the  obtaining  of  a  restraining 
order,  which  was  never  observed,  and  to  the  presentation  of  divers 
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memoriab  and  offers  of  compromise  to  the  city  authorities,  hdd 
barred  by  laches,  such  a  cause  of  action,  in  New  York,  being  sub- 
ject, if  not  to  the  six-year  statute  of  limitations  (Code  Civ.  Pro., 
§  3^),  then  to  the  ten-year  statute  (id,,  §  388)  governing  bills  for 
relief  in  cases  of  trust  not  cognizable  by  courts  of  common  law. 
Pp.  325-^27. 

In  case  of  an  express  trust,  the  statute  begins  to  run  when  the  trust  is 
repudiated.   Id. 

Federal  courts,  in  equity,  are  not  bound  by  state  statutes  of  limitations, 
but  are  ordinarily  guided  by  them  in  determining  their  action  on 
stale  claims.  Id. 

247  Fed.  Rep.  758,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Leon  Ahbetty  with  whom  Mr.  Charles  K.  AUen  was 
on  the  brief,  for  appellant. 

Mr.  Terence  Farley,  with  whom  Mr.  WiUiam  P.  Burr 
and  Mr.  George  P.  Nicholson  were  on  the  brief,  for  ap- 
pellee. 

Mb.  Justice  Brandeis  delivered  the  opinion  of  the 
court. 

In  1874  commissioners  theretofore  appointed  by  special 
act  (Laws  N.  Y.  1871,  c.  765)  to  improve  the  streets  of 
Long  Island  City  were  directed  to  improve  a  particular 
district.  Laws  N.  Y.  1874,  c.  326.  The  act  provided 
that  the  cost  of  the  improvement  should  be  assessed  upon 
the  land  benefited  and  created  a  lien  upon  the  land  for 
the  assessment  and  interest;  but  it  declared  that  no  sale 
for  failure  to  pay  the  assessment  could  be  made  before 
the  expiration  of  ten  years  after  filing  of  the  assessment 
roll.  The  improvement  was  to  be  paid  for  by  delivering 
to  the  contractors  interest-bearing  certificates  of  in- 
debtedness equal,  at  par,  to  the  expense  of  the  work  and 
piaterials  fumishedt    These  certificates  did  not  provide 
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for  a  personal  obligation  on  the  part  of  the  city  or  the 
district.  They  were  receivable  in  payment  of  assessments 
at  par  and  interest  and  were  payable  in  cash  only  out  of 
moneys  to  be  derived  from  the  assessments^  which  the 
city  treasurer  was  directed  to  keep  as  an  Improvement 
Fund  separate  from  all  other  funds.  The  statute  further 
provided  that  upon  the  completion  of  the  sales  for  non- 
payment of  assessments  ''all  the  certificates  issued  by  the 
said  commissioners  shall  be  paid  off,  and  if  there  be  any 
excess  to  the  credit  of  said  improvement  fund  ...  it 
shall  be  paid  into  the  city  treasury."  By  an  amendment 
passed  June  11,  1879  (Laws  N.  Y.  1879,  c.  501),  it  was 
provided  that,  imder  certain  cinnmistances,  it  was  the 
duty  of  the  officer  making  sale  of  land  for  non-payment 
of  assessment  to  receive,  in  payment  of  the  purchase 
price,  certificates  at  par  and  interest. 

Certificates  were  issued  to  the  amount  of  $1,847,500. 
A  large  portion  of  the  assessments  levied  were  left  \m- 
paid  by  the  land  owners;  and  it  became  necessary  to 
sell  the  properties.  Sales  for  non-payment  of  assessments 
were  made  in  1888.  The  purchase  price  was  paid  in 
certificates  at  par  and  interest  up  to  the  amount  of  the 
assessments,  the  interest  and  the  excess,  if  any,  being 
paid  in  cash.  In  1892  and  1893  sales  of  land  were  made 
at  much  less  than  the  amounts  of  the  assessment.  Here 
also  bidders  were  permitted  to  pay  the  purchase  price  in 
certificates  at  par  and  interest.  Likewise  the  owners  of 
lots  sold  were  permitted  to  redeem  lots  upon  paying  the 
amount  of  the  bid  and  accrued  charges  by  certificates  at 
par  and  interest.  After  all  the  land  had  been  disposed 
of  and  the  Improvement  Fimd  exhausted  there  remained 
and  are  now  outstanding  impaid  certificates  aggregating 
about  $300,000. 

Prior  to  June  11,  1879,  Benedict  acquired  certificates 
to  the  amount  of  $8000  which  he  has  held  ever  since,  and 
on  which  the  principal  and  interest  are  impaid.    In  July, 
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1910,  suing  on  behalf  of  himself  and  others  sunilarly 
situated,  he  brought  this  suit  in  the  Circuit  (now  District) 
Court  of  the  United  States  for  the  Southern  District  of 
New  York  to  enforce,  as  upon  an  express  trust,  an  ac- 
counting of  the  Improvement  Fund  and  liability  for 
alleged  breaches  of  trust.  The  contention  is  that  Long 
Island  City  became  trustee  of  the  lien  on  the  several  lots 
for  the  benefit  of  the  certificate  holders;  and  the  alleged 
breaches  of  trust  relied  upon  are  in  substance  that, 
througih  its  treasurer  and  in  spite  of  the  protest,  the  city 
permitted  and  authorized  sales  of  land  for  less  than  the  as- 
sessment in  violation  of  the  Act  of  1874;  that  instead  of 
cancelling  certificates  received  in  payment  of  assessments 
and  of  the  purchase  price  at  sales,  it  reissued  the  same; 
and  that  even  where  sales  had  been  made  for  less  than 
the  amount  of  the  assessments  it  allowed  redemption 
from  sales  in  certificates  at  par  and  interest.  The  City 
of  New  York  is  made  defendant  on  the  ground  that  in 
1898  Long  Island  City  was  merged  into  it  by  the  Greater 
New  York  Act  and  that  the  consolidated  corporation 
assumed  the  obligations  and  liabilities  of  the  constituent 
municipalities.    Laws  N.  Y.  1897,  c.  378. 

Protest  was  made  by  plaintiff  at  time  of  sales  against 
the  course  pursued  by  the  treasurer,  but  he  justified  the  ac* 
tion  complained  of,  relyii^  upon  the  Act  of  1874  and  c.  501 
of  the  Laws  of  1879  and  c.  656  of  the  Laws  of  1886.  Writs 
of  mandamus  had  previously  been  issued  compelling  him 
to  receive  certificates  at  par  and  interest  even  in  payment 
for  the  redemption  of  land  sold  for  non-payment  of  as- 
sessments. People  ex  rd.  Ryan  v.  BUckwenn  8  N.  Y. 
Supp.  638;  People  ex  rd.  Oakley  v.  BUckwenn^  13  N.  Y. 
Supp.  487;  People  ex  rel.  Oakley  v.  Bleckwenn^  126  N.  Y. 
310.  But  plaintiff  contended  that,  in  view  of  §23  of 
Title  VI  of  c.  461  of  the  Laws  of  1871,  if  the  Acts  of  1879 
and  1886  were  construed  as  authorizing  the  action  of 
which  he  complains,  they  impair,  in  violation  of  the 
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Fed^^  Constitution,  the  obligation  of  contracts  pre- 
viously entered  into  with  certificate  holders.  The  case 
was  fully  heand  in  the  District  Court  on  evidence,  and 
several  distinct  defenses  were  relied  upon.  The  city 
insisted,  among  other  things,  that  the  statutory  lien  did 
not  impose  a  statutory  trust  upon  it;  that  the  persons 
who  acted  were  not  its  agents,  but  independent  officers, 
agents  of  the  State;  that  the  specific  provision  of  the 
statute  relied  upon  by  plaintiff  did  not  constitute  terms 
of  the  contract  but  related  merely  to  the  remedy;  and 
that  the  later  l^islation  introduced,  at  most,  permissible 
changes  of  remedy.  The  court,  without  passing  upon 
these  questions,  entered  a  decree  dismissing  the  bill  on 
the  ground  that  the  statute  of  limitations  and  laches 
constituted  a  complete  defense.  235  Fed.  Rep.  258. 
This  decree  was  affirmed  by  the  Circuit  Court  of  Appeals 
on  the  same  grounds.  247  Fed.  Rep.  758.  Benedict  is  a 
citizen  of  Connecticut;  but  as  he  invoked  the  jurisdiction 
of  the  Circuit  Court  not  only  on  the  ground  of  diversity 
of  citizenship  but  also  because  of  rights  asserted  under 
the  Federal  Constitution,  his  further  appeal  to  this  court 
was  permissible.  Vijcktbarg  v.  Henson^  231  U.  S.  259, 
267-268. 

The  whole  case  is  here  for  review;  but  we  find  it  im- 
necessary  to  decide  most  of  the  questions  presented; 
because  we  are  of  opinion  that  the  lower  courts  did  not 
err  in  holding  that  the  suit  was  barred  by  laches.  None 
of  the  acts  relied  upon  here  as  constituting  breaches  of 
trufift  occurred  later  than  the  years  1892  and  1893.  Be- 
fore the  principal  action  complained  of  was  taken,  the 
city  treasurer  publicly  annoimced  his  pmpoee  to  pursue 
the  coimse  complained  of,  which  he  asserted  was  in  ac- 
cordance with  law.  Plaintiff  was  represented  at  the  sales 
by  an  agent  who  protested  there  orally  and  elsewhere  in 
writing  against  the  treasurer's  declared  purpose  and 
against  specific  acts  now  complained  of,  asserting  then 
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as  now  that  the  course  pursued  was  illegal.  We  have 
here  a  definite  repudiation  of  the  alleged  trust  duties 
more  than  17  years  before  the  institution  of  this  suit. 
And  there  are  no  circiunstdnces  which  excuse  the  delay. 
What  occurred  in  the  interval,  so  far  as  appears,  was  this: 

(a)  In  June,  1893,  Benedict  commenced  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of 
New  York  a  suit  in  equity  to  restrain  the  treasurer  from 
receiving  certificates  from  property  owners  when  re- 
deeming their  properties  from  assessment  sales,  made  to 
the  complainant,  and  from  marking  upon  the  books  as 
paid  any  assessment  upon  such  property  when  it  was 
sold  for  less  than  the  amount  of  the  assessment.  It  seems 
that  hearing  on  the  motion  was  adjourned  to  a  later 
date,  and  that  a  restraining  order  issued  which  the  plain- 
tiff alleges  was  never  observed.  It  is  not  shown  that  any 
other  proceeding  was  ever  taken  in  the  suit. 

(b)  On  May  9, 1904  (at  whose  instance  does  not  clearly 
appear),  the  legislature  enacted  a  statute  (Laws  N.  Y. 
1904,  c.  686)  entitled  ''an  Act  to  authorize  the  comp- 
troller and  corporation  counsel  of  the  city  of  New  York  on 
behalf  of  said  city  to  compromise  and  settle  with  property 
owners  interested,  certain  claims  for  taxes,  assessments 
and  sales  for  the  same,  and  for  or  on  account  of  evidences 
of  indebtedness  issued  on  accoimt  of  local  improvements 
in  the  territory  formerly  included  within  the  boundaries 
of  Long  Island  City." 

(c)  On  February  21, 1905,  plaintiff  filed  with  the  comp- 
troller of  the  City  of  New  York  an  offer  to  sell  to  the  city 
by  way  of  compromise  certificates  held. 

(d)  On  May  26,  1909,  plaintiff's  present  counsel,  acting 
on  behalf  of  the  holders  of  two  himdred  and  eighty-three 
certificates,  presented  to  the  comptroller  a  memorial  and 
statement  of  facts,  in  which  he  requested  'Hhat  provision 
should  be  made  in  some  way  for  the  payment  of  the 
amoimt  due"  on  the  certificates. 
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(e)  Under  date  of  March  19,  1910,  plaintiff  presented 
to  the  comptroller  a  similar  memorial  which  he  requested 
should  be  submitted  for  detemunation  to  the  board  of 
estimate  and  apportionment,  in  view  of  the  fact  that 
chapter  601  of  the  Laws  of  New  York  of  1907  provided 
that  the  comptroller  may  do  so  where  he  believes  that, 
for  any  reason,  a  claim  against  the  city  is  not  valid 
legally,  but  in  equity,  justice,  and  fairness  the  same  should 
be  paid,  the  city  having  been  benefited  by  the  acts  per- 
formed and  the  claim  not  being  barred  by  the  statute  of 
limitations. 

(f)  On  April  26,  1910,  a  formal  request  was  made  upon 
the  deputy  comptroller. 

Under  the  law  of  New  York  the  alleged  cause  of  action 
would  have  been  subject,  if  not  to  the  six  year  statute  of 
limitations,  (New  York  Code  of  Civil  Procedure,  §  382), 
then  to  the  ten  year  statute  of  limitations,  (New  York 
Code  of  Civil  Procedure,  §  388),  governing  bills  for  relief 
in  case  of  the  existence  of  a  trust  not  cognizable  by  the 
courts  of  common  law.  Clarke  v.  Boorman's  Executors, 
18  Wall.  493.  If  tlie  Act  of  1874  created  an  express  trust, 
the  statute  of  limitations  would  not  begin  to  run  imtil 
there  had  been  a  repudiation  of  the  trust.  New  Orleans 
V.  Warner,  175  U.  S.  120,  130.  Here  there  was  an  open 
repudiation  of  the  trust  duties  which  the  plaintiff  now 
seeks  to  enforce.  And  17  years  were  allowed  to  elapse 
after  that  repudiation  before  this  suit  was  begun  and  more 
than  ten  years  before  any  attempt  was  made  to  secure 
some  settlement  by  negotiation;  and  there  clearly  was 
no  waiver  of  the  statute.  While  it  is  true  that  federal 
courts  sitting  in  equity  are  not  bound  by  state  statutes  of 
limitations  {Kirhy  v.  Lake  Shore  &  Michigan  Southern 
Railroad,  120  U.  S.  130),  they  are,  imder  ordinary  cir- 
cumstances, guided  by  them  in  determining  their  action 
on  stale  claims.  Godden  v.  KimmeU,  99  U.  S.  201,  210; 
Philippi  V.  Philippe,  1 15  U.  S.  151 ;  PearsaU  v.  Smith,  149 
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U.S.231;ilfaopv.i2*er,155U.S-448.  Compare  SuUimn 
v.ParflandcfciCcnne6eci2.i2.  Co.,  94X1.8.806,811.  Be- 
tween 1892  and  1905  plaintiff  did  nothing  to  enforce  his 
alleged  rights  except  to  commence  in  1893  a  suit  which 
he  did  not  prosecute.  His  lack  of  diligence  is  wholly 
unexcused;  and  both  the  nature  of  the  claim  and  the 
situation  of  the  parties  was  such  as  to  call  for  diligence. 
The  lower  courts  did  not  err  in  sustaining  the  defense  of 
laches. 

Decree  affirmed. 


'^mm 


UNITED  STATES  v.  BABCOCK. 


UNITED  STATES  v.  HAYDEN. 


APPEALS  FBOM  THE  COUBT  OF  CLAIMS. 
Nob.  706,  915.    Argued  April  15^  1919.— Decided  June  2,  1919. 

The  Act  of  March  3, 1885,  c.  335,  23  Stat.  350,  authorizing  payment, 
after  examination  and  detennination  by  the  accounting  officers  of 
the  Treasuiy,  of  claims  for  property  belonging  to  officers  and  en- 
listed men  and  lost  or  destroyed  in  the  militaiy  service  under  certain 
circumstances,  provides  "that  any  daun  which  shall  be  presented 
and  acted  on  under  authority  of  this  act  shall  be  held  as  finally 
determined,  and  shall  never  thereafter  be  reopened  or  considered.'' 
Hdd,  that  this  proviso  clearly  confers  exclusive  and  final  jurisdic- 
tion on  the  Treasury  Department,  so  that  claims  under  the  act  are 
not  within  the  jurisdiction  of  the  Court  of  Claims.  P.  331.  United 
States  v.  LaughHn^  249  U.  S.  440,  distinguished. 

Under  the  Acts  of  January  9, 1883,  c.  15, 22  Stat.  401,  and  August  13, 
1888,  c.  868,  25  Stat.  437,  the  right  to  present  claims  for  the  loss, 
etc.,  of  horses  in  the  military  service,  under  §  3482,  Rev.  Stats., 
as  amended  by  the  Act  of  June  22, 1874,  c.  395, 18  Stat.  193, 
in  1891.   Id. 

68  Ct.  Clms.  629;  54  id.  1,  reversed. 
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The  cases  are  stated  in  the  opinion. 

Mr.  Assistant  Attorney  General  Friersan  for  the  United 
States. 

Mr.  George  A.  King,  with  whom  Mr.  WiUiam  B.  King 
and  Mr.  WiUiam  E.  Harvey  were  on  the  briefs,  for  ap- 
pellees. 

Mb.  JvffncE  Bbandeis  delivered  the  opinion  of  the 
court. 

These  cases,  which  were  argued  together,  are  appeals 
by  the  United  States  from  judgments  entered  in  the 
Court  of  Claims.  In  each  an  officer  in  the  aimy  recovered 
compensation  under  the  Act  of  March  3,  1885,  c.  335, 
23  Stat.  350,  for  the  loss,  while  in  the  service,  without 
fault  or  negUgence  on  his  part,  of  privately  owned  per- 
sonal property.  In  each  case  the  claim  had  been  duly 
presented  within  two  years  of  the  occuirence  of  the  loss, 
and  the  Secretary  of  War  had  decided  that  the  articles 
in  question  were  ''reasonable,  useful,  necessary,  and 
proper  for"  such  officer  ''while  in  quarters,  engaged  in 
the  public  service,  in  line  of  duty." 

In  the  Babcock  case  the  horse  of  a  captain  stationed  at 
the  Presidio  died  in  1910  of  strangulation  because  the 
Government  furnished  as  the  forage  ration  barley  with 
the  awns  on  it.  In  the  Hayden  case,  a  lieutenant  sta- 
tioned at  Texas  City,  Texas,  lost  in  1915  his  personal 
effects  during  a  hurricane  and  inundation,  while  he  was 
endeavoring  to  save  the  property  of  the  Government  and 
of  others  as  well  as  his  own.  The  claim  for  the  horse  had 
been  disallowed  by  the  Auditor  of  the  War  Department 
on  the  ground  that  "the  death  of  officer's  horse  was  not 
caused  by  any  exigency  of  the  service,  nor  from  a  cause 
incident  to  or  produced  by  the  military  service."  He  had 
disallowed  the  claim  for  the  personal  effects  because  "the 
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property  was  not  lost  or  destroyed  by  being  shipped  on  an 
unseaworthy  vessel;  nor  by  reason  of  the  claunant  givmg 
his  attention  to  saving  property  belonging  to  the  United 
States  " ;  and  the  Auditor's  decision  was  affirmed  on  appeal 
by  the  Ck)mptrolIer  of  the  Treasury.  The  Auditor  made 
no  finding  as  to  the  value  of  the  prop^y  lost.  This  was 
fixed  by  the  Court  of  Claims  at  $200  for  the  horse  and 
$333  for  the  personal  effects;  and  for  these  amounts  it 
entered  judgments  on  the  authority  of  Newcomber  v. 
United  StateSj  51  Ct.  Clms.  408,  and  Andrews  v.  United 
StateSy  52  Ct.  Clms.  373.  The  loss  in  each  case  occurred 
prior  to  April  5, 1917,  so  that  the  rights  of  the  parties  are 
not  affected  by  the  provisions  of  the  Act  of  March  28, 
1918,  c.  28,  40  Stat.  459,  479-480;  or  Chapter  VI  of  the 
Act  of  July  9, 1918,  c.  143,  40  Stat.  845,  880-1. 

The  questions  whether  the  Act  of  March  3,  1885, 
authorizes  recovery  for  horses  imder  any  circumstances 
and  imder  what  circmnstances  it  authorizes  recovery 
for  other  personal  property  have  long  been  the  subject 
of  controversy  in  the  Auditing  Department  and  in  that 
of  the  Comptroller  of  the  Treasury.  See  20  Decisions  of 
the  Comptroller,  238.  But  here  we  are  confronted  with 
the  preliminary  enquiry:  Has  Congress  conferred  upon 
the  Court  of  Claims  jurisdiction  to  determine  in  any  case 
whether  recovery  may  be  had  under  that  statute  for  an 
article  lost  or  destroyed?  The  right  asserted  is  based 
upon  the  provision  which  declares,  ''That  the  proper 
accounting  officers  of  the  Treasury  be,  and  they  are 
hereby,  authorized  and  directed  to  examine  into,  ascer- 
tain, and  determine  the  value  of  the  private  property 
belonging  to  officers  and  enlisted  men  in  the  military 
service  of  the  United  States  which  has  been,  or  may  here- 
after be,  lost  or  destroyed  in  the  military  service,  under 
the  following  circmnstances:  .  .  /',  and  that  ''the 
amount  of  such  loss  so  ascertained  and  determined  shall 
be  paid  out  of  any  money  in  the  Treasury  not  otherwise 
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appropriatedi  and  shall  be  in  full  for  all  such  loss  or 
damage." 

These  general  rules  are  well  settled :  (1)  That  the  United 
States,  when  it  creates  rights  in  individuals  against 
itself,  is  under  no  obligation  to  provide  a  remedy  through 
the  courts.  United  States  ex  rel.  Dunlap  v.  Black,  128 
U.  S.  40;  Ex  parte  Atocha,  17  Wall.  439;  Gordon  v.  United 
States,  7  Wall.  188, 195;  DeOroot  v.  United  States,  5  Wall. 
419,  431-433;  Comegys  v.  Vasse,  1  Pet.  193,  212.  (2) 
That  where  a  statute  creates  a  right  and  provides  a 
special  remedy,  that  remedy  is  exclusive.  Wilder  Manu- 
facturing  Co.  v.  Com  Products  Refining  Co,,  236  U.  S.  166, 
174-175;  Amswi  v.  Murphy,  109  U.  S.  238;  Bamet  v. 
National  Bank,  98  U.  S.  555,  558;  Farmers^  &  Mechanics^ 
National  Bank  v.  Bearing,  91  U.  S.  29,  35.  Still  the  fact 
that  the  right  and  the  remedy  are  thus  intertwined  might 
not,  if  the  provision  stood  alone,  require  us  to  hold  that 
the  remedy  expressly  given  excludes  a  right  of  review  by 
the  Court  of  Claims,  where  the  decision  of  the  special 
tribunal  involved  no  disputed  question  of  fact  and  the 
denial  of  compensation  was  rested  wholly  upon  the  con- 
struction of  the  act.  See  Medbury  v.  United  States,  173 
U.  S.  492,  498;  Parish  v.  MacVeagh,  214  U.  S.  124;  Mo- 
Lean  V.  United  States,  226  U.  S.  374;  United  States  v. 
Laughlin,  249  U.  S.  440.  But  here  Congress  has  pro- 
vided, ''That  any  claim  which  shall  be  presented  and 
acted  on  under  authority  of  this  act  shall  be  held  as 
finally  determined,  and  shall  never  thereafter  be  reopened 
or  considered."  These  words  express  clearly  the  inten- 
tion to  confer  upon  the  Treasury  Department  exclusive 
jurisdiction  and  to  make  its  decision  final.  The  case  of 
United  States  v.  Harmon,  147  U.  S.  268,  strongly  relied 
upon  by  claimants,  has  no  application.  Compare  D.  M. 
Ferry  &  Co.  v.  United  States,  85  Fed.  Rep.  550,  557. 

In  the  Babcock  case  claimant  insists  also  that  §  3482 
of  the  Revised  Statutes,  as  amended  by  Act  of  June  22, 
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1874;  c.  395;  18  Stat.  193,  affords  a  basis  for  the  recovery. 
That  section  provided  for  rehnbursement  for  horses  lost 
in  the  military  service,  among  other  things  ^'in  conse- 
quence of  the  United  States  failing  to  supply  sufficient 
forage."  The  1874  amendment  provided  for  reimburse- 
ment in  any  case  "where  the  loss  resulted  from  any  ex- 
igency or  necessity  of  the  miUtary  service,  unless  it  was 
caused  by  the  fault  or  negligence  of  such  officers  or  en- 
listed men."  Even  if  these  statutes  were  applicable  to 
facts  like  those  presaited  here,  there  could  be  no  recov- 
ery; because  imder  the  Acts  of  January  9,  1883,  c.  15, 
22  Stat.  401,  and  August  13,  1888,  c.  868,  25  Stat.  437, 
the  right  to  present  claims  under  §  3482  of  the  Revised 
Statutes  as  amended  finally  expired  in  1891.  See  Griffis 
V.  United  States,  52  Ct.  Clms.  1,  170. 

The  Court  of  Claims  was  without  jurisdiction  in  either 
case,  and  the  judgments  are 

Retferaed. 


»•» 


NORTHERN  PACIFIC  RAILWAY  COMPANY  ET 
AL.  V.  PUGET  SOUND  ifc  WILLAPA  HARBOR 
RAILWAY  COMPANY. 

£BR0B  TO  THJB  SUPREME  COtJKT  OF  THE  STATE  OF 

WASHINGTON. 

No.  827.    Argued  April  2S,  1919.— Decided  June  2,  1919. 

A  railroad  company  by  oonstructing  its  road  gains  no  vested  right  to 
the  retention  of  a  general  rule  of  law,  then  in  existence,  la3ring  ttie  ex- 
pense of  installing  and  maintaining  required  safety  devices,  where  one 
railroad  exercises  its  right  to  cross  another,  upon  the  company  mak- 
ing the  crossing;  and  it  is  not  deprived  of  its  property  without  due 
process  by  a  change  of  the  rule  under  which  it  is  required  to  diare 
such  expense  equally  with  a  junior  company.   P.  335. 

94  Washington,  10;  97  id.  701,  affirmed. 
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The  case  is  stated  in  the  opinion. 

Mr.  Lorenzo  B.  da  Pontes  with  whom  Mr.  Charles  W. 
Bunnf  Mr.  Charles  Donnelly,  Mr.  W.  V.  Tanner,  Attorney 
General  of  the  State  of  Washington,  and  Mr.  Hance  H. 
Cleland,  Assistant  Attorney  General  of  the  State  of  Wash- 
ington, were  on  the  briefs,  for  plaintiffs  in  error. 

Mr.  Heman  H.  Field,  with  whom  Mr.  Burton  Hanson 
and  Mr.  F.  M.  Dudley  were  on  the  brief,  for  defendant  in 
error. 

Me.  Jv&ncE  Clabxe  delivered  the  opinion  of  the 
court. 

The  defendant  in  error,  Paget  Somid  &  Willapa  Harbor 
Railway  Company,  hereinafter  designated  the  T^llapa 
Ck)mpany,  a  railroad  corporation  organized  under  the 
laws  of  the  State  of  Washington,  in  the  construction  of 
a  new  line  of  railroad  in  1914,  found  it  necessary  to  cross 
at  grade,  at  two  places,  tracks  which  had  been  constructed 
in  1890-1892  by  the  plaintiff  in  error.  Northern  Pacific 
Railway  Company,  hereinafter  designated  the  Pacific 
Company,  a  corporation  organized  imder  the  laws  of  the 
State  of  HVisconsin. 

In  appropriate  proceedings,  provided  for  by  the  state 
law,  the  Public  Service  Commission  of  the  State  of  Wash- 
ington granted  authority  and  permission  to  the  A^lapa 
Company  to  cross  the  tracks  of  the  Pacific  Company  at 
grade  at  the  two  designated  places.  This  permission  was 
subject  to  the  condition  that  suitable  interlocking  de- 
vices, of  a  type  to  be  agreed  upon  between  the  two  com- 
panies, should  be  installed  at  the  crossings.  The  com- 
panies agreed  upon  all  of  the  conditions  involved  in  the 
crossing  of  their  tracks,  excepting  as  to  the  cost  of  in- 
stalling and  maintaining  the  required  interlocking  devices, 
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and  upon  due  submission  of  this  question  to  the  commis- 
sion it  was  decided  that  the  entire  expense  should  be 
borne  by  the  junior,  the  Willapa  Company.  The  Su- 
perior Court  affirmed  this  holding  by  the  commission, 
but  on  appeal  the  Supreme  Court  of  the  State,  in  the 
decision  which  we  are  reviewing,  reversed  the  two  lower 
tribunals  and  ruled  that  the  expense  should  be  divided 
equally  between  the  two  companies. 

The  decision  of  the  Supreme  Court  of  Washington  is 
based  upon  the  interpretation  which  it  placed  upon 
applicable  state  statutes  enacted  in  1913  (c.  30,  Laws  of 
Washington,  1913,  p.  74),  and  the  case  is  presented  to 
this  court  on  the  single  assignment  of  error: 

''The  State  Supreme  Court  erred  in  holding  and  de- 
ciding that  Chapter  30  of  the  Laws  of  1913,  as  construed 
and  applied  to  the  facts  of  this  case,  is  not  repugnant  to 
the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States." 

Conceding  that  the  construction  placed  upon  the  state 
statute  by  the  State  Supreme  Court  will  be  accepted  by 
this  court,  the  contention  of  the  Pacific  Company  is  that 
when  that  company  entered  the  State  of  Wasliington  and 
constructed  its  line,  an  act  of  the  legislature,  passed  in 
1888,  was  in  effect,  which  gave  to  railway  companies 
formed  under  the  act  the  right  to  cross  any  other  rail- 
way theretofore  constructed,  but  subject  to  conditions 
which  the  State  Supreme  Court  held,  in  1908,  in  State  v. 
Northern  Pacific  Railway  Company,  49  Washington,  78, 
required  the  junior  company  to  pay  the  entire  cost  of  the 
crossing,  including  the  installing  and  maintaining  of  in- 
terlocking devices  where  necessary;  that  this  constituted 
a  vested  right  of  property  in  the  senior  company,  and  that 
the  later  statute  of  1913,  which  the  Supreme  Court  held 
in  this  case  required  it  to  bear  one-half  of  the  cost  of  in- 
stalling and  maintaining  the  interlocker,  deprived  it  of 
its  property  without  due  process  of  law. 
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It  \b  admitted  in  argument  that  the  act  assailed  would 
be  validly  applicable  to  apportioning  the  cost  of  crossings 
of  highways  and  railroads  regardless  of  the  dates  of  their 
construction,  {New  York  &  New  England  R.  R.  Co.  v.  Bris- 
tol^ 151  U.  S.  556;  ChicagOjBurlington  &  Quincy  R.  R.  Co. 
V.  Chicago,  166  U.  S.  226),  and  that  it  would  be  valid  as 
applied  to  crossings  of  railroad  lines  constructed  prior  to  its 
enactment  where  no  contract  had  been  entered  into  with 
respect  to  the  protection  of  the  crossing.  Detroit  &c. 
Railway  v.  Oshom,  189  U.  S.  383.  But  it  is  contended  that 
it  is  not  a  valid  law  as  appUed  to  the  case  at  bar,  where 
the  road  of  the  Pacific  Company  was  constructed  at  a 
time  when  the  state  law  imposed  the  entire  cost  of  the 
construction  and  maintenance  of  the  crossing  upon  the 
junior  company. 

Obviously  this  is  a  slender  thread  on  which  to  hang  a 
grave  constitutional  argument,  and  it  is  difficult  to  treat 
it  seriously. 

At  most  the  earlier  statute,  and  the  interpretation 
which  the  State  Supreme  Court  placed  upon  it,  was  a  rule 
of  law  applicable  to  the  assessment  of  damages  in  a  pro- 
ceeding to  appropriate  a  crossing  to  which  a  junior  com- 
pany was  entitled  by  the  statute.  It  was  no  part  of  the 
charter  of  the  Pacific  Company,  which  was  organized 
imder  the  Wisconsin  law,  and  that  company  had  no  vested 
right  to  insist  that  the  rule  should  not  be  changed  by 
statute  or  by  court  decision.  Pennsylvania  R.  R.  Co.  v. 
Miller,  132  U.  S.  75,  83;  Chicago  &  Alton  R.  R.  Co.  v. 
Tranbarger,  238  U.  S.  67,  76;  New  York  Central  R.  R.  Co. 
V.  White,  243  U.  S.  188,  189;  and  Chicago  &  AUon  R.  R. 
Co.  V.  McWhirt,  243  U.  S.  422-5. 

While  this  is  sufficient  to  dispose  of  the  case,  it  may  be 
added  that  the  Act  of  1913  was  passed  in  an  obviously 
legitimate  and  customary  exercise  of  the  police  power  of 
the  State  to  protect  travelers  and  employees  from  injiuy 
and  death  at  such  crossings,  and  also  to  protect  property  in 
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the  custody  of  the  carriers  from  damage.  It  has  long  been 
settled  law  that  the  unposing  of  uncompensated  charges, 
involved  in  obejdng  a  law,  passed  in  a  reasonable  exercise 
of  the  police  power,  is  not  a  taking  of  property  without 
due  process  of  law,  within  the  meaning  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States. 
Chicago,  Burlington  &  Quinq/  R.  R.  Co.  v.  NebraBka,  170 
U.  S.  57,  73,  74;  New  Orleans  Gas  Light  Co.  v.  Drainage 
Commission,  197  U.  S.  453,  461,  462;  Northern  Pacific  Ry. 
Co.  V.  DulvOi,  208  U.  S.  583, 594;  Chicago  &  Alton  R.  R.  Co. 
V.  Tranbarger,  238  IT.  S.  67,  76. 
The  judgment  of  the  Supreme  Court  of  Washington  is 

Affirmed. 


^9^ 


MINERALS  SEPARATION,  LIMITED,  ET  AL.  v. 
BUTTE  &  SUPERIOR  MINING  COMPANY, 
DESIGNATED  AS  BUTTE  &  SUPERIOR  COP- 
PER COMPANY,  LIMITED. 

CERTIORABI  TO  THE  CmCUIT  C0X7BT  OF  APPEALS  FOB  THE 

NINTH  CIRCUIT. 

No.  599.    Argued  March  19,  1919.-— Decided  June  2,  1919. 

Patent  No.  835,120,  for  improvements  in  the  process  of  concentrating 
ores,  by  means  of  oils,  etc.,  sustained  as  to  claims  Nos.  1, 2, 3, 4  and 
12.  P.  339.  Minerals  Separation,  Ltd.,  v.  Hyde,  242  U.  S.  261, 
approved. 

These  claims,  as  now  and  heretofore  upheld  by  this  court,  cover  the 
use,  in  the  process,  of  the  oils  of  the  patent  in  amounts  equal  to  any 
fraction  of  one  per  cent,  on  the  ore.   P.  341. 

The  oils  contemplated  by  the  patent  include  not  only  pine  oil  and  other 
oils  referred  to  in  the  testimony,  but  not  in  the  patent,  as  "frothing 
oils,"  but  also  the  petroleum  products  kerosene  and  fuel  oil,  which 
though  less  efficient  are  useful  in  the  patented  process.   P.  344. 
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Therefore,  the  use  in  the  process  of  a  combination  of  pine  oil,  kerosene 
and  fuel  oil  in  an  agg;regate  amount  exceeding  the  maximum  per- 
centage of  oil  fixed  by  the  claims,  supra,  does  not  infringe  the  patent, 
even  though  the  pine  oil  used  is  less  than  that  percentage  and  would 
have  produced  more  efficient  results  if  used  alone.    P.  345. 

In  respect  of  the  oils  to  be  employed,  the  patent  discloses  that  when 
those  having  "a  preferential  affinity  for  metalliferous  matter"  are 
used,  in  quantities  amounting  to  a  fraction  of  one  per  cent,  on  the 
ore,  in  the  manner  prescribed,  including  agitation  of  the  mixture  of 
oil,  water  and  ore,  there  will  be  produced  a  metal-bearing  froth, 
the  result  of  the  process;  a  preliminary  test  is  stated  to  be  necessary 
to  determine  "which  oily  substance  yields  the  proportion  of  frotii 
or  scum  desired,''  but  no  specific  distinction  is  made  among  oils 
of  the  requisite  "preferential  affinity'';  and  it  is  not  "particularly 
pointed  out "  in  the  claims  that  some  may  be  more  useful  than  others, 
that  some  may  be  successfully  used  and  some  not,  or  that  some  are 
"frothing  oils"  and  some  are  not.  Held,  that  to  confine  the  patent 
by  construction  to  the  oils  which  will  in  practice  produce  the  desired 
froth  would  subordinate  the  clear  description  of  the  claims  to  an 
implied  and  vague  description  which  would  leave  the  whole  subject 
at  large  to  become  a  field  for  further  experiment,  and  might  cause 
the  claims  to  fall  short  of  satisfying  the  patent  law.    P.  349. 

When  an  inventor  comes  late  into  a  field,  already  well  developed 
and  approaching  more  and  more  nearly  to  the  results  achieved  by 
his  invention,  the  patent  should  be  construed  strictly  but  fairly,  so 
as  to  allow  all  and  no  more  than  the  benefit  of  the  discovery  which 
it  discloses  to  the  public.    P.  345. 

The  invention  must  be  particularly  pointed  out  and  distinctly  claimed; 
the  patent  cannot  be  extended  beyond  the  claims,  or  construed  in  a 
manner  different  from  the  plain  import  of  their  terms.    P.  347. 

The  result  of  a  process,  (in  this  case  the  metal-bearing  froth)  is  not 
patentable,  but  only  the  means  disclosed  for  achieving  it.    P.  349. 

Evidence  that  respondent's  process  was  inefficient  and  wasteful  as 
compared  with  that  of  petitioner's  patent  is  pertinent  to  the  question 
of  infringement.   P.  353. 

A  disclaimer,  filed  under  Rev.  Stats.,  §§  4917,  4922,  held,  not  evasive, 
and,  in  view  of  the  foreign  residence  of  the  patent  owners  and  the 
difficulty  of  communication  during  the  War,  not  "unreasonably 
neglected  or  delayed."   P.  354. 

250  Fed.  Rep.  241 ,  reversed  in  part  and  affirmed  in  part. 

Th£  case  is  stated  in  the  opinion. 
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Mr.  Henry  D.  WiUiams  and  Mr.  Wm.  Houston  Kenyon, 
with  whom  Mr.  Lindley  M.  Garriaorij  Mr.  Frederic  D. 
McKenney,  Mr.  Garret  W.  McEnemey  and  Mr.  Odell  W. 
McConnell  were  on  the  briefs,  for  petitioners. 

Mr.  J.  Edgar  Bull,  with  whom  Mr.  Thomas  F.  Sheridan, 
Mr.  Frederick  P.  Fish,  Mr.  Thomas  L.  Chadhoume,  Mr. 
Kumal  R.  Babbitt  and  Mr.  J.  Bruce  Kremer  were  on  the 
brief,  for  respondent. 

Mr.  Justice  Clarke  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  the  Minerals  Separation,  Limited,  et  al., 
plaintiffs  below  and  petitioners  in  this  court,  against  the 
Butte  &  Superior  Mining  Company,  defendant  below  and 
respondent  here,  to  recover  for  infringement  of  United 
States  patent  No.  835,120,  applied  for  May  29,  1905,  and 
issued  November  6,  1906,  the  validity  of  which  was  sus- 
tained by  this  court  in  Minerals  Separation,  Limited,  v. 
Hyde,  242  U.  S.  261. 

The  patent  has  been  so  frequently  described  in  court 
proceedings,*  that  it  will  suffice  to  say  of  it  here,  in  the 

1  British  Ore  Concentration  Syndicate,  Ltd,,  v.  Minerals  Separation, 
Ltd.,  25  R.  P.  C.  741. 

Minerals  Separation,  Ltd.,  v.  British  Ore  Concentration  Syndicate, 
Ltd.,  27  R.  P.  C.  33. 

Ore  Concentration  Company,  Ltd.,  v.  Sulphide  Corporation,  Ltd., 
Supreme  Court,  New  South  Wales,  31  R.  P.  C.  216, 217. 

Ore  Concentration  Company,  Ltd.,  v.  Sulphide  Corporation,  31  R.  P. 
C.  206,  Privy  Council  British  Empire. 

Minerals  Separation,  Ltd.,  v.  Hyde,  207  Fed.  Rep.  956,  (D.  C.  Mon- 
tana). 

Hyde  v.  Minerals  Separation,  Ltd.,  214  Fed.  Rep.  100,  (C.  C.  A.  9th 
Circuit). 

Minerals  Separation,  Ltd.,  v.  Miami  Copper  Co.,  237  Fed.  Rep.  609, 
(D.  C.  Delaware). 

Miami  Copper  Co.  v.  Minerals  Separation,  Ltd.,  244  Fed.  Rep.  752, 
(C.  C.  A.  3rd  Circuit,  including  dissenting  opinion  of  Judge  Buffington, 
p.  775). 
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terms  of  the  specification,  that  it  ''relates  to  improve- 
ments in  the  concentration  of  ores,  the  object  being  to 
separate  metalliferous  matter,  graphite,  and  the  like,  from 
gangue  by  means  of  oils,  fatty  acids,  or  other  substances 
Avhich  have  a  preferential  affinity  for  metalliferous  mat- 
ter over  gangue." 

The  patent  contains  thirteen  claims,  which,  for  the  pur- 
poses of  this  opinior,  may  be  conveniently  grouped  as 
follows : 

(1)  Numbers  1,  2,  3,  4  and  12,  as  "fraction  of  one  per 
cent,  claims,"  because  they  call  for  the  use  of  that  amount 
of  oil  on  the  ore;  (2)  Numbers  5,  6,  7,  8  and  13,  as  ''oleic 
acid  claims, "  because  they  are  limited  to  the  use  of  oleic 
acid  in  a  small  fraction  of  one  per  cent,  on  the  ore, — 0.02- 
0.5  per  cent.;  (3)  Numbers  9,  10  and  11,  as  "small  quan- 
tity of  oil  claims,"  all  three  of  which  were  held  invalid  by 
the  former  decision  of  this  court.  Only  the  five  "fraction 
of  one  per  cent,  claims,"  are  involved  in  this  case. 

The  respondent  denied  the  validity  of  the  patent  and 
the  claim  of  infringement. 

The  lower  courts  followed  the  decision  by  this  court 
and  sustained  the  patent  except  as  to  the  three  "small 
quantity  of  oil  claims." 

The  new  evidence  introduced  on  the  validity  issue  is 
meager  in  amoimt,  and  of  a  character  so  unsatisfying  that 
we  see  no  reason  for  modifying  our  former  conclusion. 

The  chief  controversy  in  the  case  centers  about  the 
claim  of  infringement  based  upon  the  use  of  oil  by  the 
respondent  in  excess  of  one  per  cent,  on,  (of  the  weight  of), 
the  ore,  after  the  decision  of  the  former  case  by  this  court. 

The  evidence  shows,  and  counsel  now  admit,  that  prior 
to  the  decision  by  this  court  in  December,  1916,  the 
respondent  used,  in  its  ore  concentration  operations, 
various  oils  in  quantities  less  than  one-half  of  one  per 
cent,  on  the  ore,  but  that  from  January  9,  1917,  to  the 
time  of  trial,  with  the  exception  of  two  or  three  weeks, 
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it  used  oils  of  a  composition  which  we  shall  discuss  later 
on,  in  quantities  in  excess  of  one  per  cent,  on  the  ore. 
In  other  respects  its  methods  were  substantially  those  of 
the  patent  in  suit. 

On  this  showing,  the  District  Court  foimd  the  patent 
infringed  by  the  respondent,  when  it  used  oil  in  quantities 
greater  than,  as  well  as  when  it  used  it  in  quantities  less 
than,  one  per  cent,  on  the  ore. 

The  Circuit  Court  of  Appeals  held  the  patent  infringed 
only  when  the  respondent  used  oil  in  quantities  equal  to, 
or  less  than,  one-half  of  one  per  cent,  on  the  ore,  and  it 
therefore  reversed  both  of  the  holdings  of  the  District 
Court,  but  allowed  recovery  for  the  period  when  less 
than  one-half  of  one  per  cent,  of  oil  on  the  ore  was  used. 

The  Circuit  Court  of  Appeals  derived  its  authority  to 
limit  the  claims  to  one-half  of  one  per  cent,  on  the  ore 
from  the  construction  which  it  placed  upon  the  following 
clause  of  the  opinion  of  this  court  in  the  former  case,  viz : 

"The  patent  must  be  confined  to  the  results  obtained 
by  the  use  of  oil  within  the  proportions  often  described 
in  the  testimony  and  in  the  claims  of  the  patent  as  'criti- 
cal proportions,'  'amounting  to  a  fraction  of  one  per  cent, 
on  the  ore.'" 

The  reasoning  which  carried  two  members  of  the  court 
to  their  conclusion  was,  that,  as  shown  by  the  evidence 
of  the  patentees  and  the  argument  of  their  counsel,  the 
amount  of  oil  which  is  "critical,"  in  the  sense  of  marking 
the  point  of  transition  from  the  processes  of  the  prior  art 
to  the  process  and  discovery  of  the  patent,  is  one-half  of 
one  per  cent,  of  oil  on  the  ore,  and  that  therefore  this 
court,  by  using  the  expression  quoted,  intended  to  limit 
the  claims,  not  to  a  "fraction  of  one  per  cent."  but  to  a 
"fraction  of  one-half  of  one  per  cent,  on  the  ore." 

The  specification  of  the  patent  points  out  that  the 
proportion  of  mineral  which  floats  in  the  form  of  froth 
varies  with  different  ores  and  with  different  oily  substances 
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used  and  that  simple  preliminary  tests  are  necessary  to 
determine  which  oily  substance  will  yield  the  best  results 
with  each  ore.  Of  this  feature  of  tiie  patent  this  court 
said: 

"Such  variation  of  treatment  must  be  within  the  scope 
of  the  claims,  and  the  certainty  which  the  law  requires  in 
patents  is  not  greater  than  is  reasonable,  having  regard 
to  their  subject-matter.  .  .  .  The  process  is  one  for 
dealing  with  a  large  class  of  substances  and  the  range  of 
treatment  within  the  terms  of  the  claims,  while  leaving 
something  to  the  skiU  of  persons  applying  the  invention, 
is  clearly  sufficiently  definite  to  guide  those  skilled  in  the 
art  to  its  successful  application,  as  the  evidence  abun- 
dantly shows.    This  satisfies  the  law." 

Thus  was  it  plainly  held  proper  for  the  patentees  to 
claim  a  reasonable  degree  of  variation — "within  the 
scope  of  the  claims" — in  the  amount  of  oil  to  be  used  in 
the  application  of  their  discovery  in  practice,  and  that 
the  restricting  of  the  amount  to  a  fraction  of  one  per 
cent,  on  the  ore  was  reasonable  and  lawful. 

The  two  expressions  "critical  proi)ortions "  and 
"amounting  to  a  fraction  of  one  per  cent,  on  the  ore" 
being  used,  the  former  derived  from  the  evidence  and  the 
latter  from  the  claims  of  the  patent,  obviously,  to  the 
extent  that  they  differ — ^if  they  differ  at  all — the  language 
of  the  claims  must  rule  in  determining  the  rights  of  the 
patentees. 

While  in  the  former  case  this  court  was  not  called  upon, 
and  in  its  opinion  did  not  attempt,  to  define  the  scope  of 
the  claims,  but  w^as  considering  the  patent  only  from  the 
point  of  view  of  the  invention  and  usefulness  of  the 
claimed  discovery,  nevertheless,  the  language  quoted 
seems  to  indicate  clearly  enough  that  the  opinion  of  the 
court  then  was,  as  it  is  declared  now  to  be,  that  as  to  the 
claims  here  involved  the  patent  extends  to  and  covers 
the  use  in  the  process  of  oils  of  the  patent,  in  amounts 


342  OCTOBER  TERM,  19ia 

Opinion  61  the  Court.  250  U.  S. 

equal  to  any  fraction  of  one  per  cent,  on  the  ore.  The 
oleic  acid  claims  are  in  terms  limited  to  0.02-0.5  per  cent, 
on  the  ore.  The  Circuit  Court  of  Appeals  fell  into  error 
in  the  interpretation  which  it  placed  ui)on  our  opinion 
and  its  judgment  in  this  respect  is  reversed. 

Since  the  case  must  be  retried,  there  remains  to  be 
considered  the  reversal  by  the  Circuit  Court  of  Appeals 
of  the  holding  by  the  District  Court  that  the  use  of  oil 
by  the  resi)ondent  in  excess  of  one  per  cent,  on  the  ore 
constituted  an  infringement  of  the  patent. 

As  we  have  said,  prior  to  the  former  decision  by  this 
court,  the  respondent  used  in  its  ore  concentration  pro- 
cess less  than  one-half  of  one  per  cent,  of  oil  on  the  ore, 
and  as  to  such  practice  infringement  is  clear,  but  from 
January  9th,  1917,  to  the  time  of  trial,  with  slight  ex- 
ceptions, it  used  in  excess  of  one  per  cent,  on  the  ore,  and 
it  is  necessary  to  consider  only  the  operations  during 
this  latter  period.  The  oil  used  during  this  period  was 
a  compound,  varying  in  composition  from  time  to  time, 
but  we  agree  with  the  District  Court  in  selecting  as  typi- 
cal a  mixture  made  up  of  18  per  cent,  of  pine  oil,  and  the 
remainder  of  petrolemn  products  or  derivatives — 12  per 
cent,  of  kerosene  oil,  and  70  per  cent,  of  fuel  oil.  Of  this 
compound  there  was  used  30  pounds  to  the  ton  of  ore, 
which  would  be  1.5  per  cent,  on  the  ore.  As  thus  stated, 
without  more,  it  is  obvious  that  the  use  of  such  an  amount 
of  oil  would  not  infringe  the  claims  of  the  patent  which 
limit  the  oil  to  be  used  to  a  fraction  of  one  per  cent,  on 
the  ore. 

But  the  contention  of  the  petitioners,  approved  by 
the  District  Court,  was,  and  now  is,  that  kerosene  and 
fuel  oil  were  inert  and  valueless,  if  not  harmful,  as  used 
by  the  respondent  in  the  process  and  rendered  the  re- 
covery less  than  it  would  have  been  if  the  pine  oil  only 
had  been  used;  that  they  were  added  solely  to  cany  the 
content  of  oil  beyond  the  prescribed  fraction  of  one  per 
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cent,  on  the  ore,  in  the  hope  of  technically  avoiding  in- 
fringement; and  that  essentially  in  its  operations  the 
respondent  used  the  process  of  the  patent  with  .27  of  one 
per  cent,  of  pine  oil  on  the  ore,  and  therefore  infringed  it. 

The  respondent  replied  that  it  was  not  true  that  kero- 
sene and  fuel  oil  were  inert  and  useless,  and  asserted 
that  they  were  oils  of  the  patent,  "having  a  preferential 
affinity  for  metalliferous  matter;"  that  the  patentees  by 
the  claims  of  their  patent  had  limited  their  exclusive 
right  to  the  use,  in  the  process,  of  any  oil  or  oily  substance 
having  such  an  affinity,  but  in  an  amount  not  greater 
than  a  fraction  of  one  per  cent,  on  the  ore,  and  that, 
therefore,  the  process  of  the  resi)ondent,  in  which  more 
than  one  per  cent,  of  oil  on  the  ore  was  used,  did  not 
infringe  the  patent. 

The  entire  evidence  in  the  Hyde  Case  was  introduced 
on  the  trial  of  this  case,  and  whether  the  petroleum  prod- 
ucts or  derivatives  used  by  the  resi)ondent  were  oils 
within  the  scope  of  the  patent  must  be  determined  from 
the  record  now  before  us. 

It  is  admitted  that  petroleum  products  are  "oils  hav- 
ing a  preferential  affinity  for  metalliferous  matter." 

In  each  of  the  four  claims  of  the  "Complete  Specifica- 
tion" of  the  British  patent,  filed  by  the  same  persons  who 
were  patentees  of  the  patent  in  suit,  on  June  3,  1905, 
"petrol"  is  given  as  an  equivalent  of  oleic  acid  in  the 
process.  This  appears  in  the  statement,  repeated  in  each 
claim,  that  the  ore  and  acidified  water  shall  be  mixed 
or  agitated  with  "a  small  proportion  of  an  oily  substance 
such  as  oleic  acid  or  petrol,  amounting  to  a  fraction  of  one 
per  cent,  on  the  ore."  "Petrol"  is  the  name  used  in  Eng- 
land for  gasoline. 

The  claims  of  the  patent  in  suit  which  we  are  considering 
call  for  the  use  in  the  process  of  an  "oily  liquid,"  "an 
oily  substance,"  and  in  the  twelfth  claim  simply  of  an 
"oil."    These  expressions  are  said  by  Professor  Chandler, 
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an  expert  for  the  petitioners,  much  reUed  on  in  the  Hyde 
Case  and  in  this,  to  include  petroleum  products. 

Higgins,  one  of  the  experimenters  who  discovered  the 
process  in  suit,  and  who  is  much  relied  upon  by  the  peti- 
tioners as  an  expert  witness  in  both  cases,  testified  as 
follows  in  the  Hyde  Case : 

^'Q.  Have  you  since  found  it  possible  to  use  other  oils 
than  oleic  acid  with  the  result  of  producing  a  froth? 

"A.  Yes, 

"Q.  What  other  oils? 

''A.  I  have  obtained  satisfactory  results  by  the  use  of 
petrol,  certain  portions  of  the  distillate  of  crude  petroleum, 
such  as  Cosmos  oil," 
and  he  said  ''Cosmos  oil"  is  ''a  petroleum  distillate." 

Chapman,  an  engineer  and  a  witness  for  the  petitioners 
in  the  Hyde  Case,  testified  that  he  had  obtained  good 
recoveries  in  the  laboratory  and  in  commercial  practice, 
from  the  ore  of  the  Braden  mine,  in  Chile,  using  three 
pounds  of  Texas  fuel  oil  to  one  pound  of  American  wood 
tar  oil  per  ton  of  ore.   Texas  fuel  oil  is  petroleiun. 

Greninger,  an  engineer  employed  by  one  of  the  peti- 
tioners in  instAlling  its  flotation  plants,  testified  in  this 
case  that  in  a  mine  in  British  Columbia  he  used  a  mixture 
of  oil,  75%  of  which  was  derived  from  petroleum. 

There  is  much  more  of  the  same  character  from  wit- 
nesses for  the  petitioners  and  the  evidence  of  the  respond- 
ent is  strongly  to  the  effect  that  petroleum  products  are 
useful  and  efficient  and  have  been  widely  used  in  the 
process  in  laboratory  and  commercial  practice. 

Without  quoting  more  from  the  record  before  us,  we 
must  conclude  that  when  the  patent  in  suit  was  obtained, 
and  even  until  the  testimony  in  the  Hyde  Case  was  closed 
in  1912,  petrolemn  products  were  recognized  by  the  peti- 
tioners, and  that  they  are  still  used,  as  oils,  efficient,  and 
useful  in  the  process  of  the  patent  in  suit.  Much  of  this 
evidence  is  especially  impressive  because  the  papers  from 
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which  it  is  derived  were  written  and  the  witnesses  testified 
before  the  question  as  to  petroleum,  now  made  in  this  case, 
was  raised  or  discussed. 

While  we  thus  conclude  that  petroleum  and  petroleum 
products  are  oils  useful  in  this  process  of  the  patent, 
it  is  also  clear  that  they  are  not  as  highly  efficient  as  pine 
oil  and  several  other  oils  and  combinations  of  oils,  which,  in 
the  nomenclature  of  the  record  are  called  "frothing  oils," 
and  also  that  better  results  would  probably  have  been 
obtained  by  the  use  of  less  than  one  per  cent,  on  the  ore, 
of  pine  oil  alone,  than  were  obtained  by  the  respondent 
with  that  oil  in  combination  with  the  larger  amounts  of 
petroleum  products.  And  this  presents  the  further  ques- 
tion necessary  to  a  decision  of  the  case,  viz : 

Does  the  use  of  a  more  efficient,  in  combination  with  a 
less  efficient,  oil  of  the  patent,  constitute  infringement, 
where  the  former  is  used  in  an  amount  within  the  limits 
of  the  claims  but  the  combined  amount  is  in  excess  of 
such  limit,  and  when  the  amount  of  the  more  efficient 
oil  used  would  probably  produce  better  results  from  the 
process  than  are  produced  with  the  combination  of  oils? 

To  answer  this  question  requires  a  consideration  of  the 
state  of  the  prior  art  as  it  was  when  the  discovery  of  the 
patent  was  made,  and  of  the  scope  of  the  claims  which  we 
are  considering. 

It  is  always  difficult  to  recover  the  realities  of  a  situa- 
tion long  past,  such  as  we  have  here,  but  it  is  especially 
difficult  when  the  importance  of  the  discovery  has  led, 
as  in  this  case,  to  extensive  improvements  in  mechanical 
appliances  for  utilizing  the  invention  and  to  large  addi- 
tions to  the  knowledge  of  the  adaptability  to  the  process 
of  various  oils,  singly  and  in  combination. 

We  held  in  the  former  case  that  the  patentees  came  late 
into  the  field  of  ore  concentration  investigation  and  that 
their  discovery  rests  upon  a  prior  art  so  fully  developed 
that  it  was  "clear  from  the  record  that  approach  was 
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being  made,  slowly,  but  more  and  more  nearly  to  the  result 
which  was  reached  by  the  patentees  of  the  process  in 
suit  in  March,  1905,"  and  that  their  final  step  was  not 
a  long  one. 

Such  a  patent,  in  such  a  field  of  investigation,  must  be 
construed  strictly,  but  candidly  and  fairly,  to  give  to 
the  patentees  the  full  benefit,  but  not  more,  of  the  dis- 
closure of  their  discovery  which  is  to  become  a  part  of 
the  public  stock  of  knowledge  ui)on  the  expiration  of  the 
patent  period,  and  which  was  the  consideration  for  the 
grant  to  them  of  a  patent  monopoly. 

With  the  state  of  the  prior  art  in  mind,  we  come  to 
consider  the  nature  and  extent  of  the  disclosures  of  the 
patent  in  suit,  but  only  with  respect  to  the  kinds  and 
quantities  of  oil  which  may  be  used  in  the  process. 

The  specification  recites  that  the  invention  of  the  patent 
relates  to  an  "improvement"  upon  prior  processes  em- 
ployed in  ore  concentration  ''by  means  of  oils,  fatty 
acids,  or  other  substances  which  have  a  preferential  affinity 
for  metalliferous  matter  over  gangue." 

Next  come  the  specific  disclosures  required  by  the  patent 
law  (Rev.  Stats.,  §  4888),  which  are  intended  to  describe 
the  advance  which  the  patentees  claimed  to  have  made 
from  the  prior  art  Cattermole  agglomeration  of  metallif- 
erous matter  into  granules,  which  separate  from  the 
gangue,  and  sink  to  the  bottom  of  the  pulp  under  treat- 
ment, to  the  discovery  of  the  patent  in  suit,  with  its  metal 
bearing  froth,  rising  to  the  surface  of  the  pulp.  Here  is 
the  essence  of  the  discovery  and  it  is  announced  in  these 
terms: 

"We  have  found  that  if  the  proportion  of  oily  substance 
be  considerably  reduced — say  to  a  fraction  of  one  per  cent, 
on  the  ore — granulation  ceases  to  take  place,  and  after 
vigorous  agitation  there  is  a  tendency  for  a  part  of  the 
oil-coated  metalliferous  matter  to  rise  to  the  surface  of 
the  pulp  in  the  form  of  a  froth  or  scum." 
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This  is  followed  by  the  description  of  three  ''factors" 
on  which  "this  tendency  is  dependent,"  viz:  slight  acid- 
ification, heat,  and  fine  pulverization  of  the  ore,  and  then 
the  disclosure  concludes  with  the  statement  that  the 
proportion  of  mineral  which  floats  in  the  form  of  froth 
varies  with  different  ores  and  with  different  oily  sub- 
stances, and  that  a  simple  preliminary  test  is  necessary 
to  determine  which  oily  substance  yields  the  proportion 
of  froth  or  scum  desired. 

The  only  additional  statement  contained  in  the  specifica- 
tion, which  is  in  the  nature  of  a  disclosure,  is  found  in  the 
description  of  the  example  of  the  application  of  the  inven- 
tion, in  which  it  is  stated  that  the  "froth  or  scum"  derives 
its  power  of  flotation  mainly  from  the  inclusion  of  air- 
bubbles  introduced  into  the  mass  by  agitation,  such  bub- 
bles or  air-films  adhering  only  to  the  mineral  particles 
which  are  coated  with  oleic  acid. 

There  remain  the  claims  of  the  patent,  in  which  the  act 
of  Congress  requires  that  the  patentee  shall  "particularly 
point  out  and  distinctly  claim  the  •  •  •  improvement 
.  .  .  which  he  claims  as  his  invention  or  discovery." 
And  of  these  this  coiui;  has  said  in  Keystone  Bridge  Co.  v. 
Phoenix  Iron  Co.,  95  U.  S.  274,  278: 

"But  the  courts  have  no  right  to  enlarge  a  patent  be- 
yond the  scope  of  its  claim  as  allowed  by  the  Patent  Office. 
...  As  patents  are  procured  ex  parte,  the  public  is 
not  boimd  by  them,  but  the  patentees  are.  And  the  latter 
cannot  show  that  their  invention  is  broader  than  the  terms 
of  their  claim;  or,  if  broader,  they  must  be  held  to  have 
surrendered  the  siuplus  to  the  public." 

And  m  WhiU  v.  Dunbar,  119  U.  S.  47,  52: 

"The  claim  is  a  statutory  requirement,  prescribed  for 
the  very  purpose  of  making  the  patentee  define  precisely 
what  his  invention  is;  and  it  is  unj ust  to  the  public,  as  well 
as  an  evasion  of  the  law,  to  construe  it  in  a  manner  dif- 
ferent from  the  plain  import  of  its  terms." 
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And  see  Motion  Picture  Patents  Co.  v.  Universal  Film  Co.^ 
243  U-  S-  502,  510. 

Since  we  are  concerned  only  with  the  five  **  fraction  of 
one  per  cent,  claims/'  and  since  the  question  we  are  dis- 
cussing relates  only  to  the  use  of  petroleiun  products,  we 
need  consider  them  only  with  respect  to  the  amount  and 
character  of  the  oil  prescribed,  and,  as  they  are  substan- 
tially identical,  we  quote  the  first  as  typical: 

''The  herein-described  process  of  concentrating  ores 
which  consists  in  mixing  powdered  ore  with  water,  adding 
a  small  proportion  of  oily  liquid  having  a  preferential 
affinity  for  metalliferous  matter,  (amounting  to  a  frac- 
tion of  one  per  cent,  on  the  ore),  agitating  the  mixture 
until  the  oil-coated  mineral  matter  forms  into  a  froth,  and 
separating  the  froth  from  the  remainder  by  flotation.'^ 

The  first  three  claims  declare  that,  so  far  as  oil  is  con- 
cerned, the  discovery  resides  or  consists  in  "adding  a  small 
proportion  of  an  oily  Uquid  having  a  preferential  affinity 
for  metalliferous  matter,  (amounting  to  a  fraction  of  one 
per  cent,  on  the  ore); "  the  fourth  claim  di£Fers  only  in 
substituting  the  word  "substance"  for  "liquid"  in  the 
first  three;  and  the  twelfth  claim  provides  for  carrying 
out  the  process  with  "oil  in  water  containing  a  fraction 
of  one  per  cent,  of  oil  on  the  ore." 

From  this  consideration  of  the  terms  of  the  patent  as 
written,  it  is  apparent  that  it  makes  no  di£Ferentiation 
whatever,  either  in  the  claims  or  in  the  specification, 
among  the  oils  having  a  preferential  afiSnity  for  metal- 
liferous matter,  and  that  its  disclosure,  to  which  the  peti- 
tioners must  be  limited,  is,  that  when  a  fraction  of  one 
per  cent,  on  the  ore  of  any  such  oil  is  used  in  the  manner 
prescribed,  there  will  be  produced  a  metal-bearing  froth, 
the  result  of  the  process.  No  notice  is  ^ven  to  the  pub- 
lic, and  it  is  nowhere  "particularly  pointed  out"  in  the 
claims,  that  some  oils  or  combination  of  oils,  having  a 
preferential  afiSnity  for  metalliferous  matter,  are  more 
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useful  than  others  in  the  process,  or  that  some  may  be 
used  successfully  and  some  not,  or  that  some  are  ''froth- 
ing oils/'  a  designation  not  appearing  in  the  patent,  and 
that  some  are  not.  The  patentees  discovered  the  de- 
scribed process  for  producing  the  result  or  effect,  the  metal- 
bearing  forth,  but  they  did  not  invent  that  result  or  froth, 
— ^their  patent  is  on  the  process,  it  is  not  and  cannot  be  on 
the  result, — and  the  scope  of  their  right  is  limited  to  the 
means  they  have  devised  and  described  as  constituting 
the  process.  Coming  v.  Burden,  15  How.  252,  268;  LeRoy 
V.  TaOuim,  14  How.  166,  175;  FvUer  v.  Yentzer,  94  U.  S. 
288;  Robinson  on  Patents,  §  149. 

The  patent  in  suit  was  applied  for  in  this  cotmtry  on 
May  29,  1905,  within  a  few  weeks  after  the  discovery 
which  it  embodies  was  made,  and  whether,  from  haste  or 
lack  of  investigation,  from  the  necessity  of  meeting  the 
exigencies  imposed  by  the  prior  art  or  from  a  desire  to 
make  the  cliums  as  comprehensive  as  possible,  this  dis- 
cussion of  its  terms  makes  it  clear,  that  the  only  dis- 
closure as  to  the  kind  and  amount  of  oil  which  the  paten- 
tees made  to  the  public  as  necessaiy  to  the  practicing  of 
their  process  is  that  it  must  be  an  oil  or  oily  substance, 
or  oily  liquid  having  a  '' preferential  affinity  for  metallif- 
erous matter,"  and  that  it  shall  be  limited  in  amount  ''to 
a  fraction  of  one  per  cent,  on  the  ore." 

It  is  argued  that  the  provision  of  the  claims  that  the 
mixture  prescribed,  of  oil,  water  and  ore,  shall  be  agitated 
until  the  oil-coated  mineral  matter  forms  into  a  froth, 
serves  to  differentiate  the  ''frothing  oils"  from  others 
having  the  required  preferential  afiSnity  for  metalliferous 
matter  but  which,  when  agitated  in  the  mixtures,  may  not 
produce  the  characteristic  froth,  if  any  such  there  are, 
and  that  a  proper  construction  of  the  patent  limits  it  to 
such  "frothing  oils"  and  renders  the  use  of  them  in  a  frac- 
tion of  one  per  cent,  on  the  ore  an  infringement  when  used 
with  "non-frothing  oils"  having  the  required  aflSnity  in 
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amounts  sufficient  to  make  the  combination  exceed  the 
quantity  limit  of  the  patent. 

To  give  such  a  construction  to  the  patent  would  sub- 
ordinate the  clear  description  contained  in  it  of  what  are 
oils  of  the  process,  to  an  impUed  and  vague  description 
and  classification  which  would  leave  the  whole  subject 
again  at  large,  to  become  a  field  for  further  experimenta- 
tion, without  definition  in  the  patent  of  what  oils  or 
froths  would  satisfy  it.  So  interpreted  the  patent  could 
not  reasonably  be  said  to  contain  a  disclosure  of  the  dis- 
covered process  in  the  ''full,  clear,  concise,  and  exact 
terms"  required  by  law  (Rev.  Stats.,  §4888)  and  the 
claims  might  conceivably  be  said  to  fall  short  of  ''par- 
ticularly pointing  out  and  distinctly  claiming"  any  dis- 
covery at  all  within  the  meaning  of  the  act  of  Congress. 

Thus  when  to  our  former  conclusion  that  the  respondent 
used  an  efficient  oil  of  the  patent,  we  add  the  further  con- 
clusion, derived  from  a  study  of  its  terms,  that  the  patent- 
ees failed  to  differentiate  among  the  oils  described  in  the 
patent,  we  must  conclude  that  it  is  impossible  for  the 
courts  to  distinguish  among  them,  as  more  or  less  efficient 
in  the  process,  without  amending  the  claims  of  the  patent, 
and  this  they  are  powerless  to  do. 

We  are  confirmed  in  the  conclusion  thus  arrived  at  by 
the  evidence  which  the  patentees  in  the  Hyde  Case,  peti- 
tioners in  this,  introduced  to  show  that  their  discovered 
process  could  not  be  made  operative  when  more  than  a 
fraction  of  one  per  cent,  of  oil  on  the  ore  was  used,  and 
that  the  use  of  a  greater  amount  would  not  produce  the 
typical  froth  which  results  from  it, — this  without  differ- 
entiation among  the  oils  described  in  the  patent,  save  as 
to  their  varying  adaptability  to  different  ores. 

Thus,  Ballantyne,  a  metallurgist  and  the  patent  agent 
who  prepared  the  patent  specifications  for  the  petitioners, 
when  called  by  them  as  an  expert  witness,  testifies  to 
intimate  relations  with  the  patentees  and  with  their  in- 
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vestigations  before  and  since  the  patented  discovery  was 
made,  and  says: 

''I  have  never  seen  the  agitation-froth  process  success- 
fully carried  out  by  the  use  of  an  amount  of  oil  equal  to 
practically  one  per  cent,  by  weight  on  the  ore,  and  in  my 
opinion  0.9999  per  cent,  of  oil  would  not  be  a  proper  quan- 
tity (that  is  to  say  it  would  not  be  a  suitable  and  econom- 
ical quantity),  as  contemplated  by  the  patent,  and  would 
not,  therefore,  be  a  suitable  fraction  of  one  per  cent.,  as 
contemplated  by  the  patent." 

Liebmann,  an  expert  much  relied  upon  by  the  peti- 
tioners, testified: 

'^Q.  I  understand  from  your  answer  .  .  .  that 
you  have  never,  in  your  operations,  .  .  .  obtained 
any  floating  mineral-bearing  froth  when  using  an  amount 
of  oil  or  other  selective  agents  amounting  to  more 
than  one  per  cent,  by  weight  of  the  ore.  In  order  that 
there  may  be  no  misunderstanding,  will  you  state  whether 
I  have  understood  you  rightly? 

"A.  That  is  my  recollection." 

John  Ballot,  one  of  the  patentees,  testified  that  he  had 
never  seen  a  froth  of  the  character  produced  by  the  patent 
in  suit  using  a  pulp  containing  more  than  one  per  cent,  of 
oil. 

There  is  much  more  of  similar  import  in  the  record. 
This,  however,  will  suffice,  adding  only  the  record  of  a 
remarkable  incident  which  occurred  in  this  court  during 
the  argument  of  the  Hyde  Case  by  Mr.  Kenyon  for  the  pe- 
titioners: 

' '  Mr.  Justice  McReynolds :  I  would  like  to  ask  you  when 
in  this  process  of  reducing  oil  your  invention  came  into 
existence? 

"Mn  Kenyon:  At  about  one-half  of  one  per  cent,  of 
oil. 

"Mr.  Justice  McReynolds:  Before  you  got  to  the  one- 
half  of  one  per  cent,  did  you  have  any  invention? 
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''Mr.  Eenyon:  We  were  passing  from  the  region  of 
Cattermole,  which  was  a  distinct- 

''Mr.  Justice  McReynolds:  I  want  to  know  when  your 
invention  came  into  existence? 

"Mr.  Kenyon:  This  invention  was  not  reached,  I 
should  say,  from  those  figures,  until  about  .5,  that  is  one- 
half  of  one  per  cent,  of  oil  was  reached. 

''Mr.  Justice  McReynolds:  At  one  per  cent,  you  had 
no  invention? 

Mr.  Eenyon:  No. 

Mr.  Justice  McReynolds:  At  one-half  of  one  per 
cent,  you  did  have  invention? 

"Mr.  Eenyon:  It  began  to  come.  Remote,  but  it  began 
to  come.  At  .3  of  one  per  cent,  the  float  vastly  increased. 
At  .1  of  one  per  cent,  the  float  fvgain  vastly  increased. 

"Mr.  Justice  McReynolds:  When  this  float  has  more 
than  one-half  of  one  per  cent,  of  oil  it  does  not  infringe? 

"Mr.  Eenyon:  It  does  not  infringe. 

"Mr.  Justice  Pitney:  What  have  you  to  say  in  answer 
to  what  Mr.  Scott  said  the  other  day  to  the  effect  that  1.8 
per  cent.,  or  perhaps  more,  of  oil,  would  give  the  same  re- 
sult with  increased  agitation? 

"Mr.  Williams:  Absolutely  no. 

"Mr.  Eenyon:  It  would  not." 

While  parties  should  not  be  held  rigidly  to  statements 
made  by  their  counsel  in  the  stress  of  argument,  even  when 
replying  to  questions  from  members  of  the  court,  never- 
theless these  statements  from  leading  counsel  in  charge 
of  the  Hyde  Case  and  of  this  case,  are  impressive  and 
significant. 

This  and  much  more  of  like  character  in  the  record 
brings  us  unhesitatingly  to  the  conclusion  that  the  scope 
we  have  given  to  the  patent,  based  upon  an  interpretation 
of  the  language  of  the  claims,  is  justified  also  by  the  evi- 
dence in  the  case  and  that  it  is,  in  fact,  that  which  the 
petitioners  and  their  counsel,  imtil  very  recently,  placed 
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upon  it  in  full  confidence,  that  the  essence  of  the  discovery 
lay  to  such  an  extent  in  the  use  of  a  small  amount  of  oil, 
such  as  is  described  in  the  patent,  that  the  result  could 
not  be  obtained  with  more  than  a  fraction  of  one  per  cent, 
on  the  ore. 

It  must  be  added  that  the  evidence  is  far  from  satisfy- 
ing that  the  results  of  the  respondent's  process  was,  in 
fact,  that  peculiarly  superior  quality  of  metal-bearing 
froth  characteristic  of  the  patented  process  when  worked 
with  a  fraction  of  one  per  cent,  on  the  ore.  The  evidence, 
otherwise  doubtful  on  the  point,  is  rendered  especially 
so  by  the  testimony  introduced  by  the  petitioners,  and  not 
contradicted,  that  a  computation  on  the  basis  of  the  ton- 
nage of  ore  treated  by  the  respondent  shows  that  if  the 
process  as  practiced  by  it  after  January  9,  1917,  had  been 
used  through  the  year  it  would  have  involved  a  loss  of 
over  a  million  dollars  in  increased  cost  of  oil  and  in  di- 
minished recoveries,  as  compared  with  what  the  results  of 
operation  would  have  been  for  the  same  time  using  the 
process  of  the  patent  as  practiced  by  the  petitioners.  It 
is  di£Scult  to  see  how  a  process  so  wasteful  and  inefficient 
as  that  of  the  respondent  is  thus  proved  to  be  can  be  other 
than  substantially  different  from  that  of  the  petitioners. 

It  is  vaguely  suggested  in  the  testimony  for  the  peti- 
tioners that  there  was  some  peculiarity  in  the  composition 
of  the  ore  of  the  respondent,  or  in  the  treatment  of  it, 
which  resulted  in  the  presence  of  "clayey  gangue  slimes" 
which  absorbed  an  unusual  quantity  of  oil  and  that  this 
contributed  to  render  it  possible  to  produce  the  results 
of  the  patented  process  when  more  than  the  prescribed 
fraction  of  one  per  cent,  of  oil  on  the  ore  was  used. 

It  is  hard  to  see  how  this,  if  true,  would  be  of  value  to 
the  petitioners,  but  the  evidence  is  quite  too  indefinite  in 
character  and  meagre  in  extent  to  be  accepted  as  the  basis 
for  the  judicial  determination  of  such  a  claim. 

The  respondent  contends  that  the  disclaimer  filed  by 
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the  petitioners  with  respect  to  the  three  claims  held  in- 
valid by  the  decision  of  this  court  in  the  former  case,  was 
so  delayed  and  is  so  evasive  in  form  that  it  is  invalid  and 
that,  for  this  reason,  the  petitioners  should  not  be  per- 
mitted to  further  prosecute  this  suit,  under  the  provisions 
of  Rev.  Stats.,  §§  4917,  4922. 

The  decision  holding  the  three  claims  invalid  was  ren- 
dered on  December  11th,  1916,  and  the  disclaimer  was 
recorded  on  the  28th  day  of  March,  1917.  Having  regard 
to  the  fact  that  the  owners  of  the  patent  in  suit  resided  in 
a  foreign  country,  and  to  the  war-time  conditions  of  com- 
munication then  prevailing,  the  entry  required  by  law  was 
not  ''imreasonably  neglected  or  delayed."  While  the 
wording  of  the  disclaimer  borders  on  finesse,  we  do  not 
think  it  can  be  interpreted  as  giving  any  rights  under  the 
patent  greater  than  may  be  legitimately  obtained  imder 
the  claims  held  vaUd,  and  we  therefore  deem  it  sufficient 
to  meet  the  requirements  of  the  statutes  cited. 

It  results  that  the  decree  of  the  Circuit  Court  of  Appeals 
that  the  respondent  infringed  the  patent  only  when  using 
one-half  of  one  per  cent,  or  less  of  oil  on  the  ore  must  be 
reversed,  but  that  its  implied  holding  that  the  use  made  by 
respondent  of  petroleum  products  and  pine  oil  in  excess  of 
one  per  cent,  on  the  ore  did  not  constitute  infringement 
must  be  sustained.  The  cause  is  remanded  to  the  District 
Court  for  further  proceedings  in  conformity  with  this 
opinion. 

Reversed  in  part 
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The  Act  of  June  22, 1874, 18  Stat.  190,  {  21,  provides  that  whenever 
duties  have  been  liquidated  and  paid  and  the  goods  delivered,  the 
entry  and  settlement  shall,  after  one  year  from  the  time  of  entry,  in 
the  absence  of  fraud  and  of  protest  by  the  owner,  etc.,  be  final  and 
conclusive  upon  all  parties.  Held,  that  the  purpose  was  to  limit  the 
right  to  reliquidate,  in  the  interest  of  the  citizen  and  the  security 
of  commercial  transactions;  and  where  the  collector  reliquidates  on 
the  ground  of  fraud,  it  cannot  be  presumed  that  his  action  was 
correct  so  as  to  cast  tiie  onus  of  disproving  fraud  upon  the  importer. 
P.  357. 

The  fact  that  the  importer,  instead  of  awaiting  suit  by  the  United 
States,  becomes  the  actor  by  paying  under  protest  and  appealing  to 
the  Board  of  General  Appraisers,  does  not  require  him  to  assume  the 
burden  of  disproving  the  fraud.   P.  358. 

The  Court  of  Customs  Appeals  having  erroneously  assumed,  in  sus- 
taining a  reliquidation  based  on  fraud,  that  the  collector's  action 
was  presumptively  correct,  and  cast  the  burden  of  disproving  fraud 
upon  the  importers,  held  that  the  case  must  be  remanded  to  be  tried 
anew  by  the  Board  of  General  Appraisers,  without  inquiry  by  this 
court  into  the  adequacy*  of  the  evidence  of  fraud  in  the  present 
record.   P.  359. 

7  Cust.  App.  Rep.  243,  reversed. 

The  case  is  stated  in  the  opinion.  For  the  decisions  of 
the  Board  of  General  Appraisers,  see  G.  A.  7418;  24  T.  D. 
75;  and  Abstracts  Nos.  36340,  36544,  27  T.  D.  162,  213. 

Mr.  Albert  M.  Yuzzolino  for  petitioner. 

Mr.  Aswstani  Attorney  Cfeneral  Hanwn  for  the  United 
States. 
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Mr.  Chief  Justice  White  delivered  the  opinion  of 
the  court. 

The  petitioners,  VitelK  &  Son,  during  the  years  1905-6- 
7,  made  entry  at  the  port  of  New  York  of  nineteen  dif- 
ferent lots  of  dutiable  merchandise,  that  is,  chestnuts 
and  garlic,  and  these  entries  were  liquidated  and  the 
duties  paid.  About  five  years  after  the  last  of  these  pay- 
ments the  collector  of  the  port  of  New  York,  declaring  that 
evidence  had  been  produced  to  his  satisfaction  showing 
that  fourteen  of  the  nineteen  entries  referred  to  were  fraud- 
ulent because  of  the  incorrect  weights  upon  which  they 
were  based,  canceled  the  previous  liquidations  relating  to 
them  and  directed  a  reliquidation  to  be  made  on  the  basis 
of  the  corrected  weights.  Vitelli  &  Son,  denying  the  exist- 
ence of  fraud  and  disputing  the  pow^  to  make  the  reliqui- 
dation, protested  against  the  claim  of  duty  which  resulted 
from  the  reliquidation  and,  paying  the  same  und^  protest, 
prosecuted  an  appeal  to  the  Board  of  General  Appraisers. 

Before  the  board  the  collector  made  no  aflSrmative 
proof  of  the  commission  of  fraud,  and  submitted  the 
validity  of  the  reliquidation  upon  the  basis  of  the  official 
papers  pertaining  to  it,  that  is,  the  certificates  of  weight, 
etc.,  upon  which  he  had  acted.  The  petitioners,  not 
taking  upon  themselves  the  burden  of  showing  that  there 
was  an  absence  of  fraud,  stood  upon  their  protest  as  to 
the  want  of  power  to  make  the  reliquidation.  The  board 
sustained  the  protest.  It  held  that  as,  under  the  condi- 
tions disclosed,  the  existence  of  power  in  the  collector 
to  make  the  reliquidation  after  one  year  depended  upon 
the  fact  of  fraud,  the  burden  was  upon  the  collector 
to  establish  that  which  was  necessary  to  sustain  his 
authority  to  act,  and  having  failed  to  do  so  the  reliquida- 
tion was  erroneous  and  the  protest  was  well  founded. 
Appeal  was  prosecuted  to  the  Court  of  Customs  Appeals, 
where  the  action  of  the  board  was  reversed.   5  Cust.  App. 
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Rep.  151.  The  court  held  that  although  it  was  true  that, 
as  applied  to  the  case  before  it,  the  existence  of  fraud  was 
essential  to  confer  upon  the  collector  the  power  which 
he  had  exerted,  as  he  had  exercised  the  authority,  the 
presumption  of  the  correctness  of  official  action  was  suffi- 
cient, without  proof  of  fraud  to  sustain  the  reliquidation. 
In  reaching  this  conclusion  it  was  expressly  decided  that, 
in  view  of  the  presumption  of  power  indulged  in,  the 
effect  of  §  21  of  the  Act  of  1874  was  to  cast  upon  the  im- 
porter the  burden  of  establishing  a  negative,  that  is,  that 
there  had  been  no  fraud.  The  case  was  remanded  for 
reconsideration  to  the  Board  of  General  Appraisers. 

While  the  protest  concerning  the  fourteen  entries  was 
pending,  the  collector  had,  for  like  alleged  fraud,  ordered 
a  reliquidation  of  the  remaining  five  of  the  nineteen  entries, 
and  by  protest  and  payment  of  duties  the  action  of  the 
collector  as  to  those  entries  was  before  the  Board  of  Gen- 
eral Appraisers  for  consideration.  They  were  heard  by 
the  board  along  with  the  entries  which  the  board  had 
under  consideration  by  virtue  of  the  remanding  order  of 
the  Court  of  Customs  Appeals.  The  board  held,  in  view 
of  the  ruling  of  the  Court  of  Customs  Appeals  as  to  the 
presumption  of  power  and  burden  of  proof,  that  the 
reliquidation  in  both  cases  was  valid  and  that  the  pro- 
tests were  consequently  without  merit.  Both  cases  were 
then  appealed  to  the  Court  of  Customs  Appeals,  which 
in  an  elaborate  opinion  reiterated  and  applied  its  pre- 
vious ruling  (7  Cust.  App.  Rep.  243),  and  the  cases  are 
here  on  the  allowance  of  a  certiorari. 

Obviously  the  whole  case  turns  upon  the  significance  of 
§  21  of  the  Act  of  1874,  the  text  of  which  is  as  follows 
(18  Stat.  186, 190)  : 

"That  whenever  any  goods,  wares,  and  merchandise 
shall  have  been  entered  and  passed  free  of  duty,  and 
whenever  duties  upon  any  imported  goods,  wares,  and 
merchandise  shall  have  been  liquidated  and  paid,  and 
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such  goodsi  wares,  and  merchandise  shall  have  been 
delivered  to  the  owner,  importer,  agent,  or  consignee, 
such  entry  and  passage  free  of  duty  and  such  settlement 
of  duties  shall,  after  the  expiration  of  one  year  from  the 
time  of  entry,  in  the  absence  of  fraud  and  in  the  absence 
of  protest  by  the  owner,  importer,  agent,  or  consignee, 
be  final  and  conclusive  upon  all  parties." 

Indisputable  also  is  it,  as  stated  by  the  Court  of  Cus- 
toms Appeals  and  long  previously  pointed  out  in  United 
States  V.  Phelps,  17  Blatchf.  312,  tibat  the  remedy  intended 
to  be  accomplished  by  the  section  in  question  was  to  pre- 
vent the  right  to  reliquidate,  which  had  previously  been 
exerted  without  limit,  from  being  exercised  except  in 
the  particular  conditions  stated,  and  thus  in  the  interest 
of  the  citizen  to  circumscribe  the  power  to  the  instances 
specified  in  order  that  imcertainty  as  to  the  finality  of 
customs  entries  might  be  removed  and  the  security  of 
conunercial  transactions  be  safeguarded.  But  from  this 
premise  we  are  of  opinion  that  the  error  of  the  construc- 
tion given  to  the  statute  below  becomes  at  once  appar- 
ent, since,  in  the  first  place,  by  a  presmnption  of  power 
it  virtually  removes  the  limitation  as  to  the  exercise  of  the 
power  which  the  statute  created;  and  further,  as  the 
necessary  result  of  the  onus  of  proof  which  the  construc- 
tion sustained,  the  remedial  purposes  of  the  statute  were 
either  wholly  negatived  or  in  any  event  greatly  perverted. 

It  is  indeed  true  that  in  the  opinion  on  the  first  hearing 
below  and  in  the  argument  at  bar  a  suggestion  was  made 
that,  as  in  the  particular  instance  the  importer  had  be- 
come an  actor  seeking  to  question  the  reliquidation,  he 
thereby,  as  an  actor,  assumed  the  burden  of  proof  as  to 
the  absence  of  fraud  which  would  not  have  rested  upon 
him  imder  the  statute  had  he  refused  to  pay  the  duty 
resulting  from  the  reliquidation  and  awaited  action  taken 
against  him  by  the  United  States  \o  enforce  it.  But  as  the 
court  below  expressly  declared  that  the  proceeding  taken 
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was  appropriate  to  resist  the  result  of  the  reliquidatioii,  if 
ill^al^  it  cannot  be  that  the  right  to  correct  the  wrong  was 
lost  by  resort  to  the  remedy  appropriate  for  its  correction. 

Moreover  the  proposition  can  alone  rest  upon  the 
assumption  that  the  limitation  on  power  which  the  statute 
imposed  was  ephemeral  while  from  the  tex:t  it  is  certain 
that  it  was  permanent  and  controlling.  The  cogency  of 
this  conclusion  stands  out  in  bold  relid  when  it  is  consid- 
ered that  the  remedial  purpose  of  the  statute  was  to  pro- 
tect the  citizen  from  the  unlimited  power  to  reliquidate 
and  the  uncertainties  affecting  commercial  transactions 
resulting  from  the  existence  of  such  power.  The  inevitable 
result  of  the  argument  is  to  cast  upon  the  citizen  the  per- 
petual burden  of  showing  that  he  had  not  been  guilty 
of  wrong  as  the  only  means  of  escaping  the  ex^cise  against 
him  of  the  unlimited  power  to  reliquidate  which  it  was 
the  purpose  of  the  statute  to  prevent. 

It  is  contended  that  although  it  be  admitted  that  the 
statute  was  wrongly  construed  below,  nevertheless  the 
reliquidation  should  be  now  sustained  because  there  was 
adequate  proof  in  the  record  to  show  the  existence  of 
fraud  which  justified  the  reliquidation  order  without  ref- 
erence to  the  presumption  upon  which  the  court  below 
based  its  conclusion.  We  do  not,  however,  think  this 
view  can  be  sustained,  since  the  erroneous  ruling  as  to 
the  statute  dominates  the  entire  situation  and  exacts  that 
the  question  of  the  existence  of  the  fraud  necessary  to  give 
rise  to  the  power  to  reliquidate  should  be  disposed  of 
by  the  tribunals  peculiarly  competent  to  consider  such 
question,  disembarrassed  from  any  mistaken  construction 
as  to  the  presumption  created  by  the  statute. 

It  follows  that  the  judgment  of  the  Court  of  Customs 
Appeals  must  be  and  it  is  reversed  and  the  cases  remanded 
to  the  Board  of  General  Appraisers  for  further  proceedings 
not  inconsistent  with  this  opinion. 

And  itia  80  ordered. 
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COMMERCIAL  CABLE  COMPANY  v.  BURLESON 

ET  AL, 

COMMERCUL    PACIFIC    CABLE    COMPANY    v. 

BURLESON  ET  AL. 

APPEALS  FROH  TH£  DISTRICT  COURT  OF  THE  UNITED 
STATES  FOB  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

Nob.  815,  816.    Argued  Mansfa  7,  1919.— Decided  June  9,  1919. 

Appellants'  suits  to  enjoin  the  Postmaster  General  from  interfering 
with  their  cable  properties,  upon  the  ground  that  requisition  of  these 
by  the  President,  followed  by  assumption  of  possession  and  control 
by  the  defendant,  was  in  excess  or  abuse  of  the  power  given  by  the 
Joint  Resolution  of  July  16,  1918,  c.  154,  40  Stat.  904,  and  not 
attended  by  adequate  provision  for  compensation,  became  moot 
when,  by  the  President's  authority,  the  properties  were  restored  to 
them,  together  with  the  revenues,  admittedly  sufficient  compensa- 
tion, derived  therefrom  during  government  operation.   P.  362. 

Apprehension  that  the  alleged  wrongs  may  be  repeated  and  that  the 
revenues  may  be  claimed  by  the  United  States,  does  not  preserve 
the  justiciable  quality  of  these  cases.   Id, 

The  diwniBsal  of  the  bills  by  the  District  Court  for  want  of  equity, 
upon  a  holding  that  compensation  was  adequately  provided  for, 
and  that  the  other  objections  were  nonjusticiable,  was  such  a  rejec- 
tion of  the  appellants'  asserted  right  as  necessitates  a  reversal  with 
directions  to  dismiss  without  prejudice  and  without  costs.  Id. 
United  Statea  v.  Hamburg-Ammcan  Co.,  239  U.  S.  466. 

255  Fed.  Rep.  99,  reversed. 

The  cases  are  stated  in  the  opinion. 

Mr.  Charles  E.  Hughes^  with  v^hom  Mr.  Wittiam  W. 
Cook  was  on  the  bri^s,  for  appellants. 

The  Solicitor  General,  with  whom  Mr.  Assistant  to  the 
Attorney  Oeneral  Todd  was  on  the  briefs,  for  appellees. 
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Mr.  Chief  Jusncfi  White  delivered  the  opinion  of  the 
court. 

By  virtue  of  the  Joint  Resolution  of  July  16,  1918,  [c. 
164,  40  Stat.  904]  considered  in  the  Dakota  Central  Tele- 
phone Case,  decided  June  2, 1919^  ante,  163,  the  President, 
by  proclamation  dated  November  2, 1918,  [40  Stat.  1872], 
assumed  control,  possession,  and  supervision  ''of  each  and 
every  marine  cable  system  and  every  part  thereof  owned 
or  controlled  and  operated  by  any  company  or  companies 
organized  and  existing  imder  the  laws  of  the  United 
States,  or  any  State  thereof.'' 

As  in  the  case  of  the  telephone  lines,  the  proclamation 
conferred  authority  upon  the  Postmaster  General  to 
carry  out  its  provisions.  In  the  name  of  the  President, 
the  Postmaster  General  then  took  possession  and  assumed 
control  of  the  cable  lines  owned  by  or  under  the  control  of 
the  two  companies  which  are  appellants  on  these  records. 
The  companies  thereupon  fil^  their  bills  in  the  com*t 
below  to  enjoin  the  Postmaster  General  or  his  representa- 
tives from  interfering  with  their  property  because  (1) 
under  the  circiunstances  alleged  the  President  had  no 
power  to  take  possession  and  control  of  the  cable  lines; 
(2)  if  he  had  such  power,  he  was  not  justified  in  exerting 
it  imder  the  conditions  stated,  and  (3)  as  the  result  of  the 
failure  to  provide  adequate  compensation,  the  taking  of 
the  cable  lines  was  void  for  repugnancy  to  the  Constitu- 
tion. These  propositions  were  based  upon  elaborate 
averments  concerning  the  subject-matter.  On  motion 
of  the  defendants  the  bills  were  dismissed  for  want  of 
equity.  The  court  held  that  as  under  the  facts  ad- 
mitted the  first  two  propositions  raised  no  question  of 
power,  but  only  charged  a  wrongful  exercise  of  a  dis- 
cretion vested,  they  stated  no  groimd  for  relief  as  the 
subject  was  not  justiciable,  and  tiiat  as  to  the  third  prop- 
osition there  was  no  equity  in  the  bill  because  the  pro- 
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vision  made  for  compensation  met  the  constitutional 
requirement. 

By  appeals^  the  cases  were  brought  here  and  were 
argued  and  submitted  in  March  last.  While  they  were 
under  advisement  the  United  States  directed  attention 
to  the  fact  that  by  authority  of  the  President  all  the  cable 
lineSi  with  which  the  two  corporations  were  concerned 
and  to  which  the  bills  related,  had  been  turned  over  to 
and  had  been  accepted  by  the  corporations  and  the  Gov- 
ernment hence  had  no  longer  any  interest  in  the  contro- 
versy. As  the  result  of  submitting  an  inquiry  to  counsel 
as  to  whether  the  cases  had  become  moot,  that  result  is 
admitted  by  the  United  States,  but  in  a  measure  is  dis- 
puted by  the  appellants  for  the  following  reasons:  First, 
it  is  said  that  as  the  taking  over  of  the  lines  by  the  Presi- 
dent was  wholly  unwarranted  and  without  any  public 
necessity  whatever,  there  is  ground  to  fear  that  tliey  may 
again  be  wrongfully  taken  unless  these  cases  now  proceed 
to  a  decree  condemning  the  original  wrong;  and  second, 
that  although  it  is  true  that  dining  the  operation  of  the 
property  while  imder  the  control  of  the  Government  all 
the  revenues  derived  from  it  were  separately  kept  and 
have  been  returned  to  the  owners  of  the  property — ^a  re- 
sult which  financially  is  satisfactory  to  them — ^neverthe- 
less, imless  there  is  a  decree  in  this  case,  the  owners  can 
feel  no  certitude  that  the  revenues  may  not  be  claimed 
from  them  by  the  United  States  in  the  future. 

But  we  are  of  opinion  that  these  anticipations  of  possi- 
ble danger  afford  no  basis  for  the  suggestion  that  the  cases 
now  present  any  possible  subject  for  judicial  action,  and 
hence  it  results  that  they  are  wholly  moot  and  must  be 
dismissed  for  that  reason.  In  giving  effect,  however,  to 
that  conclusion,  we  are  of  opinion  that  the  decrees  below, 
which  in  substance  rejected  the  rights  asserted  by  the 
complainants,  ought  not  to  be  allowed  to  stand,  but  on  the 
contrary,  following  the  well  established  precedents  (UnUed 
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States  y.  Hamburg-American  Co.,  239  U.  S.  466;  United 
States  V.  American^Asiaiic  S.  S.  Co.,  242  U.  S.  637),  the 
decrees  below  should  be  reversed  and  the  cases  remanded 
to  the  lower  court  with  directions  to  set  aside  the  decrees 
and  to  substitute  decrees  dismissing  the  bills  without 
prejudice  and  without  costs,  because  the  controversy 
which  they  involve  has  become  moot  and  is  no  longer 
therefore  a  subject  appropriate  for  judicial  action. 

And  it  is  80  ordered. 


^m^ 


LOUISVILLE  &  NASHVILLE  RAILROAD  COM- 
PANY V.  WESTERN  UNION  TELEGRAPH  COM- 
PANY. 

APPEAL  FBOM  THE  CIECUIP  COURT  OF  APPEALS  FOB  THE 

FIFTH  CIRCUIT. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COM- 
PANY V.  WESTERN  UNION  TELEGRAPH  COM- 
PANY. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 

MISSISSIPPI. 

Nob.  176,  248.    Argued  January  22,  23,  1919.— Decided  June  9,  1919. 

The  Mississippi  practice  providing  for  assessment  of  damages  and 

determination  of  the  right  of  condemnation  in  separate  proceedings 

is  consistent  with  due  process.   P.  365. 
Ck>nsistently  with  the  Fourteenth  Amendment  the  state  law  may  allow 

condemnation  for  maintaining  an  existing  telegraph  line  as  well  as 

for  building  a  new  one.   Id. 
And  where  the  judgment  in  condemnation  is  for  a  new  line,  the  state 

courts  may,  under  the  Amendment,  reserve  inquiry  into  an  aUeged 

purpose  to  use  it  for  maintaining  an  existing  line,  in  aliased  infraction 

of  the  state  law,  until  such  use  is  attempted.   Id. 
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A  judgment  of  condemnation  for  a  single  telegraph  line  on  a  railroad 
right  of  way  is  not  void  under  the  Fourteenth  Amendment  for  failure 
to  describe  the  exact  location  of  the  poles,  when  it  requires  them  to 
be  set  so  as  not  to  interfere  with  train  operations  or  the  proper  use 
of  the  right  of  way  by  the  railroad  or  by  other  telegraphs  already 
upon  it,  or  endanger  persons  or  property,  and  is  subject  to  stipula- 
tions binding  the  condemnor  to  change  its  poles,  etc.,  to  conform  to 
necessary  changes  or  new  construction  of  tracks.    P.  366. 

Parts  of  an  interstate  railroad  right  of  way  and  of  bridges  over  nav- 
igable waters  may  be  condemned  for  the  use  of  a  telegraph  company 
pursuant  to  the  state  law.    P.  367. 

The  Post-Roads  Act  of  July  24,  1866,  waived  any  objection  to  such 
exercise  of  state  sovereignly  as  an  interference  with  interstate 
commerce,  and  no  other  act  of  Congress  prevents.   Id. 

Whether  the  District  Court  properly  dismissed  a  bill  on  the  ground 
of  res  judicata,  hdd  not  necessary  to  determine  where  a  correct 
decision  on  the  merits  must  have  resulted  the  same.   Id. 

An  injunction  by  a  federal  court  forbidding  a  railroad  company  to  inter- 
rupt a  tel^raph  company  in  the  use  of  its  wires  on  the  railroad  right 
of  way  during  a  certain  period  or  until  the  telegraph  company  could 
condemn,  ^62(2  binding  on  the  federal  court  of  another  circuit.  P.  368. 

233  Fed.  Rep.  82;  107  Mississippi,  626,  afl&rmed. 

The  cases  are  stated  in  the  opinion. 

Mr.  Gregory  L.  Smith,  with  whom  Mr.  Henry  L.  Stone 
was  on  the  brief,  for  appellant  and  plaintiff  in  error. 

Mr.  Rush  Taggart  for  appellee  and  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

These  suits,  the  earlier  begun  in  the  District  Court  of 
the  United  States,  the  later  in  a  Court  of  the  State  of 
Mississippi,  are  bills  in  equity  containing  the  same  allega- 
tions and  seeking  the  same  relief.  They  both  seek  a 
decree  that  state  judgments  of  condemnation  by  eminent 
domain,  giving  to  the  telegraph  company  the  right  to 
erect  its  poles  along  the  railroad's  right  of  way  across  the 
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State  of  Mississippi^  are  void.  The  state  case  was  decided 
first  and  was  in  favor  of  the  defendant  in  error.  107 
Mississippi^  626.  Then  in  the  District  Court  the  tel- 
^raph  company  pleaded  the  state  decree  as  a  conclusive 
adjudication  and  moved  that  the  bill  and  a  supplemental 
bill  be  dismissed.  Against  the  supplemental  bill  it  also 
set  up  an  injunction  in  its  favor  granted  by  another  Court 
of  the  United  States,  reported  in  201  Fed.  Rep.  946,  and 
207  Fed.  Rep.  1.  The  bills  were  dismissed  upon  both 
grounds.  233  Fed.  Rep.  82.  147  C.  C.  A.  152.  The 
constitutional  questions  raised  are  presented  equally 
in  the  state  case  and  as  we  shall  deal  with  them  under 
that,  107  Mississippi,  626,  it  may  be  assumed,  subject  to 
those  questions,  that  the  other  decision  was  right,  as  we 
see  no  reason  to  doubt. 

The  Mississippi  proceedings  in  eminent  domain  are 
limited  in  their  effect  to  determining  the  amount  of  dam- 
ages to  be  paid.  If  the  right  to  cond^om  is  disputed  that 
is  left  to  be  decided  by  a  suit  in  equity.  Vinegar  Bend 
Lumber  Co.  v.  Oak  Grove  &  Georgetown  R.  R.  Co.,  89 
Mississippi,  84, 105-107, 110, 113.  The  railroad  company 
resorted  to  such  a  bill  in  this  case.  So  far  as  it  alleged  a 
failure  to  comply  with  the  state  laws  the  state  decision 
is  conclusive  against  it,  and  of  course  it  cannot  complain 
of  not  being  given  a  hearing  simply  because  it  is  referred 
for  that  hearing  to  a  different  suit  from  that  m  which  the 
value  of  the  property  is  fixed.  The  separation  is  familiar. 
United  States  v.  Jones,  109  U.  S.  513,  519.  Passing  these 
matters  by,  the  first  contravention  of  the  Fourteenth 
Amendment  alleged  is  that  \mder  the  Mississippi  laws 
the  right  could  be  taken  only  for  a  new  line,  whereas  the 
bill  avers  that  the  telegraph  company  wanted  the  right 
not  for  a  new  line  but  for  the  purpose  of  maintaining  an 
existing  line  that  it  had  maintained  theretofore  under  a 
contract  with  the  railroad  now  brought  to  an  end.  To 
this  the  Supreme  Court  replied  that,  the  judgments  being 
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right  upon  their  f aoe^  if  the  telegraph  company  attempted 
to  use  them  to  maintain  an  existing  line  instead  of  a  new 
one  its  rights  could  be  determined  when  the  attempt  was 
made.  The  Fourteenth  Amendment  knows  no  difference 
between  the  two  purposes,  and  the  extent  to  which  the 
telegraph  company  is  confined  to  one  of  them  under  the 
state  laws  b  for  the  State  Court  to  decide.  No  constitu- 
tional right  is  infringed  when  the  State  Court  postpones 
discussion  until  the  attempt  is  made.  The  decree  as  well 
as  the  opinion  saves  the  railroad's  right  in  that  event. 

It  is  argued  that  the  judgments  are  void  because  they 
do  not  fix  the  exact  location  of  the  tel^raph  poles  within 
the  specified  right  of  way.  But  they  allow  only  one  line 
of  poles  to  be  set  up,  and  require  it  to  be  erected  ''in  such 
manner  and  at  such  distance  from  defendant's  [the  rail- 
road's] track  as  in  no  way  to  interfere  with  the  operation 
of  trains  of  said  defendants  or  with  any  proper  and  Int- 
imate use  thereof  by  defendants,  or  the  use  by  any  tel- 
egraph or  telephone  company  now  existing  thereon,  and 
so  as  not  to  be  dangerous  to  persons  or  property,  and 
subject  to  all  the  stipulations  and  agreements  in  said 
petition  contained."  The  petition  contains  an  agreement 
that  if,  after  the  erection  of  the  poles,  etc.,  '4t  should 
become  necessary  for  the  said  defendant  to  change  the 
location  of  its  tracks,  or  construct  new  tracks,  or  side 
tracks,  where  the  same  do  not  now  exist,  and  for  such 
purpose  to  use  and  occupy  that  portion  of  said  right  of 
way  on  which  petitioner's  poles  are,  or  may  be  set,  cross 
arms  placed  thereon  and  wires  strung,  your  petitioner 
will,  at  its  own  expense  upon  reasonable  notice  from  said 
defendants,  remove  said  poles,  cross  arms  and  wires  to 
such  other  point,  or  points,  on  said  defendant's  right  of 
way  as  shall  be  designated  by  said  defendant."  This 
agreement  is  binding.  Mobile  &  Ohio  R.  R.  Co.  v.  Poskd 
TelegraphrCable  Co.,  76  Mississippi,  731,  762,  753.  The 
description  has  been  held  to  satisfy  the  requirements  of 
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state  law  and  it  would  be  extravagant  to  say  that  the 
Fourteenth  Amendm^it  made  it  bad. 

It  is  contended  that  the  State  had  no  power  to  con- 
demn for  the  use  of  the  telegraph  company  any  part  of 
the  right  of  way  of  an  interstate  road  or  bridge  over  nav- 
igable waters.  Support  for  the  argument  is  sought  in 
Western  Union  Telegraph  Co.  v.  Pennsyltxmia  R.  R.  Co., 
195  U.  S.  540.  That  case  shows,  to  be  sure,  that  the  Act 
of  July  24,  1866,  c.  230, 14  Stat.  221 ;  Rev.  Stats.,  §  5263, 
purporting  to  grant  to  any  telegraph  company  the  right 
to  construct  and  maintain  lines  along  the  post  roads  of 
the  United  States  and  to  cross  navigable  streams,  did 
not  of  itself  give  the  right  to  appropriate  private  property. 
But  it  equally  shows  tibat  Congress  gave  its  assent  to  the 
acquisition  of  such  rights  in  post  roads  by  any  means 
otherwise  proper,  as  against  any  objection  that  it  was  an 
interference  with  interstate  commerce,  and  such  is  the 
implication  of  the  cases.  ''State  sovereignty  imder  the 
Constitution  is  not  interfered  with."  Pensacola  Tel- 
egraph Co.  V.  Western  Union  Telegraph  Co.,  96  U.  S.  1, 12. 
Western  Union  Telegraph  Co.  v.  Richmond,  224  U.  S.  160, 
169.  LouismUe  &  NashviUe  R.  R.  Co.  v.  Western  Union 
Telegraph  Co.,  207  Fed.  Rep.  1, 11, 12.  The  present  deci- 
sion is  enough  to  establish  that  the  condemnation  followed 
the  state  law.  See  also  Cumberland  Telephone  &  Telegraph 
Co.  V.  Yazoo  &  Mississippi  VaUey  R.  R.  Co.,  90  Mississippi, 
686.  No  act  of  Congress  prevents  the  state  proceedings 
having  their  intended  effect. 

We  think  it  unnecessary  to  deal  with  the  somewhat 
meticulous  objections  to  the  form  in  which  the  Mississippi 
decree  was  pleaded  and  proved  in  the  District  Court  or 
to  repeat  the  answer  of  the  defendant  in  error  to  the 
contention  that  if  proved  it  was  not  an  adjudication.  If 
the  bill  in  the  District  Court  had  not  been  disposed  of  by 
the  state  decree  it  would  be  dismissed  imder  our  present 
decision.    Two  days  before  the  answer  setting  up  the 
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state  decree  the  railroad  filed  a  supplemental  bill  aU^ing 
that  the  telegraph  company  had  no  longer  any  rights 
except  mider  the  condemnation  proceedings  but  that  it 
still  was  using  its  old  line.  The  tel^raph  company  pleaded 
in  reply  an  injunction,  mentioned  above,  granted  by 
another  Coiu't  of  the  United  States,  forbidding  the  rail- 
road to  interrupt  the  telegraph  in  the  use  of  its  wires  upon 
the  railroad's  right  of  way,  the  declared  purpose  being 
to  preserve  the  status  quo  for  a  certain  time,  or  until  the 
condemnation  could  be  carried  out.  207  Fed.  Rep.  1,  5. 
If  for  any  reason  the  supplemental  bill  does  not  fall  with 
the  bill  this  earlier  action  in  the  Sixth  Circuit  (while  it 
stands,  see  252  Fed.  Rep.  29,)  properly  was  regarded  as 
precluding  contrary  action  in  the  Fifth. 

Decrees  affirmed. 


'^•^ 


PENNSYLVANIA  RAILROAD  COMPANY  v.  MINDS, 
SURVIVING  AND  LIQUIDATING  PARTNER  OF 
MINDS  ET  AL.,  LATELY  TRADING  AS  BULAH 
COAL  COMPANY. 

PENNSYLVANIA  RAILROAD  COMPANY  v.  MINDS 
ET  AL.,  TRADING  AS  BULAH  COAL  COMPANY, 

EBROti    TO    THJS    CIRCXjrr    COTTBfE    OF    APPEAIi3    FOR    THB 

TUIHD  CIBCniT* 

Noe.  293, 294.    Argued  April  23,  IQIQ.—Decided  June  9,  1919. 

In  actions  upon  two  closely  related  reparation  orders,  held  that  a  mis- 
take in  the  declarations  transposing  the  awards,  first  discovered  by 
the  District  Court  near  the  close  of  the  trial,  was  subject  to  correc- 
tion by  amendment  in  that  court's  discretion.   P.  370. 

Where  a  railroad  company,  guilty  of  unlawful  discrimination  in  car 
distribution,  for  years  contested  the  claims  of  the  injured  shippers, 
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and  offered  no  payment  of  awards  for  damages  and  interest  made  by 
the  Interstate  Commerce  Commission,  it  is  not  erroneous  in  actions 
upon  the  awards  to  pennit  the  juiy  to  allow  interest  in  its  verdiets, 
even  though  the  shippers'  claims  were  excessive.   P.  370. 

In  actions  on  reparation  orders,  hdd  that  the  District  Court  did  not 
abuse  its  discretion  in  fixing  counsel  fees,  or  commit  error  in  its 
charge  as  to  the  cost  of  producing  coal,  as  an  element  in  the  damages. 
P.  371. 

In  such  an  action,  where  there  was  expert  evidence  tending  to  prove 
(as  in  Penntyhania  R.  R.  Co.  v.  Jacoby  A  Co.,  242  U.  8. 89),  that  the 
Commission's  award  was  based  upon  tables  of  car  distribution  which 
if  followed  in  practice  would  have  given  the  complaining  shippers 
the  illegal  preference  of  which  they  complained,  held  that  the  rail- 
road was  entitled  to  an  instruction  that  the  award  should  be  dis- 
regarded if  the  Commission  followed  such  tables;  and  that  refusal 
of  its  request  for  such  instruction  would  be  substantial  error  not- 
withstanding there  was  other  evidence  as  to  the  damages  and  the 
verdict  was  much  less  than  the  award.   Id. 

Where  it  is  obvious  from  remarks  of  the  trial  judge  at  the  close  of  his 
charge  that  he  has  inadvertently  overlooked  one  of  several  requests 
to  charge  and  opportunity  is  expressly  given  to  suggest  the  omission, 
failure  to  avail  of  the  opportunity  waives  the  error  in  not  granting 
the  request;  a  general  exception  to  refusals  to  charge  as  requested 
will  not  suffice.    P.  373. 

244  Fed.  Rep.  53,  affirmed. 

The  cases  are  stated  in  the  opinion. 

Mr.  Francis  I.  (hwen  and  Mr.  Frederic  D.  McKermey, 
with  whom  Mr.  Henry  Wojf  BikU  was  on  the  brief,  for 
plaintiff  in  error. 

Mr.  James  A.  Gleason,  with  whom  Mr.  George  M.  Roads ^ 
Mr.  H.  W.  Moore  and  Mr.  John  H.  Minds  were  on  the 
brief,  for  defendants  in  error. 

Mb.  JnsTiC£  Day  delivered  the  opinion  of  the  court. 

These  cases  were  tried  together  in  the  coiuls  below  and 
may  be  considered  and  disposed  of  in  like  manner  here. 
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They  were  brought  upon  reparation  orders  made  by  tiie 
Interstate  Commerce  Commission  baaed  upon  alleged 
discrimination  against  the  plaintiffs  in  car  distribution. 
Two  periods  were  in  controversy.  In  No.  293  from  July 
1,  1902,  to  October  1,  1904;  in  No.  294  from  October  1, 
1904,  to  Jime  30, 1907.  Verdicts  and  judgments  were  re- 
covered in  both  cases  against  the  Company.  The  judg- 
ments were  aflSrmed  in  the  Circuit  Court  of  Appeals. 
244  Fed.  Rep.  53. 

During  the  first  period  James  H.  Minds  and  William 
J.  Matz,  trading  as  Bulah  Coal  Company,  operated  the 
mine  alleged  to  have  been  subjected  to  unlawful  discrim- 
ination. During  the  second  period  a  partnership,  com- 
posed of  Minds  and  the  widow  of  Matz,  trading  imder  the 
same  name,  operated  the  mine.  Two  proceedings  for 
reparation  were  brought  before  the  Interstate  Commerce 
Commission.  In  the  first  an  order  of  reparation  in  the 
sum  of  $18,591.48  was  awarded,  with  interest  thereon  at 
the  rate  of  6%  per  annum  from  Jime  28,  1907.  For  the 
second  period  an  award  was  made  in  the  sum  of  $31,715.57 
with  6%  interest  from  the  same  date.  The  verdicts  of 
the  jury  were,  for  the  first  period,  $16,092.92,  for  the 
second  period  $33,618.37. 

(1)  The  plaintiff  in  error  complains  of  the  allowance 
of  an  amendment  correcting  a  mistake  in  the  declarations 
transposing  the  awards.  The  mistake  was  first  noticed 
by  the  court  near  the  close  of  the  trial.  This  amendment 
was  so  obviously  just  and  within  the  coiu't's  discretion 
that  we  need  only  say  that  we  think  no  error  was  com- 
mitted in  allowing  it. 

(2)  It  is  insisted  that  the  coiu't  erred  in  allowing  the 
jury  to  add  interest  not  exceeding  6%  on  the  damages 
foimd;  this  upon  the  theory  that  the  recoveries  were  below 
the  amoimts  claimed  before  the  Commission  which  were 
so  large  as  to  be  wholly  imfair.  But  the  defendants  in 
error  were  entitled  to  full  compensation  for  the  damages 
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sustained  as  the  result  of  the  wrongful  discrimination 
against  them.  (§  8  of  the  Act  to  R^ulate  Commerce.) 
The  Commission  allowed  interest  as  part  of  its  award,  and 
the  District  Court  charged  the  jury  that  it  might  do  so 
in  making  up  its  verdicts.  We  see  no  error  in  this.  For 
years  these  claims  have  been  contested,  the  Company 
never  offered  any  payment  of  the  awards,  and  imless 
interest  is  to  be  allowed  there  seems  to  be  no  means  of 
making  the  claimants  whole  for  the  wrongs  sustained  by 
violations  of  the  statute. 

(3)  It  is  contended  that  the  court  erred  in  fixing  coun- 
sel fees,  as  only  those  are  allowable  which  compensate  for 
court  services.  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236 
U.  S.  412.  But  we  are  not  prepared  to  say  that  the  court 
abused  its  discretion  in  fixing  the  fees.  There  is  nothing 
to  warrant  our  interference  with  the  judgments  in  this 
respect. 

(4)  Error  is  alleged  in  the  charge  as  to  the  cost  of  pro- 
ducing the  coal  which  entered  into  the  computation  of 
damages.  Upon  this  point  there  was  a  conflict  in  the  tes- 
timony, and  an  examination  of  the  charge  satisfies  us  that 
the  question  was  fully  and  fairly  left  to  the  jury. 

(5)  We  come  to  the  final  and  most  serious  complaint 
of  error  in  the  proceedings.  As  to  the  first  period  there  was 
no  contest  over  the  amoimt  of  tonnage  which  the  plain- 
tiffs could  have  shipped  had  the  cars  been  fairly  distrib- 
uted during  that  period.  As  to  the  second  period,  the 
contention  is  that  there  was  testimony  tending  to  show 
that  the  Commission  awarded  reparation  imder  a  rule 
which  violated  its  own  final  determination  of  the  correct 
rule,  in  the  same  manner  as  was  shown  in  Pennsylvania 
R.  R.  Co.  V.  Jacdby  &  Co.j  242  U.  S.  89,  resulting  in  the 
reversal  of  the  judgment  in  that  case.  There  is  no  show- 
ing that  the  comt  gave  a  wrong  rule  in  this  respect  in  its 
charge  to  the  jury.  But  here  as  in  the  Jacdby  Case,  the 
Company  called  an  expert  witness  who  testified  that  the 
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tables  in  a  blue-print,  put  in  evidence  by  the  complainants 
before  the  Commission,  were  made  upon  a  baas  of  car 
distribution,  which,  if  applied  to  complainants,  would 
result,  as  pointed  out  in  the  Jacohy  Case,  in  giving  to  them 
the  wrongful  preference  which  had  been  awarded  to  fa- 
vored companies.  The  witness  testified  that  a  computa- 
tion showed  that  the  Commission,  in  making  its  award, 
had  followed  this  erroneous  table  and  had  used  its  per- 
centages as  the  basis  of  its  award.  The  record  discloses 
that  the  Company  asked  eighteen  special  points  to  be 
given  in  charge  to  the  jury;  in  two  of  which  it  requested 
charges  which  were  based  on  this  witness'  testimony  as  to 
the  inaccuracy  of  the  tables,  asking  the  court  in  substance 
to  say  to  the  jury  that,  if  the  Commission  used  such  tables 
in  making  its  computation,  the  awards  were  on  a  wrong 
basis  and  should  be  disr^arded. 

The  Circuit  Court  of  Appeals  answered  this  contention 
by  distinguishing  the  Jaccby  Case — in  that  the  recovery 
in  that  case  was  based  wholly  upon  the  award  of  the  Com- 
mission and  in  precisely  the  same  amount,  whereas,  in 
this  case  there  was  other  testimony  as  to  the  damages,  and 
the  jury  awarded  a  recovery  in  a  sum  much  less  than  the 
amount  fixed  by  the  Commission.  If  these  were  all 
the  grounds  of  distinction  between  this  and  the  Jacdby 
Case  we  should  be  constrained  to  hold  that  the  failure  to 
give  the  Company's  special  requests,  baaed  on  the  expert's 
testimony,  was  substantial  error,  requiring  a  reversal, 
but  at  the  close  of  his  charge  the  judge  said: 

''I  think  I  have  gone  over  the  subject  matter  of  all  the 
different  points  submitted  to  me.  So  far  as  they  are  af- 
firmed in  the  general  charge,  they  are  affirmed;  and  so 
far  as  not  affinned  in  the  general  charge,  they  are  dis- 
affirmed, and  coimsel  if  they  choose  may  call  my  attention 
to  any  specific  point  which  they  would  like  to  have  specif- 
ically answered." 

The  court  in  its  charge  had  not  adverted  to  the  effect 
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to  be  given  to  the  testimony  of  the  defendant's  expert. 
The  observations,  just  referred  to,  called  upon  counsel 
to  direct  the  court's  attention  to  points  omitted.  The 
plainti£b'  counsel  called  the  court's  attention  to  some 
things.    Counsel  for  the  Company  said: 

''In  the  first  period  we  do  not  dispute  the  lost  tonnage, 
only  the  cost.  In  the  second  period  we  dispute  the  cor- 
rectness both  of  plaintiffs'  cost  figures  and  also  the  tonnage. 
We  ask  that  the  court  so  charge." 

The  Court  responded:  ''Now,  gentlemen,  I  want  to 
make  that  clear.  In  the  first  period  there  is  no  question 
of  the  tonnage  raised.  The  defendant  concedes  the 
amount  of  the  tonnage,  and  the  difference  is  all  over  the 
cost.  So  you  need  not  trouble  yourselves  there  with  any 
other  quertion  than  the  cost  question.  In  the  second 
period  the  claim  is  questioned  in  two  respects,  the  cost, 
just  as  it  is  in  the  first  period,  and  the  tonnage  is  also 
questioned.  So  of  course  you  cannot  determine  the 
amount  of  damage  until  you  have  settled  both  of  those 
questions. 

"I  understand  that  the  parties  have  agreed  that  their 
respective  statements  of  their  positions  may  be  sent  out 
in  order  to  save  the  jury  the  labor  of  making  calculations? 
Is  that  correct?" 

Counsel  for  the  plaintiffs  and  for  the  Company  each 

answered,  "Yes,  sir." 

The  Court:  "So,  gentlemen,  you  will  have  the  benefit 
of  the  figuring  of  the  parties  on  each  side,  which  will  pre- 
sent their  respective  views.  You  will  take  the  case  and 
dispose  of  it.    .    .    . 

"Counsel  for  the  defendant  excepted  to  the  refusal 
of  the  learned  trial  judge  to  charge  as  requested  by  them 
in  such  points  as  were  not  affirmed.  (Exception  noted 
for  defendant  by  direction  of  the  court.) " 

We  have  then  this  situation:  After  a  charge,  dealing 
with  the  general  questions  in  the  case,  with  numerous 
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special  requests  to  charge  ^'points/'  as  they  are  called,  the 
presiding  judge  expressed  the  view  that  he  thought  he 
had  gone  over  the  subjects  embraced  in  the  requests  sub- 
mitted. That  he  had  omitted  some  is  not  surprisiog,  for 
the  court  was  dealing  with  an  exceedingly  difficult  and 
complicated  situation  of  car  distribution,  concerning  which 
the  Interstate  Commerce  Commission,  the  body  primarily 
entrusted  with  the  determination  of  such  matters,  had 
long  deliberated  before  announcing  the  rule  upon  which 
it  finally  acted  and  made  its  award  in  the  series  of  cases 
of  which  those  now  before  us  are  a  part.  Upon  the  in- 
vitation of  the  trial  judge  the  Company's  counsel  made 
the  request  which  we  have  quoted,  and  the  judge  at  once 
complied  with  it,  and  charged,  as  counsel  desired,  upon 
that  particular  subject,  adding  that  he  understood  that 
the  parties  had  agreed  that  the  respective  statements  of 
their  positions  might  go  to  the  jiuy  to  save  it  the  labor  of 
making  calculations.  In  this  way  the  parties  got  before 
the  jury  the  calculations  showing  their  respective  claims. 
This  may  have  been  and  probably  was  the  reason  for  the 
failure  of  counsel  to  call  attention  to  the  omission  to  an- 
swer the  particular  points  requested  concerning  the  ^ect 
to  be  given  to  the  testimony  of  the  defendant's  witness, 
if  credited  by  the  jury.  Apparently  counsel  were  satisfied 
when  the  jury  had  before  it  the  table  showing  the  basis 
of  their  claims  in  the  case.  But,  whatever  the  reason, 
the  court  after  a  careful  and  painstaking  charge,  thinking 
he  had  answered  the  '^ points"  of  both  sides,  called  upon 
counsel  to  suggest  omissions  as  to  particular  points;  then 
followed  the  proceedings  already  recited.  We  think  coun- 
sel should  have  directed  attention  to  the  omission  which 
it  is  evident  was  inadvertent.  The  case,  in  this  aspect,  is 
entirely  unlike  the  Jaccby  Case,  where  a  specific  request 
was  made  and  refused,  and  a  recovery  had  upon  an  award 
of  the  Commission  which  the  testimony  tended  to  show 
was  made  upon  a  wrong  basis. 
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This  court  has  repeatedly  held  that  objections  to  the 
charge  of  a  trial  judge  must  be  specifically  made  in  order 
that  he  may  be  given  an  opportunity  to  correct  errors  and 
omissions  himself  before  the  same  are  made  the  basis  of 
error  proceedings;  this  is  the  only  course  fair  to  the  court 
and  the  parties.  McDermott  v.  Severe,  202  U.  S.  600,  610 
Norfolk  &  Western  Ry.  Co.  v.  Earnest,  229  U.  S.  114,  120 
United  States  v.  U.  S.  FidelUy  Co.,  236  U.  S.  512,  529 
Jacobs  V.  Southern  Ry.  Co.,  241  U.  S.  229,  236;  Guerini 
Stone  Co.  v.  Carlin  Constniction  Co.,  248  U.  S.  334,  338. 
Parties  may  not  rest  content  with  the  procedure  of  a 
trial,  saving  general  exceptions  to  be  made  the  basis  of 
error  proceedings,  wh^i  they  might  have  had  all  they 
were  entitled  to  by  the  action  of  the  trial  court  had  its 
attention  been  seasonably  called  to  the  matter. 

The  trial  court  and  the  Court  of  Appeals  have  refused  to 
distiurb  the  amoimts  awarded  by  the  jury  as  compensation 
for  the  clear  violation  of  the  Interstate  Commerce  Act, 
which  these  records  disclose,  and  which  were  very  much 
less  than  the  sums  awarded  by  the  Commission  when  the 
allowance  of  interest  is  considered  which  imder  the  court's 
instructions  entered  into  the  verdicts.  We  think  the  only 
serious  ground  upon  which  reversal  may  be  asked  is  found 
in  the  failure  to  give  the  points,  to  which  we  have  referred, 
and  as  to  them,  we  are  of  the  opinion  that  such  failure 
was  waived  by  the  course  of  proceeding  to  which  atten- 
tion has  been  directed. 

Affirmed. 
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dbGanay  v.  lederer,  collector  of  inter- 
nal revenue. 

CEBTIFICATJB  ¥BOM.  THE  CIRCUIT  COTTKF  OF  APPAALB  VOB 

TBE  CTiBD  ciBcnrr. 

No.  319.    Argued  April  23, 1919.— Decided  June  9, 1919. 

Stocks  and  bonds  issued  by  domestic  corporations,  and  mortgages 
secured  on  domestic  real  estate,  were  owned  by  an  alien  nonresident 
but  were  in  the  hands  of  an  agent  in  this  country,  empowered  to  sell, 
assign  and  transfer  any  of  them  and  to  invest  and  reinvest  the  pro- 
ceeds as  it  might  deem  best  in  the  management  of  the  business 
affairs  of  the  owner.  Held,  that  the  income  was  subject  to  tax  under 
the  Income  Tax  Law  of  October  3,  1913,  c.  16,  S  Hi  A,  subdiv.  1, 
38  Stat.  166,  as  income  from  "property  owned  •  •  •  in  the 
United  States  by  persons  residing  elsewhere.''  P.  380. 

Bonds,  mortgages  and  certificates  of  stock  aie  ordinarily  regarded  as 
"property";  and  that  term  is  presumed  to  have  been  used  in  the 
statute  with  its  ordinary  sense,  nothing  to  the  oontraiy  appearing. 
Id. 

It  is  well  settled  that  such  property  may  have  a  situs  for  taxation  at  a* 
place  other  than  the  owner's  domicile.   P.  381. 

The  case  is  stated  in  the  opinion. 

Mr.  James  WiUan  Bayard  for  DeGanay : 
Intangible  personal  property  has  its  situs  at  the  dom- 
icile of  the  owner  and,  in  the  absaice  of  special  statutory 
provisions,  is  not  subject  to  taxation  elsewhere.  KirUand 
y.  Hotchki88,  100  U.  S.  491;  State  Tax  an  Foreign  Held 
Bands,  15  Wall.  300;  Tappan  v.  Merchants'  National 
Bank,  19  Wall.  490;  Union  Refrigerator  Transit  Co.  v. 
Kentucky  J  199  U.  S.  194;  Provident  Savings  Association  v. 
Kentucky,  239  U.  S.  103;  Fidelity  &  Columbia  Trust  Co. 
V.  LouismUe,  245  U.  S.  54;  Buck  v.  Beach,  206  U.  S.  392. 
There  are  no  special  words  in  this  statute  which  indicate 
the  intent  to  reach  any  particular  classes  of  property. 
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It  would  follow,  therefore,  that  the  words  ''property 
owned  in  the  United  States''  should  be  taken  in  their 
ordinary  l^gal  meaning,  and  that  they  should  not  be 
ext^ided  to  include  intangible  property  owned  by  an 
alien  not  resident  in  the  United  States,  because  such  in- 
tangible personal  property,  under  the  general  rule  we  have 
above  quoted,  has  for  its  sUma  the  domicile  of  that  alien 
nonresident.  30  Op.  Atty.  Gen.  230;  id.  273.  The  pro- 
visions of  the  act  should  not  be  extended  beyond  the 
clear  import  of  its  terms.  GcvJtd  v.  Gculdy  245  U.  S.  151. 
See  also  the  instructions  of  the  Commissioner  of  Internal 
Revenue  of  August  12,  1914,  16  T.  D.,  Int.  Rev.,  118, 
and  December  28,  1914,  id.  305,  following  the  above 
opinions  of  the  Attorney  General,  and  the  Revenue  Acts 
of  September  8,  1916,  §  1,  39  Stat.  756,  and  February  24, 
1919,  §  213  (c),  40  Stat.  1057, 1066. 

The  plaintiff  is  subject  to  taication  in  the  country  of  her 
reddence  and  the  presumption  is  against  a  construction 
which  would  result  in  double  taxation. 

Mr.  Assistant  Attorney  General  Brown,  with  whom  Mr. 
W.  C.  Herron  was  on  the  brief,  for  Lederer: 

The  brief  reviewed  the  following  cases:  Savings  &  Loan 
Society  V.  MvUnomah  County,  169  U.  S.  421;  State  Tax  on 
Foreign  Held  Bonds,  15  Wall.  300;  KirOand  v.  Hotchkiss, 
100  U.  S.  491;  United  States  v.  Erie  Ry.  Co.,  106  U.  S.  327; 
Railroad  Co.  v.  CoUectar,  100  U.  S.  595;  United  States  v. 
Railroad  Co.,  17  Wall.  322;  New  Orleans  v.  Stempel,  175 
U.  S.  309;  Bristol  v.  Washington  County,  177  U.  S.  133; 
Eidman  v.  Martinez,  184  U.  S.  578;  Blackstone  v.  Miller, 
188  U.  S.  189;  Carry  v.  Baltimore,  196  U.  S.  466;  Metropolr 
Han  Life  Ins.  Co.  v.  New  Orleans,  205  U.  S.  395;  Buck  v. 
Beach,  206  U.  S.  392;  Burke  v.  WeUs,  208  U.  S.  14;  Walker 
V.  Jack,  88  Fed.  Rep.  576;  Selliger  v.  Kentucky,  213  U.  S. 
200;  Union  Refrigerator  Transit  Co.  v.  Kentucky,  199  U.  S. 
194;  Southern  Pacific  Co.  v.  Kentucky,  222  U.  S.  63;  Liver- 
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pool  &c.  Ins.  Co.  V.  Orleans  Assessors,  221  U.  S.  346; 
Hawley  v.  Maiden,  232  U.  S.  1 ;  Wheeler  v.  New  York,  233 
U.  S.  434;  Rogers  v.  Hennepin  County,  240  U.  S.  184; 
BtiUen  V.  Wisconsin,  240  U.  S.  625;  Fidelity  &  Columbia 
Trust  Co.  V.  Louisville,  245  U.  S.  54;  Iowa  v.  Slimmer,  248 
U.  S.  115;  Willing  v.  Pero/,  5  Rawle,  264;  Attorney  General 
V.  Bouwens,  4  M.  &  W.  171 ;  Commissioner  of  Stamps  v. 
ffopc  [1891],  A.  C,  476;  Neiv  York  Breweries  Co.  v.  Attor- 
ney General  [1899],  A.  C.  62;  Lecouturier  v.  Ray  [1910], 
A.  C.  262;  Rex  v.  Lovitt  [1911],  A.  C.  212;  Royal  Bank  of 
Canada  v.  Rex  [1913],  A.  C.  283;  Inland  Revenue  Commis- 
sioners V.  MuUer  &  Company^ s  Margarine  [1901],  A.  C.  217. 

Mb.  Justice  Day  delivered  the  opinion  of  the  court. 

The  Act  of  October  3, 1913,  c.  16,  §  11,  A,  subdivision  1, 
38  Stat.  166,  provides: 

''That  there  shall  be  levied,  assessed,  collected  and  paid 
annually  upon  the  entire  net  income  arising  or  accruing 
from  all  sources  in  the  preceding  calendar  year  to  every 
citizen  of  the  United  States,  whether  residing  at  home  or 
abroad,  and  to  every  person  residing  in  the  United  States, 
though  not  a  citizen  thereof,  a  tax  of  1  per  centum  per 
annum  upon  such  income,  except  as  hereinafter  provided; 
and  a  like  tax  shall  be  assessed,  levied,  collected,  and 
paid  annually  upon  the  entire  net  income  from  all  property 
owned  and  of  every  business,  trade,  or  profession  carried 
on  in  the  United  States  by  persons  residing  elsewhere." 

Under  this  statutory  provision  a  question  arose  as  to 
the  taxability  of  income  from  certain  securities  of  Emily 
R.  DeGanay,  a  citizen  and  resident  of  France.  The  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District 
of  Pennsylvania  held  the  income  from  the  securities  tax- 
able. 239  Fed.  Rep.  568.  The  case  is  here  upon  certificate 
from  the  Circuit  Court  of  Appeals,  from  which  it  appears: 
That  Emily  R.  DeGanay  is  a  citizen  of  France,  and  re- 
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sides  in  that  country.  That  her  father  was  an  American 
citizen  domiciled  in  Pennsylvania,  and  died  in  1885, 
having  devised  one-fourth  of  his  residuary  estate,  con- 
sisting of  real  property,  to  the  Pennsylvania  Company 
for  Insurance  on  Lives  and  Granting  Annuities,  in  trust 
to  pay  the  net  income  thereof  to  her.  She  also  inherited 
from  her  father  a  large  amount  of  personal  property  in 
her  own  right  free  from  any  trust.  This  personal  prop- 
erty is  invested  in  stocks  and  bonds  of  corporations  or- 
ganized under  laws  of  the  United  States  and  in  bonds 
and  mortgages  secured  upon  property  in  Pennsylvania. 
Since  1885  the  Pennsylvania  Company  has  been  acting 
as  her  agent  under  power  of  attorney,  and  has  invested 
and  rdnvested  her  property,  and  has  collected  and  re- 
mitted to  her  the  net  income  therefrom.  The  certificates 
of  stocks,  bonds  and  mortgages  had  been  and  were  in 
1913  in  the  Company's  possession  in  its  offices  in  Phil- 
adelphia. The  Company  made  a  return  of  the  income 
collected  for  the  plaintiff  for  the  year  1913  both  from  her 
real  estate,  which  is  not  in  controversy  here,  and  her  net 
income  from  corporate  stocks  and  bonds  and  the  bonds 
and  mortgages  held  by  her  in  her  own  right.  The  tax  was 
paid  under  protest  and  recovery  was  sought  by  the  proper 
action. 

The  question  certified  is  limited  to  the  net  income 
collected  by  virtue  of  the  power  of  attorney  from  the 
personal  property  owned  by  the  plaintiff  in  her  own  right. 

The  power  of  attorney,  which  is  attached  to  the  cer^ 
tificate,  authorizes  the  agent: 

''To  sell,  assign,  transfer  any  stocks,  bonds,  loans,  or 
other  securities  now  standing  or  that  may  hereafter  stand 
in  my  name  on  the  books  of  any  and  all  corporations, 
national,  state,  municipal  or  private,  to  enter  satisfac- 
tion upon  the  record  of  any  indenture  or  mortgage  now 
or  hereafter  in  my  name,  or  to  sell  and  assign  the  same 
and  to  transfer  policies  of  insurance,  and  the  proceeds. 
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also  any  other  moneys  to  invest  and  reinvest  in  such 
securities  as  they  may  in  their  discretion  deem  safe  and 
judicious  to  hold  for  my  account;  to  collect  and  receipt 
for  all  interest  and  dividends,  loans,  stocks,  or  other 
securities  now  or  hereafter  belon^ng  to  me,  to  ^idorse 
checks  payable  to  my  order  and  to  make  or  enter  into  any 
agreement  or  agreements  they  may  deem  necessary  and 
best  for  my  interest  in  the  management  of  my  business 
and  affairs,  also  to  represent  me  and  in  my  behalf,  to 
vote  and  act  for  me  at  all  meetings  connected  with  any 
company  in  which  I  may  own  stocks  or  bonds  or  be 
interested  in  any  way  whatever,  with  power  also  as 
attorney  or  attorneys  under  it  for  that  purpose  to  make 
and  substitute,  and  to  do  all  lawful  acts  requisite  for 
effecting  the  premises,  hereby  ratifying  and  confirming 
all  that  the  said  attorney  or  substitute  or  substitutes 
shall  do  therein  by  virtue  of  these  presents." 

The  question  certified  is:  ''If  an  alien  non-resident  own 
stocks,  bonds,  and  mortgages  secured  upon  property  in 
the  United  States  or  payable  by  persons  or  corporations 
there  domiciled;  and  if  the  income  therefrom  is  collected 
for  and  remitted  to  such  non-resident  by  an  agent  dom- 
iciled in  the  United  States;  and  if  the  agent  has  physical 
possession  of  the  certificates  of  stock,  the  bonds  and  the 
mortgages;  is  such  income  subject  to  an  income  tax  under 
the  Act  of  October  3d,  1913?'' 

The  question  submitted  comes  to  this:  Is  the  income 
from  the  stock,  bonds  and  mortgages,  held  by  the  Penn- 
sylvania Company,  derived  from  property  owned  in  the 
United  States?  A  learned  argument  is  made  to  the  effect 
that  the  stock  certificates,  bonds  and  mortgages  are  not 
property,  that  they  are  but  evidences  of  the  ownership 
of  interests  which  are  property;  that  the  property,  in  a 
legal  sense,  represented  by  the  securities,  would  exist  if 
the  physical  evidences  thereof  were  destroyed.  But  we 
are  of  opinion  that  these  refinements  are  not  decisive  of 
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the  oongressioiial  intent  in  using  the  term  '^property"  in 
this  statute.  Unless  the  contrary  appears,  statutory  words 
are  presumed  to  be  used  in  their  ordinary  and  usual  sense, 
and  with  the  meaning  commonly  attributable  to  them. 
To  the  general  understanding  and  with  the  common 
meaning  usually  attached  to  such  descriptive  terms,  bonds, 
mortgages,  and  certificates  of  stock  are  regarded  as  prop- 
erty. By  state  and  federal  statutes  they  are  often  treated 
as  property,  not  as  mere  evidences  of  the  interest  which 
they  represent.  In  Blackstone  v.  Miller,  188  U.  S.  189, 
206,  this  court  held  that  a  deposit  by  a  citizen  of  Illinois 
in  a  trust  company  in  the  City  of  New  York  was  subject 
to  the  transfer  tax  of  the  State  or  New  York  and  said: 
''There  is  no  conflict  between  our  views  and  the  point 
decided  in  the  case  reported  under  the  name  of  Stale  Tax 
an  Foreign  Held  Bonds,  15  Wall.  300.  The  taxation  m 
that  case  was  on  the  interest  on  bonds  held  out  of  the 
State.  Bonds  and  negotiable  instruments  are  more  than 
merely  evidences  of  debt.  The  debt  is  inseparable  from 
the  paper  which  declares  and  constitutes  it,  by  a  tradition 
which  comes  down  from  more  archaic  conditions.  Bacon 
y.  Hooker,  177  Massachusetts,  335,  337." 

The  Court  of  Appeals  of  New  York,  recognizing  the 
same  principle,  treated  such  instruments  as  property  in 
People  ex.  rd.  Jegereon  v.  Smith,  88  N.  Y.  576,  585: 

''  It  is  clear  from  the  statutes  referred  to  and  the  author- 
ities cited  and  from  the  understanding  of  business  men  in 
commercial  transactions,  as  well  as  of  jurists  and  l^is- 
lators,  that  mortgages,  bonds,  bills  and  notes  have  for 
many  purposes  come  to  be  regarded  as  property  and  not 
as  the  mere  evid^ices  of  debts,  and  that  they  may  thus 
have  a  eiUue  at  the  place  where  they  are  found  like  other 
visible,  tangible  chattels." 

We  have  no  doubt  that  the  securities,  herein  involved, 
are  property.  Are  they  property  within  the  United  States? 
It  is  insisted  that  the  maxim  mohUia  seguuntur  personam 
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applies  in  this  instance^  and  that  the  situs  of  the  property 
was  at  the  domicile  of  the  owner  in  France.  But  this 
court  has  frequently  declared  that  the  maxim,  a  fiction 
at  most,  must  yield  to  the  facts  and  circumstances  of 
cases  which  require  it;  and  that  notes,  bonds  and  mort- 
gages may  acquire  a  situs  at  a  place  other  than  the  domi- 
cile of  the  owner,  and  be  there  reached  by  the  taxing 
authority.  It  is  only  necessary  to  refer  to  some  of  the 
decisions  of  this  court.  New  Orleans  v.  Stempel,  175  IT. 
S.  309;  Bristol  v.  Washington  County,  177  U.  S.  133; 
Blackstone  v.  Miller^  supra;  State  Board  of  Assessors  v. 
Comptoir  National  (TEscompte,  191  IT.  S.  388;  Carstairs 
V.  Cochran,  193  U.  S.  10;  Scottish  Union  &  National  Ins. 
Co.  V.  Bowland,  196  IT.  S.  611;  Wheeler  v.  New  York,  233 
IT.  S.  434,  439;  Iowa  v.  Slimmer,  248  IT.  S.  115,  120. 
Shares  of  stock  in  national  banks,  this  court  has  held,  for 
the  purpose  of  taxation  may  be  separated  from  the  domi- 
cile of  the  owner,  and  taxed  at  the  place  where  held. 
Tappan  v.  Merchants'  National  Bank,  19  Wall.  490. 

In  the  case  under  consideration  the  stocks  and  bonds 
were  those  of  corporations  organized  under  the  laws 
of  the  United  States,  and  the  bonds  and  mortgages  were 
secured  upon  property  in  Pennsylvania.  The  certificates 
of  stock,  the  bonds  and  mortgages  were  in  the  Pennsyl- 
vania Company's  offices  in  Philadelphia.  Not  only  is 
this  so,  but  the  stocks,  bonds  and  mortgages  were  held 
under  a  power  of  attorney  which  gave  autiiority  to  the 
agent  to  sell,  assign,  or  transfer  any  of  them,  and  to  invest 
and  reinvest  the  proceeds  of  such  sales  as  it  might  deem 
best  in  the  management  of  the  business  and  affairs  of  the 
principal.  It  is  difiictilt  to  conceive  how  property  ootild 
be  more  completely  localized  in  the  United  States.  There 
can  be  no  question  of  the  power  of  Congress  to  tax  the 
income  from  such  securities.  Thus  situated  and  held,  and 
with  the  authority  given  to  the  local  agent  over  them, 
we  think  the  income  derived  is  clearly  from  property 
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within  the  United  States  within  the  meaning  of  Congress 
as  expressed  in  the  statute  under  consideration.  It  fol- 
lows that  the  question  certified  by  the  Circuit  Court  of 
Appeals  must  be  answered  in  the  affirmative. 

So  ordered. 

Mr.  Justice  McReykolds  took  no  part  in  this  case. 


T.    H.    SYMINGTON    COMPANY    v.    NATIONAL 
MALLEABLE  CASTINGS  COMPANY  ET  AL. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

FIRST  CIRCUIT. 

MINER  V.  T.  H.  SYMINGTON  COMPANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SEVENTH  CIRCUIT. 

Nq6.  31,  24.    Argued  April  19,  22,  1918.— Decided  June  9,  1919. 

Where  certain  claims  of  a  patent  called  for  a  "pocket"  or  housing, 
without  indicating  whether  it  must  be  intend  or  might  also  be  made 
in  two  or  more  parts  to  be  assembled,  held  that  the  latter  interpreta- 
tion was  the  correct  one,  in  view  of  another  claim  calling  for  the 
integral  form  distinctly  and  a  provision  of  the  specifications  saying 
"  the  pocket  may  be  cast  in  a  single  piece."   P.  385. 

As  between  two  patentees,  he  of  the  prior  application  and  patent  is 
presumptively  the  prior  inventor.    Id, 

Oral  testimony  tending  to  show  prior  invention  as  against  an  existing 
patent  is,  in  the  absence  of  models,  drawings,  or  kindred  evidence, 
open  to  grave  suspicion,  particularly  if  taken  long  after  the  time  of 
allied  invention.   P.  386. 

A  mental  conception  in  process  of  development,  occasionally  outlined 
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on  scrape  of  paper,  subsequently  discarded,  and  roughly  worked 
into  a  small  wooden  model  with  a  pen-knife,  hM  not  to  amount  to 
invention.   P.  386. 

230  Fed.  Rep.  821 ;  234  id.  343,  affirmed. 

229  Fed.  Rep.  730,  reversed. 

The  cases  are  stated  in  the  opinion. 

Mr.  George  I.  Haight  for  petitioner  in  No.  24. 

Mr.  MekriUe  Church  and  Mr.  Gilbert  P.  Ritter,  with 
whom  Mr.  W.  S.  Symington,  Jr.,  and  Mr.  Ernest  F. 
Mechlin  were  on  the  briefsi  for  petitioner  in  No.  31  and 
respondent  in  No.  24. 

Mr.  Charles  Neave,  with  whom  Mr.  Clarence  D.  Kerr 
was  on  the  brief,  for  respondents  in  No.  31. 

Mb.  Justice  Van  Devanter  delivered  the  opinion 
of  the  court. 

These  cases  are  so  related  that  they  may  be  disposed 
of  together.  Each  is  a  suit  to  enjoin  the  infringement  of 
a  patent.  One  was  begun  in  the  District  of  Maine  and  is 
based  on  letters  patent  granted  May  7,  1901,  to  Jacob  J. 
Byers  on  an  application  filed  April,  21  1900.  The  other 
was  begun  in  the  Northern  District  of  Illinois  and  is  based 
on  letters  patent  granted  February  18,  1902,  to  William 
H.  Emerick  on  an  application  filed  May  24,  1901.  Both 
patents  cover  an  improvement  in  draft  rigging  for  rail- 
road cars.  In  each  suit  it  became  necessary  to  compare 
the  patents,  determine  whether  the  invention  of  one  was 
anticipated  by  the  other,  and  ascertain  which  of  the 
patentees  was  the  original  and  first  inventor.  Ultimately 
the  suits  reached  the  Circuit  Courts  of  Appeals  for  the 
circuits  in  which  they  were  brought.  In  the  Maine  suit 
the  court  held  that  Byers  was  the  prior  inventor  and  that 
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claims  three,  five  and  six  of  the  patent  to  him  were  valid 
and  infringed.  230  Fed.  Rep.  821;  234  Fed.  Rep.  343. 
In  the  Illinois  suit  the  court  held  that  Emerick  was  the 
prior  inventor  and  that  claims  one,  two,  three  and  four 
of  the  patent  to  him  were  valid  and  infringed.  229  Fed. 
Rep.  730.  These  conflicting  decisions  led  to  the  allowance 
of  the  present  writs  of  certiorari. 

While  the  discussion  at  the  bar  and  in  the  briefs  has 
taken  a  wide  range,  only  two  points  need  be  considered. 

One  of  the  elements  called  for  by  the  claims  in  the  Byers 
patent  which  were  sustained  is  a  ''pocket"  or  housing, 
which  is  to  hold  other  parts  in  place.  The  corresponding 
element  of  the  Emerick  patent  is  described  as  ''counter- 
part castings"  and  is  in  two  parts.  Whether  the  Byers 
pocket  was  to  be  integral  or  might  be  in  two  or  more  parts 
is  a  matter  about  which  the  two  courts  differed.  In  the 
Maine  suit  it  was  held  that  the  claims  were  not  limited  to 
an  integral  pocket,  but  in  the  Illinois  suit  the  ruling  was 
the  other  way.  The  former  view,  as  it  seems  to  us,  is 
the  right  one.  There  is  nothing  in  Byers'  claims  which 
were  sustained  indicating  that  the  pocket  is  to  be  integral, 
while  there  is  a  distinct  call  for  such  a  pocket  in  claim 
nine.  The  difference  in  terms  points  persuasively  to  a 
difference  in  purpose,  and  the  specification  does  even 
more,  for  it  says  "  the  pocket  may  be  cast  in  a  single  piece. " 
This  is  the  common  form  of  designating  an  admissible 
alternative  in  such  instruments.  Of  course,  the  other 
alternative  is  casting  it  in  a  plurality  of  pieces.  When 
this  is  done  and  the  pieces  are  assembled  they  form  a 
pocket  and  serve  in  the  same  way  as  if  there  were  but  one. 

The  courts  differed  also  as  to  who  was  the  prior  in- 
ventor. Presumptively  it  was  Byers,  for  his  application 
and  patent  were  both  prior  to  Emerick's  application. 
Recognizing  this,  the  parties  claiming  under  Emerick 
sou^t  by  proof  to  carry  his  invention  back  to  an  earlier 
date,  and  to  that  end  produced  the  testimony  of  three 
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witnesses,  Emerick  being  one.  All  three  testified  in  both 
suits,  their  testimony  being  substantially  the  same  in 
both.  In  the  Mame  suit  the  court  pronounced  this 
testimony  too  equivocal  and  uncertain  to  establish  priority 
as  against  Byers'  application  and  patent,  but  in  the 
Illinois  suit  the  court,  although  regarding  the  testimony 
as  hardly  satisfactory,  gave  effect  to  it.  On  reading  it 
we  are  persuaded  that  it  was  clearly  insufficient. 

This  court  has  pointed  out  that  oral  testimony  tending 
to  show  prior  invention  as  agtunst  existing  letters  patent 
is,  in  the  absence  of  models,  drawings  or  kindred  evidence, 
open  to  grave  suspicion;  particularly  if  the  testimony  be 
taken  after  the  lapse  of  years  from  the  time  of  the  aUeged 
invention.  Deering  v.  Winona  Harvester  Works,  155  TJ.  S. 
286,  300.  And  it  has  said:  ''A  conception  of  the  mind  is 
not  an  invention  until  represented  in  some  physical  form, 
and  imsuccessful  experiments  or  projects,  abandoned  by 
the  inventor,  are  equally  destitute  of  that  character.'' 
Clark  Thread  Co.  v.  WiUimanMc  Linen  Co.,  140  U.  S. 
481,  489. 

Here  the  evidence  was  oral.  No  model,  drawing  or 
kindred  exhibit  was  produced.  Fifteen  years  had  elapsed 
since  the  date  as  of  which  invention  was  being  claimed. 
The  testimony  was  not  direct  and  strong,  but  weak  and 
uncertain  and  in  some  respects  contradictory.  At  most 
it  only  disclosed  a  mental  conception  in  process  of  develop- 
ment which  occasionally  was  outlined  on  scraps  of  paper 
and  then  committed  to  the  waste  basket  and  was  roughly 
worked  into  a  wooden  model  four  or  five  inches  long  with 
a  pen  knife.  The  first  real  model  or  drawing  was  made 
about  the  time  of  the  actual  application  for  a  patent  and 
there  was  no  attempt  at  reduction  to  practice  until  after 
the  patent  was  issued.  Such  proof  imder  the  rule  just 
stated  does  not  suffice. 

Decree  in  No.  SI  affirmed. 
Decree  in  No.  £4  reversed. 
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NORTHERN  PACIFIC  RAILWAY  COMPANY  ET 

AL.  V.  McCOMAS- 


CEBTIOBABI  TO  THE  SXXPREICE  C0X7BT  OF  THE  STATE  OF 

OBEOON. 

No.  172.    Argued  January  22,  1919.— Decided  June  9,  1919. 

Lands  constituting  parts  of  odd-numbered  sections  within  the  primaiy 
limits  of  the  land  grant  made  to  the  Northern  Pacific  Railroad  Com- 
pany by  the  Act  of  July  2,  1864,  c.  217,  13  Stat.  365,  but  which, 
at  the  date  when  that  company's  line  opposite  them  was  definitely 
located,  were  claimed  by  the  State  of  Oregon  under  the  Swamp  Land 
Acts,  as  evidenced  by  its  selection  list  on  file  in  the  Land  Depart- 
ment, were  excepted  by  the  Act  of  1864  from  the  grant  of  place 
lands,  whether  the  claim  of  the  State  was  valid  or  not.    Pp.  389, 391. 

Patents  erroneously  issued  for  such  lands,  as  place  lands,  gave  to  the 
railroad  only  the  legal  title,  leaving  the  equitable  title  in  the  United 
States.    Id. 

Undisputed  possession,  cultivation  and  improvement  of  public  lands, 
under  a  conveyance  from  a  State  based  on  an  unapproved  selection 
of  the  lands  as  swamp  lands,  can  convey  no  title.   P.  391. 

Where  public  lands  are  claimed  by  an  individual  under  the  Swamp 
Land  Act,  and  by  a  railroad  under  lieu  selections,  the  courts  cannot 
anticipate  adjudication  by  the  Land  Department,  beyond  protecting 
or  restoring  a  possession  lawfully  acquired.   P.  392. 

Whether  public  lands  are  such  as  to  come  within  the  Swamp  Land 
Act  and  whether  they  have  been  so  occupied  and  appropriated  as  not 
to  be  subject  to  lieu  selection  by  a  railroad,  are  questions  for  the  de- 
cision of  the  Land  Department.    Id, 

Approval  of  a  lieu  land  selection  is  not  a  mere  formal  act,  but  involves 
an  exercise  of  sound  discretion  by  the  Secretary  of  the  Interior. 
P.  393. 

The  Secretary  may  reject  such  a  selection  and  hold  the  title  in  the 
United  States  for  the  protection  of  a  bona  fide  occupant,  who  under 
a  misunderstanding  of  his  rights  has  reclaimed  and  improved  the 
land  at  large  cost.  Id.   WiUiama  y.  United  States,  IdSV.  8. 5U,  52^. 

Where  land,  occupied  and  claimed  by  an  individual  under  the  swamp 
land  law,  was  patented  pending  the  suit  to  a  railroad  under  a  lieu 


388  OCTOBER  TERM,  1918. 

Oimiion  of  ihe  Ck>urt.  8S0U.8. 

selection,  hdd  that  the  occupant  could  not  avail  of  the  statute  of 
limitations  or  attack  the  patent  collateraUy.   P.  393. 

Where  a  railroad  reconveys  lands  erroneously  patented  as  place 
lands,  and  selects  them  as  lieu  lands,  the  fact  that  the  land  officers 
entertain  the  selections  and  pass  one  of  them  to  patent  establishes 
that  the  reconveyance  was  accepted  by  the  United  States.  Id. 

82  Oregon,  639,  reversed. 

Th£  case  is  stated  in  the  opinion. 

Mr.  Charles  Donnelly,  with  whom  Mr.  Charles  W.  Bunn 
was  on  the  brief,  for  petitioners. 

Mr.  Harvey  M.  Friend  for  respondent. 

Mr*  Justice  Van  Devanteb  delivered  the  opinion  of 
the  court. 

This  is  a  suit  to  quiet  title  in  the  plaintiff  to  five  small 
tracts  of  land  in  Umatilla  County^  Oregon^  the  right  to 
such  relief  being  predicated  solely  on  adverse  possession 
imder  color  of  title  for  ten  years,  the  period  prescribed  in  a 
local  statute.  The  plaintiff  obtained  a  judgment,  which 
at  first  was  affirmed  by  the  Supreme  Court  of  the  State 
and  then  on  a  petition  for  rehearing  was  modified  as  to 
two  of  the  tracts.  82  Oregon,  639.  The  case  is  here  on 
writ  of  certiorari. 

There  was  substantial  testimony  tending  to  show  that 
McComas,  the  plaintiff,  and  his  predecessors  had  been 
in  undisputed  possession  of  the  lands  for  ten  years  when 
the  suit  was  brought  and  that  during  that  period  they 
had  been  cultivating  the  lands  and  claiming  the  same 
imder  the  deeds  from  the  State  hereinafter  mentioned 
and  had  put  improvements  thereon  costing  more  than 
ten  thousand  dollars.  The  other  facts  are  set  forth  in  a 
stipulation  found  in  the  record. 

The  lands  are  all  parts  of  odd-numbered  sections  within 
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the  primary  or  place  limits  of  the  land  grant  made  to  the 
Northern  Pacific  Raihoad  Company  by  the  Act  of  July  2, 
1864,  c.  217,  13  Stat.  365.  At  the  date  of  that  act  they 
were  pubUc  lands  of  the  United  States  and  they  continued 
to  be  such  at  the  time  the  line  of  road  opposite  which  they 
he  was  definitely  located,  save  as  their  status  was  affected 
by  a  pending  claim  of  the  State  under  the  swamp-land 
grant  made  by  the  Acts  of  September  28,  1850,  c.  84,  9 
Stat.  519,  and  March  12, 1860,  c.  5, 12  Stat.  3.  This  claim 
was  shown  by  a  swamp-land  selection  list  filed  in  the  Land 
Department  November  23,  1872,  and  was  still  pending 
in  that  department  in  1892  and  1895.  In  those  years  the 
State,  without  waiting  for  a  detennination  of  its  claim  by 
the  department,  executed  deeds  for  the  lands  to  persons 
who  in  turn  executed  deeds  therefor  to  the  plaintiff.  As 
to  three  of  the  tracts  the  swamp-land  claim  was  examined 
and  rejected  by  the  department  some  time  before  this 
suit  was  begun,  and  as  to  the  other  two  it  was  still  pending 
at  that  time. 

The  definite  location  of  the  line  of  road  opposite  which 
the  lands  lie  was  effected  by  a  map  filed  in  the  Land 
Department  and  approved  June  29,  1883.  The  grant 
to  the  railroad  company  was  of  all  the  odd-numbered 
sections  of  public  land  within  designated  limits  on  either 
side  of  the  line  of  road  as  so  located,  with  an  express  ex- 
ception of  such  lands  as  at  the  time  of  definite  location 
were  reserved,  sold,  etc.,  or  were  not  "free  from  preemp- 
tion, or  other  claims  or  rights."  There  was  also  an  express 
exclusion  of  all  mineral  lands  and  a  provision  that  "in 
lieu  thereof  a  like  quantity  of  unoccupied  and  unappro- 
priated agricultural  lands,  in  odd  numbered  sections, 
nearest  to  the  line  of  said  road  may  be  selected"  imder 
the  direction  of  the  Secretary  of  the  Interior.  By  reason 
of  the  pendency  of  the  swamp-land  claim  at  the  time  of 
the  definite  location  all  the  tracts  in  question  were  ex- 
cepted from  the  grant  of  lands  in  place,  and  this  whether 
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the  claim  was  well  grounded  or  otherwise;  that  is  to  say, 
the  fact  that  the  claim  was  pendmg  and  undetermined 
prevented  the  lands  from  passing  imder  the  grant  as  place 
lands.  Whitney  v.  Taylor,  158  U.  S.  85,  92-94;  Northern 
Pacific  R.  R.  Co.  v.  Sanders,  166  U.  S.  620,  630;  Northern 
Pacific:  R.  R.  Co.  v.  MusserSauntry  Co.,  168  U.  S.  604, 609. 
But  through  some  mistake  in  the  Land  Department  three 
of  the  tracts  were  erroneously  patented  to  the  railroad 
company  as  place  lands  between  1906  and  1909.  Without 
doubt  the  patents  passed  the  legal  title,  but  the  United 
States  was  entitled  to  a  reconveyance  from  the  railroad 
company  and  in  equity  remained  the  true  owner.  Ger- 
mania  Iron  Co.  v.  United  States,  165  U.  S.  379.  The  two 
tracts  not  patented  as  place  lands  were  selected  by  the 
railroad  company  in  1908  and  a  succeeding  year  in  lieu 
of  other  lands  in  place  excluded  from  the  grant  by  reason 
of  being  mineral.  These  selections  were  received  by  the 
local  land  office  and  were  awaiting  action  by  the  Secretary 
of  the  Interior  at  the  time  of  the  trial. 

This  suit  was  brought  September  25,  1912.  Shortly 
thereafter  the  railroad  company,  recognizing  that  the 
patents  theretofore  issued  to  it  for  three  of  the  tracts  had 
been  erroneously  issued,  reconveyed  the  title  to  the 
United  States  and  subsequently  selected  those  tracts  in 
lieu  of  other  tracts  in  place  excluded  from  the  grant  by 
reason  of  being  mineral.  These  selections  were  received 
by  the  local  land  office;  one  was  approved  by  the  Secre- 
tary of  the  Interior  and  passed  to  patent,  and  the  other 
two  were  at  the  time  of  the  trial  pending  before  that 
officer. 

The  plaintiff  made  no  effort  by  pleading  or  evidence 
to  show  that  the  swamp-land  claim  was  well  groimded 
or  that  he,  his  predecessors  or  the  State,  had  in  any  way 
become  entitled  to  receive  the  title  from  the  United  States. 

With  some  hesitation  the  trial  court  concluded  that 
the  lands  were  not  excepted  from  the  grant  of  lands  in 
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place  by  reason  of  the  existence  of  the  swamp-land  claim 
at  the  date  of  the  definite  location,  and  therefore  that  on 
the  definite  location,  by  which  the  place  limits  were  iden- 
tified;  the  title  passed  to  the  railroad  company,  the  grant 
being  one  in  prcesenti  as  respects  place  lands  falling  within 
its  terms  and  not  within  its  excepting  or  excluding  clauses, 
and  the  provision  for  patents  being  intended  only  to  give 
further  assurance,  Deseret  Salt  Co.  v.  Tarpey,  142  IT.  S. 
241;  ToUec  Ranch  Co.  v.  Cook,  191  U.  S.  532.  On  that 
theory  a  decree  was  entered  quieting  the  title  in  the  plain- 
tiff as  to  all  the  tracts. 

But  the  court  shotild  have  held  that  the  swamp-land 
claim  pending,  as  it  was,  at  the  date  of  the  definite  loca- 
tion prevented  these  lands  from  passing  under  the  grant  of 
lands  in  place.  The  decisions  of  this  court  before  cited 
leave  no  room  for  doubt  on  this  point.  The  cases  of  Iowa 
Railroad  Land  Co.  v.  Blumer,  206  TJ.  S.  482,  and  Missouri 
Valley  Land  Co.  v.  Wiese,  208  IT.  S.  234,  relied  on  by  the 
plaintiff,  are  not  apposite.  The  lands  there  in  question  were 
within  the  place  limits  and  at  the  time  of  definite  location 
were  free  from  other  claims;  so  they  were  not  excepted 
from  the  grant,  as  here,  but  passed  from  the  Government 
on  the  definite  location.  It  follows  that  as  to  the  three 
tracts  erroneously  patented  as  before  shown  the  railroad 
company  had  no  title,  legal  or  equitable,  prior  to  the  issue 
of  the  patents.  Up  to  that  time  the  title  was  in  the  United 
States,  and  of  course  no  prescriptive  right  was  acquired 
against  it  under  the  local  statute.  Besides,  the  title  re- 
ceived through  those  patents  was  turned  back  to  the 
United  States  before  the  trial  and  this  operated  to  restore 
the  three  tracts  to  their  prior  status  as  public  lands.  The 
title  imder  those  patents — ^and  it  was  merely  the  naked 
legal  title — did  not  remain  in  the  railroad  company  for 
anything  like  the  period  named  in  the  local  statute,  if  that 
be  material.  As  to  the  other  two  tracts  the  railroad  com- 
pany up  to  the  time  the  suit  was  brought  had  nothing 


392  OCTOBER  TERM,  191& 

Opinion  of  the  Court  250  U.S. 

more  than  pending  lieu  land  selections  which  required  the 
approval  of  the  Secretary  of  the  Interior  to  make  them 
effective,  Wisconsin  Central  R.  R.  Co.  v.  Price  County, 
133  U.  S.  496;  512,  but  as  yet  they  had  not  received  his 
approval. 

The  situation  then  at  the  time  the  case  was  heard  in  the 
trial  court  was  this:  The  railroad  company  had  neither 
the  legal  nor  the  equitable  title  to  four  of  the  tracts.  In- 
stead, the  full  title  was  in  the  United  States  and  all  exist- 
mg  claims  to  them  arising  under  the  land  grants  and  other 
public  land  laws  were  pending  in  the  Land  Department, 
whose  officers  were  specially  charged  by  law  with  their 
examination  and  determination  and  with  the  disposal  of 
the  title  accordingly.  It  is  settled  that  in  such  a  situation 
the  courts  may  not  take  up  the  adjudication  of  the  pending 
claims,  but  must  await  the  decision  of  the  land  officers 
and  the  issue  of  patents  in  regular  course.  Michigan  Land 
&  Lumber  Co.  v.  Rust,  168  U.  S.  689,  592-594;  Brown  v. 
Hitchcock,  173  U.  S.  473;  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.,  190  U.  S.  301,  315;  Humhird  v.  Avery,  195 
U.  S.  480,  5(K2.  There  is,  however,  a  related  jurisdiction 
which  the  courts  may  exercise  pending  the  final  action 
of  those  officers;  they  may  protect  a  possession  lawfully 
acquired  or  restore  one  wrongfully  interrupted,  for  that  is 
a  matter  which  is  not  confided  to  the  Land  Department 
and  may  be  dealt  with  by  the  courts  in  the  exercise  of 
their  general  powers.  Gauthier  v.  Morrison,  232  U.  S.  452, 
461. 

Whether  the  tracts  as  to  which  the  swamp-land  claim 
is  still  pending  were  such  as  came  within  the  terms  of  the 
swamp-land  grant  is  a  question  of  fact  the  decision  of 
which  is  expressly  committed  to  the  Land  Department; 
and  this  also  is  true  of  the  question  whether  the  tracts 
covered  by  the  railroad  company's  lieu  land  selections 
were  when  the  selections  were  tendered  so  occupied  and 
appropriated  as  not  properly  to  be  subject  to  acquisition 
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in  that  way.  The  approval  or  disapproval  by  the  Sec- 
retary of  the  Interior  of  such  lieu  selections  is  not  merely 
a  formal  act.  It  involves  an  exercise  of  soimd,  but  not 
arbitrary^  discretion  and  makes  it  admissible  for  him, 
where  a  selection  is  proffered  for  land  which  a  bona  fide 
occupant,  mirinformed  and  misunderstanding  his  rights, 
has  reclaimed  and  improved  at  large  cost,  to  reject  the 
selection  and  hold  the  title  in  the  United  States  until, 
as  this  court  has  said,  ^'within  the  limits  of  existing  law  or 
by  special  act  of  Congress, ''  the  occupant  may  be  enabled 
to  obtain  title  from  the  United  States,  WiUiama  v.  United 
States,  138  U.  S.  514,  524. 

As  to  the  fifth  tract  the  railroad  company  at  the  time  of 
the  trial  held  a  patent  issued  pending  the  suit  on  a  lieu 
land  selection  but  recently  initiated;  so  the  prescriptive 
right  asserted  by  the  plaintiff  could  not  possibly  include 
that  tract.  If,  as  he  asserts,  the  tract  was  so  occupied  or 
appropriated  that  it  properly  could  not  be  selected  and 
patented  in  lieu  of  land  in  place  found  to  be  mineral,  that 
may  afford  an  adequate  basis  for  a  suit  by  the  United 
States  to  cancel  the  patent.  Diamond  Coal  &  Coke  Co.  v. 
United  States,  233  U.  S.  236,  or  afford  a  basis  for  holding 
the  railroad  company  as  a  trustee  of  the  title  for  him  if, 
notwithstanding  the  silence  of  the  present  record  on  the 
subject,  he  was  entitled  to  a  patent  for  the  tract,  Svor  v. 
Morris,  227  U.  S.  524, 529-530;  but  it  does  not  enable  him 
to  compkdn  on  behalf  of  the  United  States  or  to  assail 
the  patent  collaterally.  Hoofnagle  v.  Anderson,  7  Wheat. 
212,  214-215;  SmeUing  Co.  v.  Kemp,  104  U.  S.  636,  647; 
BohaU  V.  DiOa,  114  U.  S.  47,  51;  Sparks  v.  Pierce,  116 
U.  S.  408,  412;  Fisher  v.  Rvle,  248  U.  S.  314,  318. 

The  Supreme  Court  of  the  State  in  its  final  opinion  came 
nearer  the  views  here  expressed  than  did  the  trial  co\u*t, 
but  it  assumed  that  the  reconveyance  by  the  railroad 
company  to  the  United  States  was  not  accepted  by  the 
latter  and  so  was  of  no  effect.    In  this  the  court  was  mis- 
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taken,  for  it  affinnatively  appears  not  only  that  the  land 
officers  after  the  reconveyance  entertained  the  lieu  selec- 
tions of  the  same  tracts,  but  also  that  they  approved  one 
of  those  selections  and  passed  it  to  patent.  Besides,  the 
ultimate  judgment  entered  by  the  court  departs  some- 
what— ^possibly  through  a  clerical  inadvertence — ^&om  its 
final  opinion. 

The  judgment  must  be  reversed  and  th6  cause  remanded 
for  further  proceedings  not  inconastent  with  the  views 
here  expressed. 

Judgment  reversed. 


CITY  OF  PAWHUSKA  v.  PAWHUSKA  OIL  &  GAS 

COMPANY  ET  AL. 

EBBOB  TO  THfi  8TJPEEM£  COUBT  OF  THJQ  OTATJB  OF 

OKLAHOMA. 

No.  281.    Argued  March  25,  1919.— Dedded  June  0,  1919. 

Ab  respects  grants  to  municipalities  of  governmental  authority — and 
such  is  the  authority  to  regulate  the  rates  charged  to  a  city  and 
its  inhabitants  by  a  gas  company — ^the  power  of  the  States  is  not 
restrained  by  the  contract  clause  of  the  Constitution.   P.  397. 

A  city  contended  that,  at  the  time  when  it  granted  a  franchise  to  a 
gas  company  to  use  the  streets  and  supply  gas  to  the  city  and  its 
inhabitants,  the  city  alone  had  authority  to  regulate  the  charges 
and  service  thereunder  within  its  municipal  limits;  that  the  legislsr- 
ture  could  not  transfer  that  authority  to  a  state  conmussion  con- 
sistently with  the  state  constitution;  and  that  in  consequence  a  later 
act  of  the  legislature,  and  an  order  of  the  commission  thereunder 
changing  the  service  and  increasing  the  rates,  impaired  the  obliga- 
tion of  the  franchise  contract  between  the  city  and  the  company. 
Heldf  that  no  question  was  presented  under  the  contract  clause 
affording  this  court  jurisdiction  to  review  a  judgment  against  the 
city  by  the  state  Supreme  Court.   P.  396. 

Writ  of  error  to  review  166  Pac.  Rep.  1058,  dismissed. 
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Thb  case  is  stated  in  the  opinion. 

Mr.  Preston  A.  Shinn  for  plainti£F  in  error. 

Mr.  T.  J.  Leahy  J  with  whom  Mr.  C.  S.  Macdonald 
and  Mr.  Bvrdette  Blue  were  on  the  brief,  for  defendants 
in  error. 

Mb.  Jubticb  Van  Devamt^r  delivered  the  opinion  of 
the  court. 

A  city  in  Oklahoma  is  complaining  here  of  an  order  of 
the  corporation  conmiission  of  the  State,  made  in  1917, 
regulating  the  rates  and  service  of  a  gas  company  engaged 
in  supplying  nattu*al  gas  to  the  city  and  its  inhabitants. 
The  company  has  a  franchise,  granted  by  the  city  in  1909, 
which  entitles  it  to  have  its  pipe  lines  in  the  streets  and 
alleys  of  the  city  and  provides  that  the  gas  shall  be  sup- 
plied at  flat  or  meter  rates,  at  the  option  of  the  consumer, 
and  that  the  rates  shall  not  be  in  excess  of  fixed  standards. 

When  the  franchise  was  granted  there  was  a  provision 
in  the  state  constitution,  Art.  XVIII,  §  7,  reading:  ''No 
grant,  extension,  or  renewal  of  any  franchise  or  other  use 
of  the  streets,  allejrs,  or  other  public  grounds  or  ways  of 
any  municipality,  shall  divest  the  State,  or  any  of  its  sub- 
ordinate subdivisions,  of  their  control  and  regulation  of 
such  use  and  enjoyment.  Nor  shall  the  power  to  regulate 
the  charges  for  public  services  be  smrendered;  and  no 
exclusive  franchise  shall  ever  be  granted'';  and  there  also 
was  a  statutory  provision.  Rev.  Stats.  1903,  §  398;  Rev. 
Laws,  1910,  §  593,  declaring:  ''All  such  grants  shall  be 
subject  at  all  times  to  reasonable  regulations  by  ordinance 
as  to  the  use  of  streets  and  prices  to  be  paid  for  gas  or 
light." 

In  1913  the  state  legislature  adopted  an  act  providing 
that  the  corporation  commission ' '  shall  have  general  super- 
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vision  over  all  public  utilities,  with  power  to  fix  and  estab- 
lish rates  and  to  prescribe  rules,  requirements  and  regular 
tions,  affecting  their  services/'  Laws  1913,  c.  93,  §2. 
It  was  under  this  act,  and  after  a  full  hearing  on  a  petition 
presented  by  the  gas  company,  that  the  order  in  question 
was  made.  The  order  abrogates  all  flat  rates,  increases 
the  meter  rates,  requires  that  the  gas  be  sold  through 
meters  to  be  supplied  and  installed  at  the  company's  ex- 
pense, and  recites  that  the  evidence  produced  at  the  hear- 
ing disclosed  that  the  franchise  rates  had  become  inade- 
quate and  unremimerative  and  that  suppljring  gas  at  flat 
rates  was  productive  of  wasteftil  use.  On  an  appeal  by 
the  city  the  Supreme  Court  of  the  State  affirmed  the  order. 
166  Pac.  Rep.  1058. 

The  city  contended  in  that  court — and  it  so  contends 
here — that  at  the  time  the  franchise  was  granted  it  alone 
was  authorized  to  regulate  such  charges  and  service  within 
its  municipal  limits,  that  the  legislature  could  not  transfer 
that  authority  to  the  corporation  commission  consistently 
with  the  constitution  of  the  State,  andi  that  in  conse- 
quence the  act  under  which  the  commission  proceeded 
and  the  order  made  by  it  effected  an  impairment  of  the 
franchise  contract  between  the  city  and  Hie  gas  company 
in  violation  of  the  contract  clause  of  the  Constitution 
of  the  United  States.  Or,  stating  it  in  another  way,  the 
contention  of  the  city  was  and  is  that  the  authority  to 
regulate  the  rates  and  service,  which  concededly  was  re- 
served at  the  time  the  franchise  was  granted,  was  irrevoc- 
ably delegated  to  the  city  by  the  constitution  and  laws 
of  the  State  and  therefore  that  the  exertion  of  that  author- 
ity by  any  other  state  agency,  even  though  in  conformity 
with  a  later  enactment  of  the  legislature,  operated  as  an 
impairment  of  the  franchise  contract. 

Dealing  with  this  contention  the  state  court,  while  fully 
conceding  that  the  earlier  statute  delegated  to  the  city 
the  authority  claimed  by  it,  held  that  this  delegation  was 
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to  endure  only  ''until  such  time  as  the  State  saw  fit  to 
exercise  its  paramount  authority/'  that  imder  the  state 
constitution  the  l^slature  could  withdraw  that  author- 
ity from  the  city  whenever  in  its  judgment  the  public 
interest  would  be  subserved  thereby,  and  that  it  was 
effectively  withdrawn  from  the  city  and  confided  to  the 
corporation  commission  by  the  Act  of  1913.  The  claim 
that  this  impaired  the  franchise  contract  was  overruled. 

It  is  not  contended — ^nor  could  it  well  be — that  any 
private  right  of  the  city  was  infringed,  but  only  that  a 
power  to  regulate  in  the  public  interest  theretofore  con- 
fided to  it  was  taken  away  and  lodged  in  another  agency 
of  the  State — one  created  by  the  state  constitution.  Thus 
the  whole  controversy  is  as  to  which  of  two  existing 
agencies  or  arms  of  the  state  government  is  authorized 
for  the  time  being  to  exercise  in  the  public  interest  a  par- 
ticular power,  obviously  governmental,  subject  to  which 
the  franchise  confessedly  was  granted.  In  this  no  ques- 
tion under  the  contract  clause  of  the  Constitution  of  the 
United  States  is  involved,  but  only  a  question  of  local  law, 
the  decision  of  which  by  the  Supreme  Court  of  the  State 
is  final. 

''Mundpal  corporations  are  political  subdivisions  of  the 
State,  created  as  convenient  agencies  for  exercising  such 
of  the  governmental  powers  of  the  State  as  may  be  en- 
trusted to  them.  For  the  purpose  of  executing  these 
powers  properly  and  efficiently  they  usually  are  ^ven  the 
power  to  acquire,  hold,  and  manage  personal  and  real 
property.  The  number,  nature  and  duration  of  the  powers 
conferred  upon  these  corporations  and  the  territory  over 
which  they  shall  be  exercised  rests  in  the  absolute  discre- 
tion of  the  State.  Neither  their  charters,  nor  any  law  con- 
ferring governmental  powers,  or  vesting  in  them  property 
to  be  used  for  governmental  purposes,  or  authorizing 
them  to  hold  or  manage  such  property,  or  exempting 
them  from  taxation  upon  it,  constitutes  a  contract  with 
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the  State  within  the  meaning  of  the  Federal  Constitution/' 
Hunter  v.  Pittsburgh,  207  U.  S.  161,  178- 

In  Dartmouth  College  v.  Woodward,  4  Wheat.  518,  it  was 
distinctly  recognized  that  as  respects  grants  of  political 
or  governmental  authority  to  cities,  towns,  counties  and 
the  like  the  le^lative  power  of  the  States  is  not  restramed 
by  the  contract  clause  of  the  Constitution,  pp.  629-030, 
65^-664,  668,  694;  and  m  East  Hartford  y.  Hartford  Bridge 
Co.f  10  How.  611,  where  was  involved  the  validity  of  a 
state  statute  recalling  a  grant  to  a  city,  theretofore  made 
and  long  in  use,  of  power  to  operate  and  maintain  a  feny 
over  a  river,  it  was  said,  p.  533,  that  the  parties  to  the 
grant  did  not  stand  ''in  the  attitude  towards  each  other  of 
making  a  contract  by  it,  such  as  is  contemplated  in  the 
Constitution,  and  as  could  not  be  modified  by  subsequent 
legislation.  The  legislature  was  acting  here  on  the  one 
part,  and  public  municipal  and  political  corporations  on 
the  other.  They  were  acting,  too,  in  relation  to  a  public 
object,  being  virtually  a  highway  across  the  river,  over 
another  highway  up  and  down  the  river.  From  this 
standing  and  relation  of  these  parties,  and  from  the 
subject-matter  of  their  action,  we  think  that  the  doings 
of  the  legislature  as  to  this  ferry  must  be  considered 
rather  as  public  laws  than  as  contracts.  They  related 
to  public  interest.  They  changed  as  those  interests  de- 
manded. The  grantees,  likewise,  the  towns  beiog  mere 
organizations  for  public  purposes,  were  liable  to  have 
their  public  powers,  rights,  and  duties  modified  or  abol- 
ished at  any  moment  by  the  legislature.  .  .  .  Hence, 
generally,  the  doings  between  them  and  the  l^islature 
are  in  the  nature  of  legislation  rather  than  compact,  and 
subject  to  all  the  legislative  conditions  just  named,  and 
therefore  to  be  considered  as  not  violated  by  subsequent 
legislative  changes.''  In  New  Orleans  v.  New  Orleans 
Waier  Works  Co.,  142  U.  S.  79,  where  a  city,  relying  on 
the  contract  clause,  sought  a  review  by  this  court  of  a 
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judgment  of  a  state  court  sustainmg  a  statute  so  modify- 
ing the  franchise  of  a  water  works  company  as  to  require 
the  city  to  pay  for  water  used  for  municipal  purposes,  to 
which  it  theretofore  was  entitled  without  charge,  the 
writ  of  error  was  dismissed  on  the  ground  that  no  ques- 
tion of  impairment  within  the  meaning  of  the  contract 
clause  was  involved.  Some  of  the  earlier  cases  were 
reviewed  and  it  was  said,  p.  91,  "But  further  citations  of 
authorities  upon  this  point  are  unnecessary;  they  are  full 
and  conclusive  to  the  point  that  the  municipality,  being 
a  mere  agent  of  the  State,  stands  in  its  governmental  or 
public  character  in  no  contract  relation  with  its  sovereign, 
at  whose  pleasure  its  charter  may  be  amended,  changed 
or  revoked,  without  the  impairment  of  any  constitutional 
obligation,  while  with  respect  to  its  private  or  proprietary 
rights  and  interests  it  may  be  entitled  to  the  constitu- 
tional protection.  In  this  case  the  city  has  no  more  right 
to  claim  an  immunity  for  its  contract  with  the  Water 
Works  Company,  than  it  would  have  had  if  such  contract 
had  been  made  directly  with  the  State.  The  State,  having 
authorized  such  contract,  might  revoke  or  modify  it  at  its 
pleasure." 

The  principles  announced  and  applied  in  these  cases 
have  been  reiterated  and  enforced  so  often  that  the 
matter  is  no  longer  debatable.  Covington  v.  Kentucky, 
173  U.  S.  231,  241;  Worcester  v.  Worcester  Street  Ry.  Co., 
196  U.  S.  539, 548;  Braxton  County  Court  v.  West  Virginiay 
208  U.  S.  192;  Englewood  v.  Denver  &  South  Platte  Ry.  Co., 
248  U.  S.  294,  296. 

Writ  of  error  dismissed. 
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ARIZONA  EMPLOYERS'  LIABILITY  CASES.^ 

ERROR  TO  TH£  DISTRICT  C0X7RT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  ARIZONA  AND  TO  THE  SUPREICE 
COURT  OF  THE  STATE  OF  ARIZONA. 

No0.  20,  21,  232,  332,  334.— Argued  January  25,  28,  1918;  April  24^  25, 

1019.— Decided  June  9,  1919. 

The  AruEona  Employers'  Liability  Law  (Rev.  Stats.,  1913,  pars.  3154, 
3156,  3158,  3160,)  in  respect  of  certain  specified  employments  rea- 
sonably designated  as  inherently  hazardous  and  dangerous  to  work- 
men, imposes  upon  the  employer,  without  regard  to  his  fault  or  thai 
of  any  person  for  whose  conduct  he  is  responsible,  liability  in  OHn- 
pensatory  (not  speculative  or  punitive)  damages  for  the  accidental 
personal  injury  or  death  of  any  employee  arising  out  of  and  in  the 
course  of  the  employment  and  due  to  a  condition  or  conditions  of 
the  occupation,  but  not  caused  by  the  employee's  own  negligence. 
Held,  that  it  does  not  infringe  the  rights  of  employers  under  the 
Fourteenth  Amendment.  Pp.  419,  et  teq.  New  York  Central  fi.  R. 
Co.  V.  White,  243  U.  S.  188. 

The  States  are  left  a  wide  field  of  discretion  to  change  their  laws,  and 
their  legislation  is  not  subject  to  constitutional  objection  upon  the 
ground  that  it  is  novel  and  unwise.   Pp.  419-421. 

The  court  has  repeatedly  adjudged  that  the  rules  governing  the  liability 
of  employers  for  death  or  injury  of  employees  in  the  course  of  the 
employment  are  subject,  as  rules  of  future  conduct,  to  alteration  by 
the  States  and  that,  excluding  unreasonable  or  arbitrary  changes, 
the  employer  may  be  made  liable  without  fault  and  the  common- 
law  defenses  be  abolished.   P.  419. 

In  this  instance,  the  effect  of  the  statute  is  to  require  the  employer 
instead  of  the  employee  to  assume  a  pecuniary  risk  inherent  in  the 

^The  docket  titles  of  these  cases  are:  Arizona  Copper  Company^ 
lAmited,  v.  Hammer,  No.  20,  Arizona  Copper  Company,  Limited,  v. 
Bray,  No.  21,  Ray  Consolidated  Copper  Company  v.  Veazey,  No.  232, 
in  error  to  the  District  Court  of  the  United  States  for  the  District  of 
Arizona;  Inspiration  Consolidated  Copper  Company  v.  Mendez,  No.  332, 
Superior  A  PitUburg  Copper  Company  v.  Tomick,  sometimes  known  as 
Thomas,  No.  334,  in  error  to  the  Supreme  Court  of  the  State  of  Ariiona. 
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employment,  and  due  to  its  conditions  and  not  to  the  n^Iigence 
of  the  employee  killed  or  injured,  leaving  the  employer,  as  the 
common  law  in  theory  left  the  employee,  to  take  such  risk  into 
consideration  in  fixing  wages,  with  the  opportunity,  besides,  to 
charge  the  loss  as  a  part  of  the  cost  of  the  product  of  the  industry. 
P.  420. 

The  statute  liniits  recovery  strictly  to  compensatory  damages — ex- 
cluding punitive  damages,  which  it  may  be  conceded  would  be 
contrary  to  natural  justice — and  makes  only  such  discrimination 
between  employer  and  employee  as  necessarily  arises  from  their  dif- 
ferent relations  to  the  common  undertaking.  There  is  no  denial  of 
the  equal  protection  of  the  laws.    P.  422. 

The  statute  adds  no  new  burden  to  the  cost  of  industry,  but  merely 
recognizes  and  in  part  transfers  to  the  employer  an  existing  and 
inevitable  burden  due  to  the  hazardous  nature  of  the  industry. 
P.  424. 

The  statute  may  be  regarded  as  a  police  r^ulation,  designed  to  pre- 
vent the  injured  employees  and  their  dependents  from  becoming  a 
burden  upon  the  public;  and,  so  regarded,  it  can  not  be  said  to  be 
so  clearly  unreasonable  and  arbitrary  that  this  court  should  de- 
clare it  violative  of  the  Fourteenth  Amendment.   Id. 

It  amounts  to  a  contradiction  of  terms  to  say  that,  in  leaving  the 
issues  of  fact  and  the  compensatory  damages  to  be  determined  by 
juries  according  to  the  established  procedure  of  the  courts,  the 
statute  violates  due  process  of  law.   P.  426. 

If  a  State  establishes  a  right  of  action  for  compensation  to  injured 
workmen  upon  grounds  not  arbitrary  or  fundamentally  unjust, 
the  question  whether  the  award  shall  be  measured  as  compensatory 
damages  are  measured  at  common  law,  or  according  to  some  pre- 
scribed scale  reasonably  adapted  to  produce  a  fair  result,  is  for  the 
State  to  determine.   P.  428. 

Whether  such  compensation  should  be  paid  in  a  single  sum  or  distrib- 
uted during  the  period  of  disability  or  need,  is  likewise  for  the  State 
to  determine.   P.  429. 

The  objection  that  the  Arizona  act  may  be  extended  by  construction 
to  non-hazardous  industries  can  not  be  raised  by  parties  whose  in- 
dustries were  indisputably  hazardous.   Id, 

The  objection  that  tiie  benefits  of  the  act  may  be  extended,  in  the 
case  of  a  death  claim,  to  those  not  nearly  related  to  or  dependent 
upon  the  worianan,  or  may  even  go  by  escheat  to  the  State,  held^ 
not  presented,  the  Arizona  court  having  construed  the  act  as  con- 
fining recovery  to  compensatory  damages.   P.  430. 
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The  ArijEona  system  allows  the  injured  employee  an  election <tf  remedies, 
permitting  restricted  recovery  under  a  ''compensation  law"  althoui^ 
he  has  been  guilty  of  contributory  negligence,  and  full  compensatory 
damages  under  the  Employers'  Liability  Act  if  he  has  not.  Hdd, 
not  inconsistent  with  the  due  process  or  equal  protection  clauaes, 
as  respects  employers.   P.  430. 

Concurring  opinion  of  Holmbb,  J.: — 

That  certain  voluntary  conduct  may  constitutionally  be  put  at  the 
peril  of  those  pursuing  it  finds  illustrations  in  the  criminal  law  and 
in  the  extent  to  which  a  master  may  be  held  for  acts  of  a  servant. 
P.  432. 

The  criterion  of  fault  itself  involves  applying  the  external  standard  of 
prudence,  and  the  decision  of  a  jury.   Id. 

Holding  the  employer  liable  for  accidents  tends  directly  to  secure  atten- 
tion to  the  safety  of  the  men, — an  unquestionably  constitutional 
object  of  legislation.    Id, 

In  allowing  damages  for  pain  and  mutilation,  the  Arizona  law  con- 
stitutionally may  have  been  based  on  the  view  that,  if  a  business 
is  unsuccessful  it  means  that  the  public  does  not  care  enough  for  it 
to  make  it  pay,  and,  if  it  is  successful,  the  public  pays  the  ex- 
penses, and  something  more,  and  should  pay,  as  part  of  the  cost 
of  producing  what  it  wants,  the  cost  of  pain  and  mutilation  inci- 
dent to  the  production;  and  that,  by  throwing  that  loss  upon  the 
employer  in  the  first  instance,  it  is  thrown  in  the  long  run,  justly, 
upon  the  public.    P.  433. 

The  liability  under  this  law  is  limited  to  a  conscientious  valuation  of  the 
loss,  and  it  is  to  be  presumed  that  juries  and  courts  will  confine  it 
accordingly.    Id, 

It  is  not  urged,  in  this  case,  that  the  provision  for  12  per  cent,  interest 
from  the  date  of  suit,  in  case  of  an  unsuccessful  appeal,  is  void. 
P.  434. 

10  Arizona,  151;  id.  182,  affirmed. 

Th£  cases  are  stated  in  the  opinion. 

Mr.  Ernest  W.  Lewis  and  Mr.  John  A.  Garver,  with  whom 
Mr.  W.  C.  McFarland  was  on  the  briefs,  for  plaintiff  in 
error  in  Nos.  20,  21 : 

In  reaching  the  conclusion  that  the  workmen's  com- 
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pensation  acts  of  New  York,  Iowa  and  Washington  were 
a  valid  exercise  of  legislative  power,  this  court  was  in- 
fluenced by  two  considerations:  one,  involving  a  legal 
principle,  that  in  taking  away  the  common-law  defenses, 
or  some  of  them,  from  the  employer,  the  legislature  had 
substituted  a  substantial  equivalent,  in  limiting  the 
liability  of  the  employer  according  to  a  prescribed  and 
reasonable  schedule,  which  would  probably  not  be  any 
more  onerous  upon  him  than  his  common-law  liability; 
and  the  other,  involving  social  and  economic  considera- 
tions, that  the  legislation  was  a  valid  exercise  of  the 
police  power,  in  promoting  the  general  welfare.  New  York 
Central  R.  R.  Co.  v.  White,  243  U.  S.  188,  203;  Hawkins  v. 
Bleakly y  243  U.  S.  210;  Mountain  Timber  Co.  v.  Washing- 
ton, 243  U.  S.  219,  234. 

The  justification  for  legislation  of  this  kind  is  that,  in 
the  interest  of  society,  hazardous  occupations  should  them- 
selves be  charged  with  the  reasonable  burden  of  sustaining 
the  inevitable  loss  resulting  from  the  inherent  risks  of  the 
business,  which  no  ordinary  care  or  foresight  can  guard 
against,  and  that  a  liability  or  insurance  fund  should  be 
created  by  a  tax  upon  the  business,  which,  on  the  one 
hand,  will  afford  substantial  and  speedy  compensation 
to  the  injiu:^  employee,  and  prevent  his  becoming  an 
object  of  charity,  and,  on  the  other  hand,  will  protect 
the  employer  from  uncertain  and  possibly  ruinous  ver- 
dicts that  might  bankrupt  the  business,  to  the  injury, 
not  only  of  the  particular  employer  and  of  all  other 
workmen  employed  by  him,  but  of  society  generally. 
The  fund  is  in  the  nature  of  an  insurance  against  the 
joint  risk  in  which  the  parties  embark.  The  liability  of 
the  employer  is  defined  and  regulated  according  to  the 
injuries  sustained,  and  the  right  of  the  employee  to  re- 
ceive, without  delay,  the  entire  compensation  thus  fixed, 
is  established.  Both  employer  and  workman  are  directly 
benefited,  and  the  State  is  relieved  from  caring  for  many 
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unfortunates  who  might  otherwise  become  dependent 
upon  it. 

But  legislation  of  this  kind,  as  this  court  pointed  out, 
must  be  reasonable  to  the  employer  as  well  as  to  the  em- 
ployed. It  promotes  the  general  welfare  only  in  so  far 
as  it  relieves  society  from  the  ills  of  the  existing  system. 
One  of  the  greatest  of  those  ills  was  the  heavy  burden  of 
litigation  which  the  old  system  fostered,  with  long  deferred 
and  scant,  if  any,  benefits  to  the  person  sustsdning  the 
injuries,  with  great  expense  both  to  the  State  and  to  the 
employer,  and  with  an  imcertain  liabiUty  thrown  upon 
the  employer,  against  which  he  could  protect  himself 
only  by  insurance  in  companies  whose  principal  business 
consisted  in  combating  all  claims  for  injuries. 

The  Arizona  legislature  completely  failed  to  apply 
either  of  the  principles  referred  to  by  this  court.  The  em- 
ployer is  deprived  of  his  common-law  defenses  and  is 
given  nothing  in  return,  because  the  workman  is  left 
free  to  reject  the  compensation  provided  by  the  Work- 
men's Compensation  Law.  The  statute  will  cause  direct 
injury  to  society  at  large;  for  unlimited  liability  without 
fault  will  necessarily  act  as  an  effectual  deterrent  to  the 
investment  of  capital  in  industries  declared  to  be  hazard- 
ous. Men  of  small  means  might  be  ruined  by  a  single 
verdict;  and  large  corporations  would  be  in  constant 
danger  from  excessive  verdicts,  as  is  obvious  from  the 
verdicts  in  these  cases. 

The  Liability  Law  leaves  a  workman,  whose  injury  is 
due  solely  to  his  own  negligence,  the  right  to  demand 
compensation  under  the  Workmen's  Compensation  Law. 
Thus,  in  the  only  instance  in  which  an  employer  could 
interpose  a  complete  defense  under  the  Liability  Law, 
he  is  obliged  to  loake  compensation  under  the  Comi)ensar 
tion  Law« 

A  further  peculiar  consequence  of  this  Liability  Law  is 
that,  if  the  employer  pleads  that  the  n^ligenoe  of  the 
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workmaii  contributed  to  the  injury,  he  is  thereby  pre- 
vented from  claiming  that  he  himself  was  not  guilty  of 
negligence,  Superior  &  Piitsburg  Copper  Co.  v.  Tomich, 
19  Arizona,  182;  and  if  the  employer  is  actually  guilty  of 
some  negligence,  he  gets  off  more  lightly  than  if  he  is 
entirely  free  from  fault,  because,  in  the  former  case,  the 
liability  will  be  apportioned  between  the  employer  and 
employee  in  proportion  to  their  negligence.  See  dissenting 
opinion  of  Ross,  J.,  in  Superior  &  Pittsburg  Copper  Co.  v. 
Tomichf  supra. 

A  further  peculiar  feature  of  this  Liability  Law  is  that 
there  may  be  a  recovery  in  the  case  of  death,  even  where 
there  is  no  one  in  existence  who  was  in  any  way  dependent 
upon  the  decedent,  and  even  though  his  next  of  kin  may 
be  enemies  of  the  State  and  Nation,  or  even  though  he 
may  have  no  ascertainable  next  of  kin.  Workmen's  com- 
pensation laws  should  limit  the  benefits  to  the  injured 
person  or  those  actually  dependent  upon  him;  and  this 
principle  has  been  imiversally  recognized  in  this  and  other 
coimtries. 

No  other  State,  so  far  as  we  have  been  able  to  ascertain, 
has  ever  gone  to  the  extreme  extent  shown  in  this  Arizona 
l^slation,  of  subjecting  employers  to  unlimited  liability 
without  any  fault  on  their  part,  or  without  any  com- 
pensating obligation  on  the  part  of  the  workmen.  The 
Arizona  Workmen's  Compensation  Law  is  a  mere  farce, 
so  far  as  any  protection  to  the  employer  is  concerned ;  and 
it  is  resorted  to  by  the  workman  only  when  his  own  con- 
duct has  effectually  barred  his  recovery  in  an  action  at  law. 

There  are  certain  cases  in  which  the  courts  have  recog- 
nized that  there  may  be  liability  without  fault;  but  they 
are  exceptions  to  the  general  rule  of  liability  imder  our 
law  and  depend  on  conditions  which  are  in  no  way  appli- 
cable to  this  situation.  Some  of  them  are  based  on  the 
ancient  insurer's  liability  of  innkeepers  and  carriers, 
while  others  relate  to  the  strict  liability  which  has  been 
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imposed  on  railroads  in  relation  to  damages  caused  by 
fire  or  by  injm'ies  to  cattle.  The  latter  are  really  not 
cases  of  liability  without  fault,  as  the  liability  is  usually 
imposed  only  where  there  has  been  a  failure  to  comply 
with  some  reasonable  requirement,  such  as  fencing  the 
railroad's  right  of  way.  This  is  simply  an  instance  of  the 
power  of  the  legislature  to  create  a  new  obligation,  failure 
to  observe  which  is  a  sufficient  wrong  to  be  the  basis  of 
liability. 

Mr.  Frank  E.  Curley  and  Mr.  L.  Kearney,  with  whom 
Mr.  Frank  H.  Hereford  was  on  the  briefs,  for  defendants 
in  error  in  Nos.  20,  21. 

Mr.  WiUiam  H.  King^  with  whom  Mr.  Alexander  Brit- 
ton,  Mr.  Evans  Browne  and  Mr.  F.  W.  Clements  were  on 
the  brief,  for  plaintiff  in  error  in  No.  232 : 

In  New  York  Central  R.  R.  Co.  v.  White,  243  U.  S.  188, 
201,  this  court  considered  the  New  York  Workmen's 
Compensation  Act,  and  specifically  held  that  it  was  a 
substituted  system,  devised  to  compensate  employees  or 
their  dependents  for  injuries  received  in  certain  hazard- 
ous occupations,  the  measure  of  damages  being  based 
upon  the  loss  of  earning  pow^,  having  regard  to  the  pre- 
vious wage  and  the  character  and  duration  of  disability, 
and  in  case  of  death,  benefits  according  to  the  depend- 
ency of  the  surviving  wife,  husband,  etc. 

The  Employers'  Liability  Lawof  Arizona  does  not  relieve 
''the  employer  from  responsibility  for  damages,  measured 
by  common-law  standards."  It  does  not  ''require  hm  to 
contribute  a  reasonable  amoimt,  according  to  a  reason- 
able and  definite  scale,  by  way  of  compensation  for  loss 
of  earning  power.''  It  is  not  a  substituted  system,  assur- 
ing the  employee  ^'a  definite  and  easily  ascertained  com- 
pensation," and  the  employee  is  not  required  to  assume 
**any  loss  l)eyond  the  prescribed  scale." 
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It  abuses  the  recognized  power  of  ''the  State  to  im- 
pose upon  the  employer  the  absolute  duty  of  making  a 
moderate  and  definite  compensation  in  money  to  every 
disabled  employee  .  •  •  in  lieu  of  the  common-law 
liability  confined  to  cases  of  n^ligence/'  by  permitting 
a  recovery  of  an  imlimited  amount,  not  for  disability 
alone,  as  in  the  White  Casey  but  for  phjrsical  suffering  also. 
It  is  not  a  composition  of  losses  sustained  in  a  mutual 
joint  adventure  (as  Justice  Pitney  reasons),  in  which 
accidental  injury  is  inevitable  and  is  expected,  but  it 
places  all  of  the  loss,  without  limitation,  upon  one  of  the 
"co-adventurers,"  to-wit,  the  employer. 

It  not  only  practically  deprives  the  employer  of  all  of 
the  defenses  known  to  the  common  law,  but  takes  from  him 
the  right  to  defend  by  showing  that  he  was  guilty  of  no 
fault.  In  other  words,  the  le^lation  is  all  in  favor  of  the 
employee,  and  the  employer  is  given  no  chance  to  escape 
the  unlimited  liability  imposed.  When  action  is  com- 
menced under  this  act,  the  employer  has  no  alternative. 
He  cannot  relegate  the  employee  to  any  other  act  or  mode 
of  procedure,  except  the  one  which  the  employee  him- 
self has  selected.  And  when  damages  have  been  im- 
posed in  pursuance  of  the  provisions  of  this  law,  under 
the  conditions  before  stated  the  employer  is  deprived  of 
his  property  without  due  process  of  law,  and  denied  the 
equal  protection  of  the  law. 

No  counsel  appeared  for  defendant  in  eiror  in  No.  232. 

Mr.  Edward  W.  Rice,  by  leave  of  court,  filed  a  brief  as 
amicus  cwruB  in  No.  232. 

Mr.  Edward  W.  Rice,  with  whom  Afr.  Harvey  M. 
Friend  was  on  the  brief,  for  plaintiff  in  error  in  No.  332: 

This  law  is  in  no  sense  a  regulation  of  dangerous  em- 
ployments.   No  new  duty  is  imposed  upon  the  employer 
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and  he  is  subjected  to  no  liability  for  failure  to  discharge 
his  duties,  new  or  old.  The  law  merely  imposes  a  new 
pecuniary  liability  for  injuries  that  cannot  be  foreseen  or 
prevented  by  any  degree  of  care.  This  cannot  increase 
the  care  of  the  employer  or  protect  the  employee  from 
injiuy.  It  merely  seelra  to  impose  a  new  liability  on  em- 
ployers. It  is  devoid  of  all  of  the  features  that  characterize 
measures  which  seek  to  attain  social  justice  by  regulating 
in  the  interest  of  the  public  the  private  relation  of  master 
and  servant  out  of  which  losses  from  industrial  accidents 
are  bound  to  arise.  Our  conclusion  is  that  this  is  merely  a 
labor  law  confined  to  the  rights  and  liabilities  of  the  em- 
ployee and  employer  and  not  a  police  measure  in  which 
the  public  has  an  interest.  Consequently  the  question 
of  its  validity  should  be  determined  by  the  principles 
which  govern  laws  affecting  private  rights  as  distinguished 
from  those  by  which  police  measures  enacted  primarily 
to  safeguard  the  public  are  to  be  tested.  This  court, 
throughout  its  career,  has  recognized  how  firmly  the  fab- 
ric of  free  government  rests  upon  the  inviolability  of  pri- 
vate right.  The  preservation  of  individual  liberty  and 
the  protection  of  private  property  and  of  the  right  of 
private  contract  are  essential  to  all  free  government. 
FUlcher  v.  Peck^  6  Cranch,  87,  136;  Chicago^  Burlington 
&  Quincy  R.  B.  Co.  v.  Chicago,  166  U.  S.  226,  237;  Citi^ 
zens'  Savings  &  Loan  Association  v.  Topeka,  20  Wall.  663, 
665;  HoUen  v.  Hardy,  169  U.  S.  366,  389;  New  York  Cen- 
tral R.  R.  Co.  V.  WhiU,  243  U.  S.  188,  202. 

From  the  fact  that  private  right  must  be  subordinated 
to  the  public  welfare,  it  does  not  follow  that  in  those  cases 
where  the  public  welfare  does  not  require  the  surrender 
of  private  right  the  legislature,  merely  as  between  individ- 
uals, may  make  arbitrary  distribution  of  private  losses. 
Lochner  v.  New  York,  198  U.  S.  45,  56.  In  the  case  of  a 
mere  labor  law  the  slightest  exaction  would  be  beyond 
the  legislative  power.    Mountain  Timber  Co.  v.  Wash- 
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ingtan,  243  U.  S.  219,  240.  The  law  of  negligence  is 
founded  upon  reason.  It  is  reasonable  that  an  individual 
should  refrain  from  causing  injury  to  another  by  his 
negligence,  and  that  he  should  make  recompense  for  in- 
jury so  caused;  but  it  is  self-evident  that  tiie  establish- 
ment of  a  rule  of  unlimited  liability  without  fault  as  the 
governing  rule  of  individual  responsibility  would  merely 
substitute  for  the  old  natural  law  of  non-liability  a  new 
tyranny  of  irresponsible  and  arbitrary  power.  This  is 
precisely  what  the  Arizona  law  attempts  to  do. 

The  obligation  of  the  individual  to  respond  in  damages 
for  negligence  and  his  right  to  immunity  from  liability 
when  not  at  fault  are  thus  among  those  obligations  and 
rights  that  inhere  in  free  government.  It  is  because  of 
their  fundamental  character  that  they  have  persisted 
throughout  our  legal  history.  Changes  have  been  made 
from  time  to  time  in  the  administration  of  the  law  of  neg- 
ligence, as  in  the  defenses  available  to  relieve  one  charged 
with  negligence,  and  in  the  extent  of  the  duties  assumed 
or  imposed,  the  breach  of  which  shall  constitute  negli- 
gence, and  in  the  rules  of  evidence  in  such  cases,  but  the 
individualistic  basis  of  liability  for  personal  injury,  and 
its  converse  of  immunity  from  responsibility  in  the  ab- 
sence of  negligence,  as  rules  of  individual  liability,  have 
remained  unchanged  in  their  broad  outlines.  Nothing 
inherent  in  free  government  or  natural  justice  requires 
that  one  charged  with  negligence  should  be  allowed  to 
urge  the  defenses  of  assumption  of  risk,  contributory  neg- 
ligence or  fellow-eervant,  or  that  the  conception  of  duties, 
the  breach  of  which  constitute  negligence,  should  not 
develop  with  the  imfolding  industrial  life  of  the  people. 
Therefore,  as  this  court  has  repeatedly  declared,  these 
defenses  may  be  modified  or  entirely  abrogated  and  new 
duties  may  be  created. 

The  distinction  is  both  clear  and  fundamental  between 
the  proposition  that,  regardless  of  these  defenses,  an 
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employer  shall  be  liable  in  damages  for  his  ne^genoe, 
either  personal  or  properly  imputed  to  him,  and  the  fur- 
ther proposition  that  he  shall  be  liable  as  for  negligenoe 
when  he  is  in  no  sense  at  fault.  Under  the  first  proposi- 
tion the  question  of  negligence  still  remains^  and  on  this 
fimdamental  question  the  defendant  has  the  right  to  de- 
fend. Under  the  second  proposition,  liability  is  practi- 
cally prejudged.  If  the  right  to  defend  cannot  thus  be 
taken  away  indirectly  by  a  conclusive  presumption  of 
negligence,  Mobile,  Jackson  &c.  R.  R.  Co.  v.  Tvmip9eed, 
219  U.  S.  35,  43,  it  cannot  be  taken  away  directly  by  a 
departure  from  the  principle  of  negligence  as  the  basis 
of  individual  liabiUty  for  injury.  MiddUton  v.  Texas 
Power  &  Light  Co.,  108  Texas,  96,  107.  There  are  cer- 
tain instances  of  liability  which  are  sometimes  cited 
as  examples  of  liability  without  fault.  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.  v.  Zemecke,  183  U-  S.  582,  586; 
New  York  Central  R.  R.  Co.  v.  White,  243  U-  S-  188,  204. 
But  when  analyzed  they  will  be  found  to  furnish  no  sub- 
stantial basis  in  reason  or  in  law  for  the  support  of  legis- 
lation such  as  that  presented  in  this  case.  By  the  ancient 
law  of  deodands,  the  property  of  a  man  wholly  innocent 
of  wrong  was  confiscated  by  the  Crown  under  the  false 
cloak  of  religion.  In  admiralty,  the  ship  itself  is  treated 
as  a  wrongdoer,  but  is  only  answerable  for  the  wrong  of 
those  in  charge  of  her.  The  maxim  of  agency  ''guifacU 
per  aliumfadt  per  se,''  which  is  the  real  foundation  of  the 
husband's  liability  as  well  as  that  of  the  master,  involves 
imputed  fault  in  cases  where  the  relation  of  the  parties 
furnishes  some  foundation  in  justice  for  the  imposition 
of  liability.  The  fault  is  there,  but  it  may  not  be  the  per- 
sonal fault  of  the  person  charged  with  responsibility  for 
it.  The  common-law  liability  of  the  carrier  and  of  the  inn- 
keeper, of  course,  did  not  arise  out  of  a  mere  personal  relar 
tion.  Both  pursue  a  public  calling,  one  charged  with  a 
public  interest,  and  therefore  peculiarly  subject  to  regu- 
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lation  in  the  interest  of  the  public.  It  was  never  the  law, 
so  far  as  we  know,  that  private  carriers  or  private  board- 
ing-house keepers,  who  are  free  to  serve  whom  they  will, 
under  such  contracts  as  they  may  please  to  make,  were 
liable  as  insurers  to  their  patrons  or  guests.  The  analogy 
between  the  responsibility  for  dangerous  agencies  and 
liability  for  inevitable  accidents  in  industry  as  between  the 
joint  adventurers  pursuing  such  industry  for  their  mutual 
profit  is  so  remote  as  to  fiunish  no  real  aid  in  the  solution 
of  the  present  problem. 

Statutes  requiring  railroad  companies  to  fence  their 
rights  of  way  and  upon  their  failure  to  do  so  imposing 
upon  them  liability  for  stock  killed  have  been  upheld. 
In  such  cases  the  liability  is  for  breach  of  duty  validly 
imposed.  Gulf,  Colorado  &  Santa  Fe  Ry.  Co.  v.  Ellis,  165 
U.  S.  150,  158;  in  short,  a  liability  for  negligence.  Black, 
Constitutional  Law,  2d  ed.,  p.  351.  Laws  imposing  lia- 
bility for  stock  killed  without  requiring  the  right  of  way 
to  be  fenced,  on  the  other  hand,  create  a  liability  without 
fault.    Such  laws  have  been  imiversally  condemned. 

It  is  indeed  significant  that  in  the  whole  legal  history  of 
individual  liability  there  has  been  such  a  consistent  aver- 
sion to  the  establishment  of  a  liability  without  fault.  It 
cannot  be  accounted  for  upon  any  other  theory  than  that 
the  principle  itself  is  repugnant  to  the  fundamental  rights 
of  liberty  and  property  on  which  our  institutions  are 
founded.  This  rule  of  individual  liability  is  one  of  the 
rules  which  the  legislature  is  "prevented  by  constitu- 
tional limitations"  from  chan^g  at  its  whim.  Munn 
V.  lUinois,  94  U.  S.  113.  It  seems  plain,  therefore,  that 
this  law  is  a  mere  labor  law,  concerned  only  with  the  rights 
of  individuals,  and  that  as  such  it  is  clearly  void. 

The  police  power  of  the  State  is  not  without  limitation. 
LawUm  v.  Steele,  152  U.  S.  133, 137.  The  first  inquiry  here 
is  whether  the  law  deals  with  a  subject-matter  of  public 
as  distinguished  from  private  concern;  the  second  is 
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whether  the  measure  is  reasonably  necessary  and  appro- 
priate to  achieve  the  public  end  sought.  Mountain  Timr 
her  Co.  v.  Washington,  243  U.  S.  219,  238;  New  York 
Central  R.  R.  Co.  v.  White,  243  U.  S.  188,  207.  Not 
every  law  that  deals  with  a  proper  subject-matter  of 
police  regulation  is  to  be  construed  as  a  police  measure  or 
is  to  be  held  valid  as  such.  Lochner  v.  New  York,  198  U. 
S.  46,  67, 

The  compensation  systems  considered  by  this  court  in 
the  White,  Hawkins  and  Mountain  Timber  Company  Cases^ 
regulate  in  a  most  thoroughgoing  manner  and  in  the  in- 
terest of  the  public  the  whole  subject-matter  of  compensa- 
tion for  industrial  injiuy  and  death.  The  Arizona  law 
has  nothing  in  common  with  these  laws.  It  does  not 
regulate  anything.  As  aptly  remarked  by  Justice  Ross 
in  his  dissent  in  this  case,  ''Ours  is  not  a  system  but  a 
lawsuit/' 

It  seems  to  us  that  the  Arizona  law  is  in  no  sense  a 
police  measure.  However,  if  we  treat  it  as  such  simply 
because  it  deals  with  a  subject  which  may  be  regulated 
in  the  interest  of  the  public,  it  follows  from  what  the  court 
has  said  {New  York  Central  R.  R.  Co.  v.  White,  243  U.  S, 
188,  206),  that  it  must  be  set  aside  as  invalid  unless  it  can 
be  supported  as  an  appropriate  and  proper  exercise  of  the 
police  power. 

The  extent  of  the  public  interest  must  mark  the  ex- 
treme limit  of  permissible  interference  with  the  private 
rights  of  the  parties.  The  regulation  of  the  relation  of 
master  and  servant  and  of  the  compensation  to  be  paid 
the  servant  in  case  of  injiuy  are  conceivably  matters  of 
public  concern,  for  the  reason  that,  if  the  burden  of  in- 
jiuy losses  is  to  fall  on  the  workman,  the  injured  man  and 
his  dependents  are  certain,  in  a  considerable  number  of 
instances,  to  be  pauperized  and  to  be  driven  into  vice  and 
crime.  New  York  Central  R.  R.  Co.  v.  White,  243  U.  S. 
188, 207.    The  public  is  concerned,  in  the  first  place,  with 
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the  method  by  which  compensation  is  secm^,  to  the  end 
that  it  shall  be  fairly  estimated  and  promptly  paid,  with- 
out burdensome  expenses  and  friction  between  employer 
and  employee.  In  the  second  place,  the  public  is  concerned 
with  the  amoimt  of  compensation  so  that  the  award  shall 
be  sufficient  to  protect  the  workman  and  his  dependents 
against  poverty  and  its  attendant  evils.  This  two-fold 
interest  of  the  public  must  find  appropriate  expression 
in  any  law  which  can  be  sustained  as  a  police  regulation. 

The  first  can  be  achieved  only  by  abolishing  litigation 
and  establishing  a  just  system  of  compensation.  In  the 
second  place,  as  it  is  a  matter  of  public  concern  that  the 
award  shall  be  sufficient  to  prevent  pauperism  and  its 
evils,  it  is  of  equal  concern  that  the  award  shall  not 
exceed  what  is  reasonably  necessary  to  protect  the  work- 
man and  his  dependents  in  these  respects. 

The  physical  hurt  must  be  borne  by  the  injured  person ; 
it  cannot  be  shifted.  New  York  Central  R.  R.  Co.  v.  White, 
243  U.  S.  188,  203.  Neither  can  the  physical  hurt  be 
measured  in  terms  of  money.  A  law  which  authorizes  an 
award  of  damages  for  pain  and  suffering  and  kindred  ele- 
ments does  not  serve  the  public  interest.  It  does,  how- 
ever, open  wide  the  door  for  speculative  verdicts,  which 
bear  no  true  relation  to  the  public  interest  or  to  the  pecu- 
niary loss  sustained  by  the  injured  man.  Neither  can 
there  be  any  suggestion  of  public  concern  in  saddling 
upon  the  industry,  or  upon  a  particular  employer,  an 
unlimited  liability  to  the  estate  of  a  deceased  workman 
who  has  left  no  one  dependent  upon  his  labors,  and 
therefore  no  one  who  has  suffered  pecuniary  loss  by  his 
death. 

This  court,  in  the  compensation  cases,  has  expressly 
refrained  from  specifying  the  legal  limits  of  permissible 
compensation  under  compensation  laws.  Nevertheless, 
the  decisions  make  it  clear  that  compensation  must  be 
based  upon  earnings,  and  cannot  be  allowed  for  specula- 
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tive  elements  such  as  are  included  in  the  damages  awarded 
under  the  Arizona  law.  It  is  equally  manifest  from  these 
decisions  that  the  rate  of  compensation  must  be  certain 
or  ascertainable  on  some  definite  basis  and  that  it  must  be 
limited  in  amount.  These  restrictions  follow  lo^caUy 
from  the  court's  conception  of  the  compensation  system 
as  disregarding  the  inunediate  cause  of  the  accident  and 
as  treating  the  employment  itself  for  which  employer  and 
employee  are  jointly  responsible  as  the  true  cause  of  the 
injury. 

The  Arizona  law  is  as  inconsistent  with  this  conception 
as  is  the  common  law.  It  relieves  the  employer  of  none 
of  the  evils  of  the  conmion  law,  but  saddles  upon  him  a 
new  lawsuit  for  damages  according  to  common-law  stand- 
ards, where  he  has  exercised  the  utmost  human  care,  and, 
in  addition,  penalizes  him  12  per  cent,  of  the  jury's  award 
if  he  fails  on  appeal. 

Mr.  Graham  Foster,  for  defendant  in  error  in  No.  332, 
submitted.  Mr.  Hugh  M.  Foster  and  Mr.  George  F.  Sen- 
ner  were  on  the  brief. 

Mr.  Clean  T.  Knappy  for  plaintiff  in  error  in  No.  334, 
submitted : 

If  there  is  any  justification  for  the  enactment  of  such 
a  law  it  must  be  found  in  the  police  power.  This  court 
has  repeatedly  recognized  the  difficulty  of  exactly  defining 
that  power.  It  is  generally  recognized  as  the  right  of  a 
State  to  legislate  for  its  general  welfare  and  betterment. 
The  extent  to  which  it  may  be  exercised  is  dependent 
largely  upon  industrial  and  social  conditions.  Each  ex- 
ercise must  be  measured  of  itself.  Noble  State  Bank  v. 
HaskeU,  219  U.  S.  104;  CamJUld  v.  United  States,  167  U. 
S.  518. 

The  police  power  cannot  be  used  in  an  arbitrary  man- 
ner, calculated  to  deprive  one  of  private  rights.    While  it 
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''extends  to  all  great  public  needs"  those  same  public 
needs  place  a  limitation  upon  its  valid  exercise.  The  rule 
of  reason  must  be  applied.  Hurtado  v.  California,  110  U. 
S.  516;  Hayes  v.  Missouri,  120  U.  S.  68;  Missouri  Pacific 
Ry.  Co.  \.  Mackey,  127  U.  S.  205;  Hallinger  v.  Davis,  146 
U.  S.  314;  Holden  v.  Hardy,  169  U.  S.  366;  Barbier  v. 
Connolly,  113  U.  S.  27.  Tlie  power  cannot  be  used  as  an 
excuse  for  unjust  and  oppressive  legislation.  Davidson 
V.  New  Orleans,  96  U.  S.  97;  Yick  Wo  v.  Hopkins,  118 
U.  S.  356. 

Tlie  question  presented  then  is  whether  this  law  is 
calculated  to  benefit  the  public  needs.  And  the  test  to  be 
applied  is  not  the  mere  wording,  but  whether  in  practice 
it  would  actually  accomplish  an  object  beneficial  to  the 
health,  safety  and  general  welfare.  Lochner  v.  New  York, 
198  U.  S.  45. 

The  Arizona  Employers'  Liability  Law  is  in  no  way 
designed  to  benefit  either  the  health,  safety  or  general 
welfare.  If  it  were  designed  to  benefit  the  health  and 
safety  of  employees  it  would  be  beneficial  to  public  wel- 
fare. But  it  is  not.  If  it  removed  existing  ills  in  present 
social,  industrial,  or  economic  conditions  in  Arizona,  it 
might,  under  certain  circumstances,  be  beneficial  to  pub- 
lic welfare.   But  it  does  not.    It  adds  to  existing  ills. 

If  any  justification  can  be  found  for  the  law,  it  must  be 
upon  reasons  supporting  the  legality  of  compulsory  com- 
pensation acts.  And  it  is  solely  upon  such  grounds 
that  the  Arizona  Supreme  Court  attempted  to  justify  its 
legality. 

We  assume  that  the  decisions  of  this  court  in  the  While, 
Hawkins,  and  Mountain  Timber  Company  Causes  cover  the 
field  of  justification  for  enactment  of  compensation  laws. 
And  if  tliere  is  justification  for  this  law,  it  must  be  found 
in  the  reasons  there  given.  The  decisions  in  those  cases 
are  influenced  by  the  consideration  that  the  legislature  in 
the  enactment  of  those  laws  substituted  a  substantial 
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equivalent.  Our  quarrel  with  the  Arizona  law  is  not  so 
much  that  it  abrogates  the  common-law  rules  of  liability 
as  that  it  absolutely  fails  to  set  up  something  adequate 
in  their  stead.  It  cannot  be  justified  upon  any  of  the 
grounds  supporting  the  legality  of  compensation  acts. 
It  is  not  a  "method  of  compensation."  It  is  a  suit  for 
damages.  It  preserves  the  jury  system  of  awarding 
damages  in  an  unlimited  amount^  and  should  the  em- 
ployer be  presumptuous  enough  to  appeal,  he  is  what 
might  be  called  fined,  by  being  assessed  interest  on  the 
judgment  at  12  per  cent.  The  New  York  law  was  not 
pronounced  arbitrary  and  unreasonable,  for  the  reason 
that  the  compensation  was  moderate  and  definite.  Under 
this  law,  judged  by  its  history,  the  awards  will  never  be 
moderate  and  never  definite.  It  provides  for  damages 
not  alone  for  loss  of  earning  power,  but  for  pain,  suffer- 
ing, mental  and  physical  anguish,  and  humiliation,  and 
the  jury  is  quick  to  consider  all  such  elements. 

No  evil  attendant  upon  the  old  personal  injmy  litiga- 
tion has  been  removed.  The  law's  delay,  the  court  ex- 
pense, the  large  attorney  fee,  the  oft-times  miscarriage  of 
justice  by  inadequate  verdicts,  and  more  often  by  exces- 
sive verdicts,  the  bitterness  growing  from  litigation;  all 
these  and  many  more  are  still  attendant  upon  the  trail 
of  this  law.  Every  reason  prompting  the  enactment  of 
compensation  laws  is  lacking  to  support  it.  It  is  not  de- 
signed in  the  remotest  way  to  protect  health,  safety  or 
public  welfare.  It  is  not  a  valid  exercise  of  police  power. 
The  Arizona  Supreme  Court  vainly  searched  for  authori- 
ties to  justify  the  constitutionality  of  the  law,  and  was 
forced  to  base  its  decision  entirely  upon  the  reasons  given 
in  the  White  Case  upholding  the  New  York  Compensation 
Law. 

Mr.  Samuel  Herrick,  for  defendant  in  error  in  No.  334, 
submitted. 
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Mb.  Jubticb  Pitney  delivered  the  opinion  of  the  court. 

In  each  of  these  cases,  a  workman  in  a  hazardous  indus- 
try in  the  State  of  Arizona,  having  received  in  the  course 
of  his  employment  a  personal  injury  through  an  accident 
due  to  a  condition  or  conditions  of  the  occupation,  not 
caused  by  his  own  negligence  or  so  far  as  appears  by  that 
of  his  employer  or  others,  brought  action  under  the  Em- 
ployers' Liability  Law  of  Arizona,  and  recovered  compen- 
satory damages  against  the  employer  ascertained  upon  a 
consideration  of  the  nature,  extent,  and  disabling  effects 
of  the  injury  in  each  particular  case.  And  the  question  is 
raised  whether  the  statute  referred  to,  as  applied  to  the 
facts  of  these  cases,  is  repugnant  to  that  provision  of  the 
Foiu1;eenth  Amendment  which  declares  that  no  State 
shall  deprive  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 

Art.  XVIII  of  the  constitution  of  the  State  of  Arizona 
is  entitled  ''Labor,"  and  contains,  among  others,  the 
following  sections: 

"Section  4.  The  conunon  law  doctrine  of  fellow  serv- 
ants, so  far  as  it  affects  the  liability  of  a  master  for  in- 
juries to  his  servants  resulting  from  the  acts  or  omissions 
of  any  other  servant  or  servants  of  the  common  master  is 
forever  abrogated. 

"Section  5.  The  defense  of  contributory  negligence  or 
of  assumption  of  risk  shall,  in  all  cases  whatsoever,  be  a 
question  of  fact  and  shall,  at  all  times,  be  left  to  the  jury. 

"Section  6.  The  right  of  action  to  recover  damages 
for  injuries  shall  never  be  abrogated,  and  the  amount 
recovered  shall  not  be  subject  to  any  statutory  limitation. 

"Section  7.  To  protect  the  safety  of  employees  in  all 
hazardous  occupations,  in  mining,  smelting,  manufactur- 
ing, railroad  or  street  railway  transportation,  or  any  other 
industry  the  L^islature  shall  enact  an  Employers'  lia- 
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bility  law,  by  the  terms  of  which  any  employer,  whether 
individual,  association,  or  corporation  shall  be  liable  for 
the  death  or  injury,  caused  by  any  accident  due  to  a 
condition  or  conditions  of  such  occupation,  of  any  em- 
ployee in  the  service  of  such  employer  in  such  hazardous 
occupation,  in  all  cases  in  which  such  death  or  injury  of 
such  employee  shall  not  have  been  caused  l^  the  n^jU- 
gence  of  the  employee  killed  or  injured. 

''Section  8.  The  Legislatm^  shall  enact  a  Workmen's 
Compulsory  Compensation  law  applicable  to  workmen 
engaged  in  manual  or  mechanical  labor  in  such  employ- 
ments as  the  Legislature  may  determine  to  be  especially 
dangerous,  l^  which  compulsory  compensation  shall  be 
required  to  be  paid  to  any  such  workman  by  his  em- 
ployer, if  in  the  course  of  such  employment  personal  in- 
jury to  any  such  workmen  from  any  accident  ariong  out 
of,  and  in  the  course  of,  such  employment  is  caused  in 
whole,  or  in  part,  or  is  contributed  to,  by  a  necessary  risk 
or  danger  of  such  employment,  or  a  necessary  risk  or 
danger  inherent  in  the  nature  thereof,  or  by  failure  of 
such  employer,  or  any  of  his  or  its  officers,  agents,  or  em- 
ployee, or  employees,  to  exercise  due  care,  or  to  comply 
with  any  [law?J  affecting  such  employment;  Provided, 
that  it  shall  be  optional  with  said  employee  to  settle  for 
such  compensation,  or  retain  the  right  to  sue  said  employer 
as  provided  by  this  Constitution." 

Pursuant  to  §7  the  Employers'  Liability  Law  was 
enacted  (c.  89,  Laws  1912,  Reg.  Sess. ;  Arizona  Rev.  Stats. 
1913,  pars.  3153-3162);  pursuant  to  §8  a  Workmen's 
Compulsory  Compensation  Law  was  enacted  (c.  14,  Laws 
1912, 1st  Spec.  Sess.;  Arizona  Rev.  Stats.  1913,  pars.  3163, 
et  seq.). 

In  two  of  the  present  cases  the  former  law  was  sustained 
by  the  Supreme  Court  of  Arizona  against  attacks  based 
upon  the  Fourteenth  Amendment.  Inspvraiian  CansdUr 
dated  Copper  Co.  v.  Mendez,  19  Arizona,  151 ;  Superior  A 
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PitUburg  Copper  Co.  v.  Tomtch^  19  Arizona,  182.  In  the 
three  other  cases  it  was  sustained  by  the  United  States 
District  Court  for  that  District.  And  the  resulting  judg- 
ments in  favor  of  the  injured  workmen  are  brought  under 
our  review  by  writs  of  error. 

Some  of  the  arguments  submitted  to  us  assail  the  wis- 
dom and  policy  of  the  act  because  of  its  novelty,  because 
of  its  one-sided  effect  in  depriving  the  employer  of  de- 
fenses while  giving  him  (as  is  said)  nothing  in  return, 
leaving  the  damages  unlimited,  and  giving  to  the  employee 
the  option  of  several  remedies;  as  tending  not  to  obviate 
but  to  promote  litigation ;  and  as  pregnant  with  danger  to 
the  industries  of  the  State.  With  such  considerations  this 
court  can  not  concern  itself.  Novelty  is  not  a  constitu- 
tional objection,  since  under  constitutional  forms  of  gov- 
ernment each  State  may  have  a  legislative  body  endowed 
with  authority  to  change  the  law.  In  what  respects  it 
shall  be  changed,  and  to  what  extent,  is  in  the  main  con- 
fided to  the  several  States;  and  it  is  to  be  presumed  that 
their  legislatures,  being  chosen  by  the  people,  understand 
and  correctly  appreciate  their  needs.  The  States  are  left 
with  a  wide  range  of  l^islative  discretion,  notwithstanding 
the  provisions  of  the  Fourteenth  Amendment;  and  their 
conclusions  respecting  the  wisdom  of  their  legislative  acts 
are  not  reviewable  by  the  courts. 

We  have  been  called  upon  recently  to  deal  with  various 
forms  of  workmen's  compensation  and  employers '  liabil- 
ity statutes.  Second  Employers^  LiabilUy  Cases,  223  U.  S. 
1,  47-53;  New  York  Central  R.  R.  Co.  v.  White,  243  U.  S. 
188, 196,  et  seq.;  Hawkins  v.  Bleakly ,  243  U.  S.  210;  Moun^ 
tain  Timber  Co.  v.  WashingUm,  243  U.  S.  219;  MiddleUm  v. 
Texas  Power  &  Light  Co.,  249  U.  S.  152.  These  decisions 
have  established  the  propositions  that  the  rules  of  law 
concerning  the  employer's  responsibility  for  personal  in- 
jury or  death  of  an  employee  arising  in  the  course  of  the 
emplojonent  are  not  beyond  alteration  by  legislation  in 
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the  public  interest;  that  no  person  has  a  vested  right 
entitling  him  to  have  these  any  more  than  other  rules  of 
law  remain  unchanged  for  his  benefit;  and  that,  if  we  ex- 
clude arbitrary  and  unreasonable  changes,  liability  may 
be  imposed  upon  the  employer  without  fault,  and  the 
rules  respecting  his  responsibility  to  one  employee  for  the 
negligence  of  another  and  respecting  contributory  neg- 
ligence and  assumption  of  risk  are  subject  to  le^slative 
change. 

The  principal  contention  is  that  the  Arizona  Employers' 
Liability  Law  deprives  the  employer  of  property  without 
due  process  of  law,  and  denies  to  him  the  equal  protection 
of  the  laws,  because  it  imposes  a  liability  without  fault, 
and,  as  is  said,  without  equivalent  protection.  The  stat- 
ute, in  respect  of  certain  specified  employments  designa- 
ted as  inherently  hazardous  and  dangerous  to  workmen — 
and  reasonably  so  described — ^imposes  upon  the  employer, 
without  regard  to  the  question  of  his  fault  or  Hiat  of  any 
person  for  whose  conduct  he  is  responsible,  a  liability  in 
compensatory  damagesr-€xcluding  all  such  as  are  specu- 
lative or  punitive  {Arizona  Copper  Co.  v.  Burdagaj  177 
Pac.  Rep,  29) — ^for  accidental  personal  injury  or  death  of 
an  employee  arising  out  of  and  in  the  course  of  the  employ- 
ment and  due  to  a  condition  or  conditions  of  the  occupa- 
tion, in  cases  where  such  injiuy  or  death  of  the  employee 
shall  not  have  been  caused  by  his  own  negligence.  This 
is  the  substance  of  pars.  3154  and  3158,  and  they  are  to  be 
read  in  connection  with  par.  3156,  which  declares  what 
occupations  are  hazardous  within  the  meaning  of  the  law. 
By  par.  3160,  contracts  and  regulations  exempting  the 
employer  from  liability  are  declared  to  be  void. 

In  efifect,  the  statute  requires  the  employer,  instead  of 
the  employee,  to  assume  the  pecimiary  ride  of  injmy  or 
death  of  the  employee  attributable  to  hazards  inherent 
in  the  employment  and  due  to  its  conditions  and  not  to  the 
negligence  of  the  employee  killed  or  injured.    In  deter- 
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mining  whether  this  departure  from  the  previous  rule  is 
80  arbitrary  or  inconsistent  with  the  fundamental  rights 
of  the  employer  as  to  render  the  law  repugnant  to  the 
Fourteenth  Amendment,  it  is  to  be  borne  in  mind  that 
the  matter  of  the  assumption  of  the  risks  of  employment 
and  the  consequences  to  flow  therefrom  has  been  r^ula- 
ted  time  out  of  mind  by  the  common  law,  with  occasional 
statutory  modifications.  The  rule  existing  in  the  ab- 
sence of  statute,  as  usually  enunciated,  is  that  all  conse- 
quences of  risks  inherent  in  the  occupation  and  normally 
incident  to  it  are  assumed  by  the  employee  and  afford 
no  ground  of  action  by  him  or  those  claiming  under  him, 
in  tile  absence  of  ne^gence  by  the  employer;  and  even 
risks  arising  from  or  increased  by  the  failure  of  the  em- 
ployer to  take  the  care  that  he  ought  to  take  for  the  em- 
ployee's safety  are  assimied  by  the  latter  if  he  is  aware  of 
them  or  if  they  are  so  obvious  that  any  ordinarily  prudent 
person  imder  the  circumstances  could  not  fail  to  observe 
and  appreciate  them;  but  if  the  employee,  having  be- 
.eome  aware  of  a  risk  arising  out  of  a  defect  attributable 
to  the  employer's  negligence,  makes  complaint  or  objec- 
tion and  obtains  a  promise  of  reparation,  the  common 
law  bring?  into  play  a  new  set  of  regulations,  requiring  the 
employer  to  assume  the  risk  under  certain  circmnstances, 
the  employee  under  others.  Seaboard  Air  Line  Ry.  v. 
Harton,  233  U.  S.  492,  504,  506;  239  U.  8.  695,  598,  599; 
and  cases  cited. 

But  these  are  no  more  than  rules  of  law,  deduced  by  the 
courts  as  reasonable  and  just,  under  the  conditions  of  our 
civilization,  in  view  of  the  relations  existing  between  em- 
ployer and  employee  in  the  absence  of  legislation.  They 
are  not  placed,  by  the  Fourteenth  Amendment,  beyond 
the  reach  of  the  State's  power  to  alter  them,  as  rules  of 
future  conduct  and  tests  of  responsibiUty,  through  legis- 
lation designed  to  promote  the  general  welfare,  so  long  as 
it  does  not  interfere  arbitrarily  and  unreasonably,  and  in 
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defiance  of  natural  justice,  with  the  ri^t  of  employers 
and  employees  to  agree  between  themselves  respecting 
the  terms  and  conditions  of  employment. 

We  are  unable  to  say  that  the  Employers'  liability 
Law  of  Arizona,  in  requiring  the  employer  in  hazardous 
industries  to  assume — so  far  as  pecuniary  consequences 
go — ^the  entire  risk  of  injury  to  the  employee  attributable 
to  accidents  arising  in  the  course  of  the  employment  and 
due  to  its  inherent  conditions,  exceeds  the  bounds  of 
permissible  legislation  or  interferes  with  the  constitutional 
rights  of  the  employer.  The  answer  that  the  conunon  law 
makes  to  the  hardship  of  requiring  the  employee  to  as- 
sume all  consequences,  both  personal  and  pecuniary,  of 
injuries  arising  out  of  the  ordinary  dangers  of  the  occupa- 
tion is  that  the  parties  enter  into  the  contract  of  employ- 
ment with  these  risks  in  view,  and  that  the  consequences 
ought  to  be,  and  presumably  are,  taken  into  consideration 
in  fixing  the  rate  of  wages.  Chicago^  Milwaukee  &  SL 
Paul  Ry.  Co.  v.  Ross,  112  U.  S.  377,  383;  Northern  Pacific 
R.  R.  Co.  V.  Herbert,  116  U.  S.  642,  647;  Neu)  York  Central 
R.  R.  Co.  V.  White,  243  U.  S.  188,  199;  FarweU  v.  Boston 
&  Worcester  R.  R.  Corp.,  4  Mete.  49,  57.  In  like  manner 
the  employer,  if  requited — as  he  is  by  this  statute  in  some 
occupations — ^to  assume  the  pecuniary  loss  arising  from 
such  injury  to  the  employee,  may  take  this  into  con- 
sideration in  fixing  the  rate  of  wages;  besides  which  he 
has  an  opportunity,  which  the  employee  has  not,  to 
charge  the  loss  as  a  part  of  the  cost  of  the  product  of 
the  industry. 

There  is  no  question  here  of  punishing  one  who  is 
without  fault.  That,  we  may  concede,  would  be  contrary 
to  natural  justice.  But,  as  we  have  seen,  the  statute  lim- 
its the  recovery  strictly  to  compensatory  damages.  And 
there  is  no  discrimination  between  employer  and  employee 
except  such  as  necessarily  arises  from  tiiieir  different  re- 
lations to  the  common  undertaking.    Both  are  essential 
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to  it,  the  one  to  furnish  capital,  organization,  and  guidance, 
the  other  to  perform  the  manual  work;  both  foresee  that 
the  occupation  is  of  such  a  natiu^,  and  its  conditions  such, 
that  sooner  or  later  some  of  the  workmen  will  be  physi- 
cally injured  or  maimed,  occasionally  one  killed,  without 
particular  fault  on  anybody's  part.  (See  243  U.  S.  203.) 
The  statute  requires  that  compensation  shall  be  paid  to 
the  injured  workman  or  his  dependents,  because  it  is 
upon  them  that  the  first  brunt  of  the  loss  falls;  and  that 
it  shall  be  paid  hy  the  employer,  because  he  takes  the 
gross  receipts  of  the  common  enterprise,  and  by  reason 
of  his  position  of  control  can  make  such  adjustments  as 
ought  to  be  and  practically  can  be  made,  in  the  way  of 
reducing  wages  and  increasing  the  selling  price  of  the 
product,  in  order  to  allow  for  the  statutory  liability. 
There  could  be  no  more  rational  basis  for  a  discrimina- 
tion; and  it  is  clear  that  in  this  there  is  no  denial  of  the 
''equal  protection  of  the  laws." 

Under  the  ''due  process"  clause,  the  ultimate  conten- 
tion is  that  men  have  an  indefeasible  right  to  employ 
their  fellow  men  to  work  under  conditions  where,  as  all 
parties  know,  from  time  to  time  some  of  the  workmen 
inevitably  will  be  killed  or  injured,  but  where  nobody 
knows  or  can  know  in  advance  which  particular  men  or 
how  many  will  be  the  victims,  or  how  serious  will  be  the 
injuries,  and  hence  no  adequate  compensation  can  be 
included  in  the  wages;  and  to  employ  them  thus  with  the 
legitimate  object  of  making  a  profit  above  their  wages 
if  all  goes  well,  but  with  immunity  from  particular  loss  if 
things  go  badly  with  the  workmen  through  no  fault  of 
their  own,  and  they  suffer  physical  injiuy  or  death  in  the 
course  of  their  employment.  In  view  of  the  subject-mat- 
ter, and  of  the  public  interest  involved,  we  cannot  assent 
to  the  proposition  that  the  rights  of  life,  liberty,  and  prop- 
erty guaranteed  by  the  Fourteenth  Amendment  prevent 
the  States  from  modif 3ang  that  rule  of  the  conmion  law 
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which  requires  or  permits  the  workingman  to  take  the 
chances  in  such  a  lottery. 

The  act — ^assuming,  as  we  must,  that  it  be  justly  ad- 
ministered— adds  no  new  burden  of  cost  to  industry,  al- 
though it  does  bring  to  light  a  burden  that  previously 
existed  but  perhaps  was  unrecognized,  by  requiring  that 
its  costs  be  taken  into  the  reckoning.  The  burden  is  due 
to  the  hazardous  nature  of  the  industiy,  and  is  inevitable 
if  the  work  of  the  world  is  to  go  forward.  What  the  act 
does  is  merely  to  require  that  it  shall  be  assumed,  to  the 
extent  of  a  pecuniary  equivalent  of  the  actual  and  prox- 
imate damage  sustained  by  the  workman  or  those  near 
to  him,  by  the  employer — ^by  him  who  organizes  the  enter- 
prise, hires  the  workmen,  fibces  the  wages,  sets  a  price 
upon  the  product,  pays  the  costs,  and  takes  for  his  reward 
the  net  profits,  if  any. 

The  interest  of  the  State  is  obvious.  We  declared  in  the 
White  Case  (243  U.  S.  207) :  "It  cannot  be  doubted  that 
the  State  may  prohibit  and  pumsh  self-maiming  and 
attempts  at  suicide;  it  may  prohibit  a  man  from  barter- 
ing away  his  life  or  his  personal  security;  indeed,  the 
right  to  these  is  often  declared,  in  bills  of  rigihts,  to  be 
'natural  and  inalienable';  and  the  authority  to  prohibit 
contracts  made  in  derogation  of  a  lawfully  established 
policy  of  the  State  respecting  compensation  for  accidental 
death  or  disabling  personal  injury  is  equally  clear.  •  •  • 
This  statute  does  not  concern  itself  with  measures  of  pre- 
vention, which  presumably  are  embraced  in  other  laws. 
But  the  interest  of  the  public  is  not  confined  to  these. 
One  of  the  grounds  of  its  concern  with  the  continued  life 
and  earning  power  of  the  individual  is  its  interest  in  the 
prevention  of  pauperism,  with  its  concomitants  of  vice 
and  crime.  And,  in  our  opinion,  laws  regulating  the  re- 
sponsibility of  employers  for  the  injury  or  death  of  em«* 
ployees  arising  out  of  the  employment  bear  so  close  a  re- 
lation to  the  protection  of  the  lives  and  safety  of  those 


ARIZONA  EMPLOYEES'  LIABILITY  CASES      425 
400.  Opinion  of  the  Court 

concerned  that  they  properly  may  be  r^arded  as  coming 
within  the  category  of  police  regulations."    (Citing  cases.) 

And  in  Mountain  Timber  Co.  v.  Washington,  243  U.  S. 
219;  239;  it  was  said:  ''Certainly,  the  operation  of  indus- 
trial establishments  that  in  the  ordinary  course  of  things 
frequently  and  inevitably  produce  disabling  or  mortal 
injuries  to  the  human  beings  employed  is  not  a  matter  of 
wholly  private  concern." 

Having  this  interest,  the  State  of  Arizona  reasonably 
might  say:  '"The  rule  of  the  common  law  requiring  the 
employee  to  assume  all  consequences  of  personal  injmies 
arising  out  of  the  ordinary  dangers  and  normal  con- 
ditions of  a  hazardous  occupation,  and  to  secure  his  in- 
denmity  in  advance  in  the  form  of  increased  wages,  is 
incompatible  with  the  public  interest  because — ^assuming 
that  workmen  are  on  an  equality  with  employers  in  a 
negotiation  about  the  rate  of  wages — the  probability  of 
injury  occurring  to  a  particular  employee,  and  the  natiu^ 
and  extent  of  such  injury,  are  so  contingent  and  specula- 
tive that  it  is  impracticable  for  either  employer  or  em- 
ployee approximately  to  estimate  in  advance  how  much 
allowance  should  be  made  for  them  in  the  wages;  and 
even  were  a  proper  allowance  made,  experience  demon- 
strates that  under  our  conditions  of  life  it  is  not  to  be 
expected  that  the  average  workingman  will  set  aside  out 
of  his  wages  a  proper  instutmce  against  the  time  when  he 
may  be  injured  or  killed.  Hence,  recognizing  that  in- 
juries to  workmen  constitute  a  part  of  the  unavoidable 
cost  of  hazardous  industries,  we  will  require  that  it  be 
assumed  by  the  one  in  control  of  the  industry  as  employer, 
just  as  he  pays  other  items  of  cost;  so  that  he  shall  not 
take  a  profit  from  the  labor  of  his  employees  while  leav- 
ing the  injured  ones,  and  the  dependents  of  those  whose 
Uves  are  lost,  through  accidents  due  to  the  conditions  of 
the  occupation,  to  be  a  burden  upon  the  public." 

Whether  this  or  similar  reasoning  was  employed,  we 
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have  no  means  of  knowing;  whether,  if  employed,  it 
ought  to  have  been  accepted  as  convincing,  is  not  for  ns 
to  decide.  It  being  incumbent  upon  the  opponents  of  the 
law  to  demonstrate  that  it  is  clearly  unreasonable  and 
arbitrary,  it  is  sufficient  for  us  to  declare,  as  we  do,  that 
such  reasoning  would  be  pertinent  to  the  subject  and  not 
so  unfounded  or  irrational  as  to  permit  us  to  say  that  the 
State,  if  it  accepted  it  as  a  basis  for  changing  the  law  in  a 
matter  so  closely  related  to  the  public  welfare,  exceeded 
the  restrictions  placed  upon  its  action  by  the  Fourteenth 
Amendment. 

It  is  objected  that  the  responsibility  of  the  employer 
under  this  statute  is  unlimited;  but  this  is  not  true  ex- 
cept as  it  is  true  of  every  action  for  compensatory  damages 
where  the  amoimt  awarded  varies  in  accordance  with  the 
natiu*e  and  extent  of  the  damages  for  which  compensation 
is  made.  It  is  said  that  in  actions  by  employees  against 
employers  juries  are  prone  to  render  extravagant  verdicts. 
The  same  thing  has  been  said,  and  with  equal  reason,  con- 
cerning actions  brought  by  individuals  against  railroad 
companies,  traction  companies,  and  other  corporations. 
In  this,  as  in  other  cases,  there  is  a  corrective  in  the  author- 
ity of  the  coiu*t  to  set  aside  an  exorbitant  verdict.  And  it 
amounts  to  a  contradiction  of  terms  to  say  that  in  sub- 
mitting a  controversy  between  litigants  to  the  established 
coiui;s,  there  to  be  tried  according  to  long-established 
modes  and  with  a  constitutional  jury  to  determine  the 
issues  of  fact  and  assess  compensatory  damages,  there  is 
a  denial  of  "due  process  of  law." 

Much  stress  is  laid  upon  that  part  of  our  opinion  in  the 
White  Case  where,  after  citing  nmnerous  previous  deci- 
sions upholding  the  authority  of  the  States  to  establish 
by  legislation  departures  from  the  fellow-servant  rule  and 
other  common-law  rules  affecting  the  employer's  liability 
for  personal  injuries  to  the  employee,  we  said  (243  U.  S. 
201):    "It  is  true  that  in  the  case  of  the  statutes  thus 
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sustained  there  were  reasons  rendering  the  particular 
departures  appropriate.  Nor  is  it  necessary,  for  the  piu*- 
poses  of  the  present  case,  to  say  that  a  State  might,  with- 
out violence  to  the  constitutional  guaranty  of '  due  process 
of  law/  suddenly  set  aside  all  common-law  rules  respecting 
liability  as  between  employer  and  employee,  without  pro- 
viding a  reasonably  just  substitute.  .  .  •  No  such  ques- 
tion is  here  present^,  and  we  intimate  no  opinion  upon  it. 
The  statute  under  consideration  sets  aside  one  body  of 
rules  only  to  establish  another  system  in  its  place,"  etc. 
In  spite  of  our  declaration  that  no  opinion  was  inti- 
mated, this  is  treated  as  an  intimation  that  a  statute 
such  as  the  one  now  under  consideration,  creating  a  new 
and  additional  right  of  action  and  allowing  no  defense  (if 
the  conditions  of  liability  be  shown)  unless  the  accident 
was  caused  by  the  negligence  of  the  injured  employee, 
would  be  regarded  as  in  conflict  with  the  due  process 
clause.  We  cannot,  however,  regard  this  statute  as 
anything  else  than  a  substitute  for  the  law  as  it  previously 
stood;  whether  it  be  a  proper  substitute  was  for  the 
people  of  the  State  of  Arizona  to  determine;  but  we  find 
no  ground  for  declaring  that  they  have  acted  so  arbitrarily, 
unreasonably,  and  unjustly  as  to  render  their  action  void. 
They  have  resolved  that  the  consequences  of  a  personal 
injury  to  an  employee  attributable  to  the  inherent  dan- 
gers of  the  occupation  shall  be  assumed,  not  wholly  by  the 
particular  employee  upon  whom  the  personal  injury  hap- 
pens to  fall,  but,  to  the  extent  of  a  compensation  in  mon^ 
awarded  in  a  judicial  tribunal  according  to  the  ordinary 
processes  of  law,  shall  be  assumed  by  the  employer; 
leaving  the  latter  to  charge  it  up,  so  far  as  he  can,  as  a 
part  of  the  cost  of  his  product,  just  as  he  would  charge 
a  loss  by  fire,  by  theft,  by  bad  debts,  or  any  other  usual 
loss  of  die  business;  and  to  make  allowance  for  it,  so  far 
as  he  can,  in  a  reduced  scale  of  wages.  And  they  have 
come  to  this  resolution,  we  repeat,  not  in  a  matter  of  in- 
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i,  or  upon  a  question  of  mere  economics,  but  in 
the  course  of  regulating  the  conduct  of  those  hazardous 
industries  in  which  human  beinga — ^their  own  people — in 
the  pursuit  of  a  livelihood  must  expose  themselves  to 
death  or  to  physical  injuries  more  or  less  disabling,  witii 
consequent  impoverishment,  partial  or  total,  of  the  work- 
man or  those  dependent  upon  him.  The  statute  says  to 
the  employer,  in  effect:  ''You  shall  not  employ  yoiu*  fellow 
men  in  a  hazardous  occupation  for  gain,  you  being  in  a 
position  to  reap  a  reward  in  money  through  selling  the 
product  of  their  toil,  unless  you  come  under  an  obligation 
to  make  appropriate  comi)ensation  in  money  in  case  of 
their  death  or  injury  due  to  the  conditions  of  the  oceapBr 
tion."  The  rule  being  based  upon  reasonable  grounds 
affecting  the  public  interest,  being  established  in  advance 
and  applicable  to  all  alike  under  similar  circumstances, 
there  is,  in  our  opinion,  no  infringement  of  the  fundamental 
rights  protected  by  the  Fourteenth  Amendment. 

Some  expressions  contained  in  our  opinion  in  the  WkUe 
Case  (243  U.  S.  203,  204,  205,)  are  treated  in  argument  as 
if  they  were  equivalent  to  saying  that  if  a  State,  in  making 
a  l^islative  adjustment  of  employers'  liability,  departs 
from  the  common-law  system  of  basing  responsibility 
upon  fault,  it  must  confine  itself  to  a  limited  compensation, 
measured  and  ascertained  according  to  the  methods 
adopted  in  the  compensation  acts  of  the  present  day.  Of 
course  nothing  of  the  kind  was  intended.  In  a  previous 
part  of  the  opinion  (pp.  196-200)  it  had  been  shown  that 
the  employer  had  no  constitutional  right  to  continued 
inmumity  from  liability  in  the  absence  of  negligence,  nor 
to  have  the  fellow-servant  rule  and  the  rules  respecting 
contributory  negligence  and  assumption  of  risk  remain 
unchanged.  The  statutory  plan  of  compensation  for 
injured  workmen  and  the  dependents  of  those  fatally 
injured — an  additional  feature  at  variance  with  the 
common  law — was  then  upheld;  but,  of  course,  without 


ARIZONA  EMPLOYERS'  LIABILITY  CASES.    429 
400.  Opinion  of  the  Court 

Baying  that  no  other  would  be  constitutional.  For  if,  as 
we  held  in  that  case^  the  novel  statutory  scheme  of  award- 
ing compensation  according  to  a  prearranged  scale  is  sus- 
tainable, it  follows,  perhaps  a  fortiori,  that  the  Arizona 
method  of  ascertaining  the  compensation  according  to 
the  facts  of  each  particular  case — substantially  the  com- 
mon law  method — ^is  free  from  objection  on  constitutional 
grounds.  Indeed,  if  a  State  recognizes  or  establishes  a 
right  of  action  for  compensation  to  injured  workmen 
upon  grounds  not  arbitraiy  or  fundamentally  unjust,  the 
question  whether  the  award  shall  be  measured  as  com- 
pensatoiy  damages  are  measured  at  common  law,  or 
according  to  some  prescribed  scale  reasonably  adapted 
to  produce  a  fair  result,  is  for  the  State  itself  to  deter- 
mine. Whether  the  compensation  shoxild  be  paid  in  a 
single  sum  after  judgment  recovered,  as  is  required  by  the 
Arizona  Employers'  Liability  Law. just  as  under  the 
common  law  system  in  the  case  of  a  judgment  based  upon 
negligence,  or  whether  it  would  be  more  prudent  to  dis- 
tribute the  award  by  instalment  payments  covering  the 
period  of  disability  or  of  need,  likewise  is  for  the  State  to 
determine,  and  upon  this  the  plaintiffs  in  error  can  raise 
no  constitutional  question. 

To  the  suggestion  that  the  act  now  or  hereafter  may  be 
extended  by  construction  to  non-hazardous  occupations, 
it  may  be  replied:  first,  that  the  occupations  in  which 
these  actions  arose  were  indisputably  hazardous,  hence 
plaintiffs  in  error  have  no  standing  to  raise  the  question 
{Plymauih  Coal  Co.  v.  Pennsylvania,  232  U.  S.  531,  544; 
Jeffrey  Mfg.  Co.  v.  Bhgg,  235  U.  S.  671,  676;  Hendrick 
V.  Maryland,  235  U.  S.  610, 621 ;  Middletan  v.  Texas  Power 
&  Light  Co.,  249  U.  S.  152,  157);  and  secondly,  it  hardly 
is  necessary  to  add  that  employers  in  non-hazardous  in- 
dustries are  in  Uttle  danger  from  the  act,  since  it  imposes 
liability  only  for  accidental  injuries  attributable  to  the 
inherent  dangers  of  the  occupation. 
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To  the  objection  that  the  benefits  of  the  act  may  be 
extended)  in  the  case  of  death  claims,  to  those  not  nearly 
related  to  or  dependent  upon  the  workman,  or  even  may 
go  by  escheat  to  the  State,  it  is  sufficient  to  say  that  no 
such  question  is  involved  m  these  records;  in  Arizona 
Copper  Co.  v.  Burdaga,  177  Pac.  Rep.  29,  a  case  of  per- 
sonal injuries  not  fatal,  the  Supreme  Court  of  Arizona 
interpreted  the  act  as  limiting  the  recovery  to  compen- 
satory damages;  it  reasonably  may  be  so  construed  in 
its  appUcation  to  death  claims;  and  it  would  be  improper 
for  this  court  to  assume  in  advance  that  the  state  court 
will  place  such  a  construction  upon  the  statute  as  to  render 
it  obnoxious  to  the  Federal  Constitution.  Plynumlh  Coal 
Co.  V.  Pennsylvania,  232  U.  S.  531,  546;  St.  Louis  Saidh- 
western  Ry.  Co.  v.  Arkansas,  235  U.  S.  350,  369. 

It  is  insisted  that  the  Arizona  system  deprives  em- 
ployers of  property  without  due  process  of  law  and  denies 
them  equal  protection  because  it  confers  upon  the  em- 
ployee a  free  choice  among  several  remedies.  In  Console 
idated  Arizona  Smelting  Co.  v.  Ujack,  15  Arizona,  382, 384, 
the  Supreme  Court  of  the  State  said:  '^ Under  the  laws  of 
Arizona,  an  employee  who  is  injured  in  the  course  of  his 
employment  has  open  to  him  three  avenues  of  redress, 
any  one  of  which  he  may  pursue  according  to  the  facts 
of  his  case.  They  are:  (1)  The  common-law  liability  re- 
lieved of  the  feUow-servant  defense  and  in  which  the 
defenses  of  contributory  negligence  and  assumption  of  risk 
are  questions  to  be  left  to  the  jury.  Const.,  sees.  4,  5, 
art.  18.  (2)  Employers'  liabiUty  law,  which  applies  to 
hazardous  occupations  where  the  injury  or  death  is  not 
caused  by  his  own  negligence.  Const.,  sec.  7,  art.  18. 
(3)  The  compulsory  compensation  law,  applicable  to 
especially  dangerous  occupations,  by  which  he  may  re- 
cover compensation  without  fault  upon  the  part  of  the 
employer.  Const.,  sec.  8,  art.  18."  It  is  said  by  counsel 
that  the  compensation  act,  because  it  limits  the  reooveiy, 


ARIZONA  EMPLOYERS'  UABIUTY  CASES.     431 
400.  HouiBBy  J.y  ooncarring. 

never  is  resorted  to  in  practice  unless  the  employee  has 
been  negligent  and  hence  is  debarred  of  a  remedy  under 
the  liability  act.  But  it  is  thoroughly  settled  by  our  pre- 
vious decisions  that  a  State  may  abolish  contributory 
negligence  as  a  defense;  and  election  of  remedies  is  an 
option  very  frequently  given  by  the  law  to  a  person  en- 
titled to  an  action;  an  option  normally  exercised  to  his 
own  advantage,  as  a  matter  of  course. 

Other  points  are  suggested,  but  none  requiring  partic- 
ular discussion. 

J udgmerd8  affirmed. 

Mb.  Justice  Holbieb  concurring.^ 

The  plaintiff  (the  defendant  in  error)  was  employed  in 
the  defendant's  mine,  was  hurt  in  the  eye  in  consequence 
of  opening  a  compressed  air  valve  and  brought  the  present 
suit.  The  injury  was  found  to  have  been  due  to  risks  in- 
herent to  the  business  and  so  was  within  the  Employers' 
Liability  Law  of  Arizona,  Rev.  Stats.  1913,  Title  14,  c.  6. 
By  that  law  as  construed  the  employer  is  hable  to  damages 
for  injuries  due  to  such  risks  in  specified  hazardous  em- 
ployments when  guilty  of  no  negligence.  Par.  3158. 
There  was  a  verdict  for  the  plaintiff,  judgment  was 
affirmed  by  the  Supreme  Court  of  the  State,  19  Arizona, 
151,  and  the  case  comes  here  on  the  single  question 
whether,  consistently  with  the  Fourteenth  Amendment, 
such  liability  can  be  imposed.  It  is  taken  to  exclude 
**  speculative,  exemplary  and  punitive  damages,"  but  to 
include  all  loss  to  the  employee  caused  by  the  accident, 
not  merely  in  the  way  of  earning  capacity,  but  of  dis- 
figurement and  bodily  or  mental  pain.  See  Arizona 
Copper  Co.  v.  Burciaga,  177  Pac.  Rep.  29,  33. 

There  is  some  argument  made  for  the  general  proposi- 

*  This  concurring  opinion  was  delivorod  i:i  onf>  of  the  jfive  cases,  viz, 
No.  332,  Inspiration  Conwlidated  f^'ojipir  <  ompany  v.  Mendez. 
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tion  that  immunity  from  liability  when  not  in  faxilt  is  a 
right  inherent  in  free  government  and  the  cbiter  dicta  of 
Mr.  Justice  Miller  in  [Citizens^  Savings  &]  Loan  Associor 
tion  V.  Topeka,  20  Wall.  655,  are  referred  to.  But  if  it  is 
thought  to  be  public  policy  to  put  certain  voluntary  con- 
duct at  the  peril  of  those  pursuing  it,  whether  in  the  in- 
terest of  safety  or  upon  economic  or  other  grounds,  I  know 
of  nothing  to  hinder.  A  man  employs  a  servant  at  the 
peril  of  what  that  servant  may  do  in  the  course  of  his 
employment  and  there  is  nothing  in  the  Constitution  to 
Umit  the  principle  to  that  instance.  St.  Louis  &  San 
Francisco  Ry.  Co.  v.  Mathews,  165  U.  S.  1,  22.  Chicago^ 
Rock  Island  &  Pacific  Ry.  Co.  v.  Zemecke,  183  U.  S.  682, 
586.  St.  Louis,  Iron  Mountain  &  Southern  Ry.  Co.  v. 
Taylor,  210  U.  S.  281,  295.  See  Guy  v.  Donald,  203  U.  S. 
390,  406.  There  are  cases  in  which  even  the  criminal  law 
requires  a  man  to  know  facts  at  his  peril.  Indeed,  the 
criterion  which  is  thought  to  be  free  from  constitutional 
objection,  the  criterion  of  faxilt,  is  the  application  of  an 
external  standard,  the  conduct  of  a  prudent  man  in  the 
known  circumstances,  that  is,  in  doubtful  cases,  the 
opinion  of  the  jury,  which  the  defendant  has  to  satisfy 
at  his  peril  and  which  he  may  miss  after  giving  the  matter 
his  best  thought.  TA^  Gennanic,  196  U.  S.  589,  596.  Nash 
V.  United  States,  229  U.  S.  373, 377.  Eastern  States  Retail 
Lumber  Dealers^  Association  v.  United  States,  234  U.  S. 
600,610.  JIfiBer  V.  iSfroW,  239  U.  S.  426,  434.  Without 
further  amplification  so  much  may  be  taken  to  be  estab- 
lished by  tiie  decisions.  New  York  Central  R.  R.  Co.  v. 
White,  243  U.  S.  188,  198,  204.  Mountain  Timber  Co.  v. 
Washington,  243  U.  S.  219,  336. 

I  do  not  perceive  how  the  validity  of  the  law  is  affected 
by  the  fact  that  the  employee  is  a  party  to  the  venture, 
lliere  is  no  more  certain  way  of  securing  attention  to  the 
safety  of  the  men,  an  unquestionably  constitutional  ob- 
ject of  legislation,  than  by  holding  the  employer  liable 
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for  accidents.    Like  the  crimes  to  which  I  have  referred 
th^  probably  will  happen  a  good  deal  less  often  when  the 
employer  knows  that  he  must  answer  for  them  if  they  do. 
I  pass,  therefore,  to  the  other  objection  lu-ged  and  most 
strongly  pressed.    It  is  that  the  damages  are  governed  by 
the  rules  governing  in  action  of  tort — that  is,  as  we  have 
said,  that  they  may  include  disfigurement  and  bodily  or 
mental  pain.     Natural  observations  are  made  on  the 
tendency  of  juries  when  such  elements  are  allowed.    But 
if  it  is  proper  to  allow  them  of  course  no  objection  can  be 
founded  on  the  supposed  foibles  of  the  tribunal  that  the 
Constitution  of  the  United  States  and  the  States  have 
established.    Why  then,  is  it  not  proper  to  allow  them? 
It  is  said  that  the  pain  cannot  be  shifts  to  another.    Nei- 
ther can  the  loss  of  a  leg.   But  one  can  be  paid  for  as  well 
as  the  other.   It  is  said  that  these  elements  do  not  consti- 
tute an  economic  loss,  in  the  sense  of  diminished  power 
to  produce.    They  may.    Ball  v.  WiUiam  Hunt  &  Sons, 
Ltd.,  [1912],  A.  C.  496.    But  whether  they  do  or  not  they 
are  as  much  part  of  the  workman's  loss  as  the  loss  of  a 
limb.    The  l^islature  may  have  reasoned  thus.    If  a  busi- 
ness is  unsuccessful  it  means  that  the  public  does  not  care 
enough  for  it  to  make  it  pay.    If  it  is  successful  the  public 
pays  its  expenses  and  something  more.    It  is  reasonable 
that  the  public  should  pay  the  whole  cost  of  producing 
what  it  wants  and  a  part  of  that  cost  is  the  pain  and  muti- 
lation incident  to  production.   By  throwing  that  loss  upon 
the  employer  in  the  first  instance  we  throw  it  upon  the 
public  in  the  long  run  and  that  is  just.    If  a  legislature 
should  reason  in  this  way  and  act  accordingly  it  seems  to 
me  that  it  is  within  constitutional  bounds.    Erickson  v. 
Pteuss,  223  N.  Y.  366.    It  is  said  that  the  Uability  is  un- 
limited, but  this  is  not  true.    It  is  limited  to  a  conscien- 
tious valuation  of  the  loss  suffered.    Apart  from  the  con- 
trol exercised  by  the  judge  it  is  to  be  hoped  that  juries 
would  realize  that  unreasonable  verdicts  would  tend  to 
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make  the  business  impossible  and  thus  to  injure  those 
whom  they  might  wish  to  help.  But  whatever  they  may 
do  we  must  accept  the  tribunal,  as  I  have  said,  and  are 
bound  to  assume  that  they  will  act  ri^tly  and  confine 
themselves  to  the  proper  scope  of  the  law. 

It  is  not  urged  that  the  provision  allowing  twelve  per 
cent,  interest  on  the  amount  of  the  judgment  bom  the  date 
of  filing  the  suit,  in  case  of  an  imsuccessful  appeal,  is  void. 
Fidelity  Mutual  Life  Association  v.  MetUer,  185  U.  S. 
308,  325-327.    Consavl  v.  CumndngSj  222  U.  S.  262,  272. 

Mr.  Justice  Brandeis  and  Mb.  Justice  Clabse  con- 
cur iQ  this  statement  of  additional  reasons  that  lead  me 
to  agree  with  the  opinion  just  dehvered  by  my  broths 
Pitney. 

Mr.  Justice  McKenna  dissenting. 

I  find  myself  unable  to  conciur,  yet  reluctant  to  diss^it. 
The  case  is  of  the  kind  that,  once  pronounced,  will  be  a 
rule  ia  like  or  cognate  cases  forever, — ^indeed,  may  even 
be  extended.  It  is  said  to  rest  on  the  cases  sustaining  the 
workmen's  compensation  law  of  New  York,  243  U.  S. 
188,  and  its  associated  cases  in  the  same  volume  uphold- 
ing like  laws  of  other  States.  The  present  case  certainly 
comes  after  those  cases  and  has  that  symptom  of  being 
their  sequence.  They  cannot  be  said  to  have  been  easy 
of  judgment  against  the  contentions  and  conservatism 
which  opposed  them,  and  there  was,  at  least  to  me,  no 
prophecy  of  their  extent,  and  therefore  to  me  the  present 
case  is  a  step  beyond  them.  I  hope  it  is  something  more 
than  timidity,  dread  of  the  new,  that  makes  me  fear  that 
it  is  a  step  bom  the  deck  to  the  sea — ^the  metaphor  sug- 
gests a  peril  in  the  consequences. 

But  let  me  in  a  more  concrete  way  make  application  of 
this  comment.  I  may  assume  that  the  purpose  and  princi- 
ple and  general  ezt^it  of  workmen's  compensation  laws 
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are  known.    I  must  rest  on  that  assumption  for  even  an 
epitome  of  them  or  the  reasons  for  them  would  unduly 
extend  this  dissent.   The  Arizona  law  has  no  resemblance 
to  them.    It  is  a  direct  charge  of  liability  upon  the  em- 
ployer for  death  or  injury  incurred  in  his  employment,  he 
being  without  fault.    Its  remedies  are  the  ordinaiy  legal 
remedies;  its  measure  of  relief,  however,  has  in  it  some- 
thing more  than  the  ordinary  measures  of  relief,  certainly 
not  those  of  the  compensation  laws,  nor  is  it  as  consider- 
ate and  guarded  as  they.    If  its  validity,  therefore,  can 
be  deduced  from  the  cases  explanatory  of  those  laws,  it 
can  only  be  done  by  brin^mg  its  instances  and  thdrs  imder 
the  same  generalization,  that  is,  that  it  is  competent  for 
govermnent  to  charge  liability  and  exempt  from  responsi- 
bility according  as  one  is  employer  or  employee,  there 
being  no  other  circumstance  than  that  relation.    Of  this 
there  can  be  no  disguise.   It  may  be  confused  by  argument 
and  attempt  at  historical  analogies  and  deductions,  but 
to  that  comprehensive  principle  the  case  must  come  at 
last.    AH  else  is  adventitious  and  puts  out  of  view  the 
relation  of  the  factors  of  production.    It  puts  out  of  view 
that  employers  are  as  necessary  to  production  as  employ- 
ees, and  subjects  to  peril  the  volimtary  conduct  of  the  for- 
mer and  leaves  out  of  account  as  an  element  the  voluntary 
conduct  of  the  latter.    In  other  words,  there  is  a  clear 
discrimination, — a  class  distinction  with  its  legal  circum- 
stances and,  I  may  say,  invidious  circumstances,  in  view  of 
some  of  the  reasons  adduced  in  its  justification.    And  these 
effects  cannot  be  concealed  under  any  camouflage  nor  given 
the  plausible  and  attractive  gloss  of  public  policy,  justified 
by  the  different  conditions  of  employer  and  employee. 
Unquestionably  there  is  a  difference — it  constitutes  the 
life  of  the  relation.    But  the  question  is.  Who  shall  com- 
pensate the  injury  that  may  result  from  the  relation, 
voluntary  assumed  by  both,  urged  by  their  respective 
interests  and  a  calculation  of  advantage? 
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But  I  pass  this  discrimination  and  return  to  the  law 
as  a  violation  of  the  employer's  rights  considered  abso- 
lutely and  abstractly.  It  seems  to  me  to  be  of  the  veiy 
foimdation  of  right — of  the  essence  of  liberty  as  it  is  of 
morals — to  be  free  from  liability  if  one  is  free  from  fault. 
It  has  heretofore  been  the  sense  of  the  law  and  the  sense 
of  the  world,  pervading  the  regulations  of  both,  that  there 
can  be  no  punishment  where  there  is  no  blame;  and  yet 
the  court  now  by  its  decision  erects  the  denial  of  these 
postulates  of  conduct  into  a  principle  of  law  and  govern- 
mental policy.  In  other  words,  it  is  said  to  be  a  benefit 
to  government  to  put  the  exact  discharge  of  duty  under 
the  menace  of  penalty  and  invert  the  conceptions  of  man- 
kind of  the  relation  of  right  and  wrong  action.  If  the 
legislation  does  not  punish  without  fault  what  does  it  do? 
The  question  is  pertinent.  Consider  what  the  employer 
does:  he  invests  his  money  in  productive  enterprise — 
mining,  smelting,  manufacturing,  railroading — ^he  engages 
employees  at  their  request  and  pays  them  the  wages  they 
demand,  he  takes  all  of  the  risks  of  the  adventure.  Now 
there  is  put  upon  him  an  inmieasurable  element  that  may 
make  disaster  inevitable.  I  find  it  difficult  to  answer  the 
argument  advanced  to  support  or  palliate  this  effect  or 
independently  of  it  to  justify  the  interference  with  rights. 
It  is  a  certain  impeachment  of  some  rights  to  assume  that 
they  need  justification  and  a  betrayal  of  them  to  make 
them  a  matter  of  controversy.  There  are  precepts  of 
constitutional  law  as  there  are  precepts  of  moral  law 
that  reach  the  conviction  of  aphorisms  and  are  immedi- 
ately accepted  by  all  who  understand  them,  and  comment 
is  considered  as  confusing  as  unnecessary.  I  say  this, 
not  in  dogmatism,  but  in  expression  of  my  vision  of  thingSi 
and  I  say  it  with  deference  to  the  contrary  judgments  of 
my  brethren  of  the  majority. 

Of  course,  reasons  may  be  found  for  the  violation  of 
rights,  advantage  to  somebody  or  something  in  that  viola- 


ARIZONA  EMPLOYERS'  LIABILITY  CASES.     437 
400.  McEenna,  J.,  dissenting. 

tion.  Tyranny  even  may  find  pretexts  and  seldom  boldly 
bids  its  will  avouch  its  acts,  and  certainly  there  can  be  no 
accusation  of  bare-faced  power  in  the  Arizona  law.  Its 
motives  and  purposes  are  worthy  and  it  requires  some 
resolution  of  duty  to  resist  them.  It  must  be  seen  and 
is  seen^  however,  that  the  difference  between  the  position 
of  employer  and  employee,  simply  considering  the  latter 
as  economically  weaker,  is  not  a  justification  for  the  viola- 
tion of  the  rights  of  the  former,  and  that  individual  rights 
cannot  be  made  to  yield  to  philanthropy,  and  therefore 
the  welfare  of  the  government  is  brou^t  forward  and 
displayed.  The  law  saves  the  government,  is  the  com- 
ment|  from  the  burden  of  paupers,  its  administration  and 
peace  from  the  disturbance  of  criminals.  The  answer, 
I  think,  is  inunediate.  Government,  certainly  constitu- 
tional government,  cannot  afford  to  infringe,  indeed, 
betrays  its  purpose  if  it  infringes,  a  right  of  anybody  upon 
money  considerations  or  for  ease  in  the  exercise  of  its 
faculties. 

But  granting  that  there  is  something  in  the  argument, 
what  shall  be  the  limits  of  its  application?  Will  it  extend 
the  principle  of  the  present  case  to  non-hazardous  em- 
ployments? If  not,  why  not?  The  Arizona  law  stops 
with  certain  occupations  which  it  calls  ''hazardous,"  but 
it  includes  in  the  description  ''manufacturing"  without 
qualifying  words.  In  the  New  York  compensation  law 
passed  on  in  New  York  Central  R.  R.  Co.  v.  White,  243  U.  S. 
188,  there  were  forty-two  groups  of  hazardous  occupations. 
In  Mountain  Timber  Co.  v.  Washington,  243  U.  S.  219,  the 
court  had  quite  a  struggle  with  the  provisions  of  the 
Washington  compensation  law,  which  was  so  far  different 
from  those  of  the  other  cases  as  to  incur  the  dissent  of 
members  of  the  court.  It  is  now,  I  think,  of  pertinent 
inquiry  whether  the  quality  of  being  hazardous  is  an  in- 
herent and  necessary  element  of  legality  or  a  matter  of 
l^islative  definition  and  policy.    Besides,  if  there  can  be 
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liability  without  fault  in  one  occupation,  and  that  can 
be  a  principle  of  legislation,  why  not  in  any  other?  Who 
is  to  determine  the  application,  court  or  l^^slature?  If 
the  latter,  a  court  may  not  even  express  apprehension  of 
its  exercise,  and  yet  it  cannot  put  out  of  view  the  drift 
of  events  and  in  blind  fatalism  await  their  incidence  when 
called  upon  to  consider  the  legality  of  such  exercise.  We 
know  things  are  in  change — ^have  changed — and  a  mark 
of  it  is  that  the  drift  of  public  opinion,  and  of  l^^slation 
following  opinion,  is  to  alter  the  relation  between  employer 
and  employee  and  to  give  to  the  latter  a  particular  dis- 
tinction, relieve  him  from  a  responsibility  which  would 
seem  to  be,  and  which  until  lately  it  has  been  the  sense  of 
the  world  to  be,  as  much  upon  him  as  upon  his  employer, 
not  in  dependence,  not  as  a  mark  of  subservience,  but  as  an 
obligation  of  his  freedom,  and,  therefore  as  a  consequence, 
that  where  he  has  liberty  of  action  he  has  responsibility 
for  action.  In  a  word,  the  drift  of  opinion  and  l^^slation 
now  is  to  set  labor  apart  and  to  withdraw  it  from  its  con- 
ditions and  from  the  action  of  economic  forces  and  their 
consequences,  give  it  immunity  from  the  pitilessness  of 
life.  And  there  are  appealing  considerations  for  this 
drift  of  opinion  and  inevitable  sympathy  with  it  as  with 
many  other  conditions,  but  which  the  law  cannot  relieve 
by  a  sacrifice  of  constitutional  rights.  In  what  l^islation 
the  drift  (it  is  persuasion  in  some)  may  culminate  cannot 
now  be  predicted,  but  it  is  very  certain  that,  whatever  it 
be,  the  judgment  now  delivered  will  be  cited  to  justify  it. 
Will  it  not  be  said  that  if  one  right  of  an  employer  can  be 
made  to  give  way,  why  not  another? — made  a  condition 
''upon  economic  or  other  grounds''  of  his  enterprise.  In- 
de^,  may  not  the  question  be  made  more  general,  and 
if  in  supposed  benefit  to  a  particular  class,  and  through 
benefit  to  them  to  the  public,  there  may  be  constraint 
upon  or  the  imposition  of  burden  ui)on  one  right  of  a 
citizen,  why  not  upon  another?    There  is,  therefore,  I 
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think,  menace  in  the  present  judgment  to  all  rights, 
subjecting  them  unreservedly  to  conceptions  of  public 
policy.  If,  however,  this  general  apprehension  be  not 
justified,  there  is  threat  enough  in  the  judgment  of  the 
court  to  the  interest  of  employers  generally  as  a  result 
of  the  difference  in  conditions. 

A  rather  curious  argument  is  used  to  support  the 
Arizona  law.  It  is  said,  in  justification  of  its  discrimina- 
tion between  employer  and  employee,  that  the  employer 
may  in  relief  from  it  and  rescue  from  its  burdens  pass 
them  to  the  consumers  of  his  products,  as  he  does  or  may 
do  in  the  case  of  other  expenses  of  his  ventmre,  and  in  the 
long-run  their  incidence  is,  as  it  is  said  it  should  be,  on 
the  public,  and  that  the  legislature  in  so  considering  was 
reasoning  within  constitutional  boimds.  There  is  attract- 
ive speciousness  in  the  argument.  The  individual  em- 
ployer seems  to  be  devested  of  grievance  and  the  problem 
the  law  presents  to  be  one  of  economics  and  governmental 
policy;  is  a  kind  of  taxatior.  an  expense  of  government, 
the  burden  of  which  is  properly  laid  upon  the  public  and 
over  which  a  court  can  have  but  limited  power. 

If  it  is  intended  by  the  argument  to  express  no  more 
than  a  tendency,  while  it  has  no  relevancy,  I  think,  upon 
the  validity  of  the  law,  there  may  be  no  danger  in  it.  If 
it  is  intended  to  be  erected  into  a  principle,  there  is  danger 
in  it.  It  is  certainly  facile  and  comprehensive.  What 
burden  can  be  put  ui)on  industry  or  the  activities  of  men 
that  may  not  be  justified  by  it? 

Of  course,  there  will  be  no  production  unless  all  of  its 
costs  be  reimbursed  by  the  price  of  the  articles  produced. 
And  by  costs  I  mean  as  well  the  burdens  of  government 
as  profit  to  the  employer — ^his  inducement  to  enterprise, 
and  the  wages  of  employees — their  inducement  to  labor. 
Without  such  reimbursement  there  will  be  no  production — 
and  cannot  be  beyond  a  certain  extent  and  for  a  certain 
time;  and  there  is  no  way  to  effect  it  but  through  the  con- 
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suming  public.  But  recourse  to  such  consumption  as  a 
rescue  from  the  law  is  not  a  justification  for  the  law,  and 
it  is  very  doubtful  if  it  had  any  conscious  influence  in  the 
enactment  of  the  law. 

Indeed,  in  the  present  case  what  could  have  been  its 
influence  and  to  what  extent  can  it  have  an  ameliorating 
effect?  An  employer  in  the  indicated  industries  can  have 
no  relief  except  in  the  home  market.  If  his  products 
(where  there  are  products)  go  beyond — go  to  other  States 
— they  will  meet  the  competition  of  unburdened  products. 
But  this  is  obvious  and  needs  no  comment. 

The  Chief  Justice,  Mr.  Justice  Van  Devanteb  and 
Mr.  Justice  McRetnolds  conciu*  in  this  dissent. 

Mr.  Justice  McRetnolds  dissenting. 

While  I  earnestly  join  in  the  dissent  written  by  Mr.  Jus- 
tice McKenna,  it  seems  not  inappropriate  to  state  my 
own  views  somewhat  more  fully.  The  important  and 
imderlying  question  is  common  to  the  five  cases.  Number 
232  is  typical  and  to  detail  certain  facts  and  circumstances 
disclosed  by  the  record  therein  may  aid  the  discussion. 

Basing  his  claim  ui>on  the  Arizona  Employers'  Liability 
Law,  Dan  Veazey  sued  plaintiff  in  error  in  the  United 
States  District  Coxut  to  recover  damages  for  personal 
injuries  received  by  him  February  10, 1916,  while  engaged 
as  millwright  and  carpenter  in  constructing  a  ''flotation 
system"  at  the  company's  mill  or  reduction  works  in 
Gila  Ck)unty,  Arizona  "wherein  steam,  electricity  and 
other  mechanical  power  was  then  and  there  u^  to  operate 
machinery."  He  alleged  that  while  exercising  due  care 
he  ''suffered  severe  personal  and  bodily  injuries  by  an 
accident  arising  out  of  and  in  course  of  such  labor,  service 
and  employment,  and  due  to  a  condition  or  conditions 
of  such  occupation  or  employment,"  which  injuries  were 
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not  caused  by  his  nei^igence  but  were  sustained  in  the 
manner  following:  '^Plaintiff  in  the  due  course  of  his  said 
labor,  service  and  employment  was  standing  upon  a 
certain  timber  or  joist  incorporated  in  said  'flotation 
system'  engaged  in  bolting  and  fastening  together  the 
timbers  thereof.  That  the  said  timber  or  joist  upon  which 
plaintiff  was  then  and  there  standing  was  then  and  there 
elevated  above  the  ground  or  floor  of  said  mill  or  reduction 
works  a  distance  of  approximately  ten  feet.  That  while 
so  engaged  as  aforesaid,  plaintiff  dipped  from  said  timber 
or  joist  and  fell  to  the  ground  •  .  •  with  great  force 
and  violence  .  .  .  /'  was  x>ermanently  injured  and 
will  forever  remain  sick,  sore,  lame  and  crippled. 

No  charge  of  negligence  or  failure  to  perform  any  duty 
was  made  against  the  company.  It  imsuccessfully  set  up 
and  relied  upon  invahdity  of  the  Employers'  Liability 
Law  because  in  conflict  with  the  Fourteenth  Amendment; 
judgment  went  against  it;  and  the  cause  is  here  by  writ 
of  error  to  the  trial  coxut  (Jud.  Code,  §  237). 

Article  XVIII  of  the  Arizona  Constitution  provides: 

"Section  4.  The  common  law  doctrine  of  fellow  serv- 
ants, so  far  as  it  affects  the  liability  of  a  master  for  in- 
juries to  his  servants  resulting  from  the  acts  or  omissions 
of  any  other  servant  or  servants  of  the  common  master 
is  forever  abrogated. 

"Section  6.  The  defense  of  contributory  negligence  or 
of  assumption  of  risk  shall,  in  all  cases  whatsoever,  be  a 
question  of  fact  and  shall,  at  all  times,  be  left  to  the  jury. 

"Section  6.  The  right  of  action  to  recover  damages  for 
injuries  shall  never  be  abrogated,  and  the  amount  re- 
covered shall  not  be  subject  to  any  statutory  limitation. 

"Section  7.  To  protect  the  safety  of  employees  in  all 
hazardous  occupations,  in  mining,  smelting,  manufac- 
tming,  railroad  or  street  railway  transportation,  or  any 
other  industry  the  Legislature  shall  enact  an  Employer's 
Liabilily  law,  by  the  terms  of  which  any  employer, 
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whether  individiial,  association,  or  corporation  shall  be 
liable  for  the  death  or  injury,  caused  by  any  accident  due 
to  a  condition  or  conditions  of  such  occupation,  of  any 
employee  in  the  service  of  such  employer  in  such  hazardous 
occupation,  in  all  cases  in  which  such  death  or  injury  of 
such  employee  shall  not  have  been  caused  by  the  negli- 
gence of  the  employee  killed  or  injured. 

''Section  8.  The  Legislature  shall  enact  a  Workmen's 
Compulsory  Compensation  law  applicable  to  workmen 
engaged  in  manual  or  mechanical  labor  in  such  employ- 
ments as  the  Legislature  may  determine  to  be  especially 
dangerous,  by  which  compulsory  compensation  shall  be 
required  to  be  pidd  to  any  such  workman  by  his  employer, 
if  in  the  course  of  such  employment  personal  injury  to 
any  such  workman  from  any  accident  arising  out  of,  and 
in  the  course  of,  such  employment  is  caused  in  whole,  or 
in  part,  or  is  contributed  to,  by  a  necessary  risk  or  danger 
of  such  employment,  or  a  necessary  risk  or  danger  in- 
herent in  the  nature  thereof,  or  by  failme  of  such  employer, 
or  any  of  his  or  its  officers,  agents,  or  employee,  or  em- 
ployees, to  exercise  due  care,  or  to  comply  witli  any  [law] 
affecting  such  employment;  Provided,  that  it  shall  be 
optional  with  said  employee  to  settle  for  such  compensa- 
tion, or  retain  the  right  to  sue  said  employer  as  provided 
by  the  Constitution." 

Obeying  the  constitutional  mandate,  the  I^^slattnre 
enact^  the  "Employers'  Liability  Law,"  approved 
May  24,  1912,  (c.  89,  Laws  of  Ariz.,  1912,  p.  491;  Rev. 
Stats.  Ariz.,  1913,  pars.  3153-3162)  which  provides: 

That  to  protect  the  safety  of  workmen  at  manual  or 
mechanical  labor  in  many  occupations  declared  hazardous 
and  enumerated  in  §  4 — among  them  all  work  in  or  about 
mines  and  in  mills,  shops,  plants  and  factories  where 
steam  or  electricity  is  used  to  operate  machinery — every 
employer,  whether  individual,  association  or  coiporation 
''shall  be  liable  for  the  death  or  injury,  caused  by  any 
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accident  due  to  a  condition  or  conditions  of  such  occupa- 
tion, of  any  employee  in  the  service  of  such  employer  in 
such  hazardous  occupation,  in  all  cases  in  which  such 
death  or  injmy  of  such  employee  shall  not  have  been 
caused  by  the  negligence  of  the  employee  killed  or  injured/' 
''Sec.  6.  When  in  the  course  of  work  in  any  of  the  em- 
ployments or  occupations  enimierated  in  Sec.  4  of  this  Act, 
personal  injury  or  death  by  any  accident  arising  out  of 
and  in  the  coiurse  of  such  labor,  service  and  employment, 
and  due  to  a  condition  or  conditions  of  such  occupation 
or  employment,  is  caused  to  or  suffered  by  any  workman 
engaged  therein,  in  all  cases  in  which  such  injury  or  death 
of  such  employee  shall  not  have  been  caused  by  the 
negligence  of  the  employee  killed  or  injured,  then  the  em- 
ployer of  such  employee  shall  be  liable  in  damages  to  [the] 
employee  injured,  or,  in  case  death  ensues,  to  the  personal 
representative  of  the  deceased  for  the  benefit  of  the  sur- 
viving widow  or  husband  and  children  of  such  employee; 
and,  if  none,  then  to  such  employee's  parents;  and,  if 
none,  then  to  the  next  of  kin  dependent  upon  such  em- 
ployee, and  if  none,  then  to  his  personal  representative, 
for  the  benefit  of  the  estate  of  the  deceased."    Section  7 
requires  that  questions  of  contributory  negligence  and 
assumption  of  risk  shall  be  left  to  the  jury.     (The  full 
text  of  the  act  is  in  the  margin.^) 

»Law8  of  Arizona,  1912,  Chap.  89,  p.  491;  Rev.  Stats.,  Ariz.  Civil 
Code,  1913,  pars.  3153-3162,  p.  1051. 

"Sec.  1.  That  this  Act  is  and  shall  be  declared  to  be  an  Employer's 
Liability  law  as  prescribed  in  Sec.  7  of  Article  XVIII  of  the  State 
Constitution. 

"Sec.  2.  That  to  protect  the  safety  of  employees  in  all  hazardous 
occupations  in  mining,  smelting,  manufacturing,  railroad,  or  street 
railway,  transportation,  or  any  other  industry,  as  provided  in  said 
Sec.  7  of  Article  XVIII  of  the  State  Constitution,  any  employer, 
whether  individual,  association,  or  corporation,  shall  be  liable  for  the 
death  or  injury,  caused  by  any  accident  due  to  a  condition  or  condi- 
tions of  such  occupation,  of  any  employee  in  the  service  of  such  em- 
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likewise,  the  le^slature  enacted  a  Compulsory  Com- 
pensation  Law,  approved  June  8, 1912,  applicable  to  woik- 

ployer  in  such  hasardous  occupation,  in  all  cases  in  iddaAi  audi  death 
or  injury  of  sudi  employee  shall  not  have  been  caused  by  the  nQgB- 
genoe  of  the  employee  kiUed  or  injured. 

"Sec.  3.  The  labor  and  services  of  woikmen  at  manual  and  mechan- 
ical labor,  in  the  emfJoyment  of  any  person,  firm,  association,  com- 
pany, or  corporation,  in  the  occupations  ommerated  in  Sec.  4  of  this 
Act  are  hereby  declared  and  detexmined  to  be  service  in  a  hasardous 
occupation  within  the  meaning  of  the  terms  of  Sec.  2  of  this  Act. 

"By  reason  of  the  nature  and  conditions  ci,  and  the  means  used  and 
provided  for  doing  the  work  in,  said  occupations,  such  service  is  espe- 
cially dangerous  and  hamdous  to  the  workmen  thcfein,  because  of 
risks  and  hasards  vrhich  are  inhera:it  in  such  occupations  and  which 
are  unavoidable  by  the  workmen  therein. 

"  Sec.  4.  The  occupations  her^y  declared  and  determined  to  be 
haiardous  within  the  meaning  oi  this  Act  are  as  follows: 

"1.  Hie  operation  of  steam  railroads,  dectrical  railroads,  street  raQ- 
roads,  by  locomotives,  engines,  trains,  motors,  or  cais  ci  any  kind  pio- 
pelled  by  steam,  de6tricity,caMe  or  other  mechanical  powor,  induding 
the  constraction,  use  or  repair  ci  machinery,  plant,  tracks,  switdies, 
bridges,  roadbeds,  upon,  over,  and  by  whidi  such  railway  business 
is  operated. 

"2.  All  work  when  making,  using  or  necessitating  dangeroas  prox- 
imity to  gunpowder,  Masting  powder,  dynamite,  compressed  air,  or 
any  other  expHoeive. 

"3.  The  erection  or  demolitioa  of  any  bridge,  building  or  stnicture 
in  which  there  is,  or  in  which  the  plans  and  spedficatioiis  require,  iron 
or  sted  frame  work. 

"4.  The  operation  ci  all  devatois,  devating  madiimg  or  derricks 
or  hoisting  apparatus  used  within  or  on  the  outside  of  any  bridge, 
buiMing  or  other  structure  for  conveying  materials  in  eonnectkm  with 
the  erection  or  demolition  of  such  bridge,  building  or  strocture. 

"5.  An  woric  on  ladders  or  scaffolds  of  any  kind  devated  twoity 
(20)  feet  or  more  above  the  ground  or  floor  beneath  in  the  oection, 
construction,  repair,  painting  or  alteration  ci  any  buiUiQg,  bridge, 
structure  or  other  work  in  which  the  same  are  used. 

"6.  An  work  of  omstruction,  operatiim,  alteration  or  rqmir  ifhae 
wires,  cables,  switchboards,  or  otho*  apparatus  or  madunay  are  in 
use  charged  with  dectrical  current. 

'*7.  An  work  in  the  construction,  alteration,  or  repair  of  pole  lines 
for  telegraph,  telephone  or  other  purposes. 
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men  in  the  same  occupations  as  those  declared  hazardous 
by  the  Employers'  Liability  Law  (c.  14,  Laws  of  Ariz., 

"8.  All  woik  in  or  about  quatries,  open  pits,  open  cuts,  mines,  ore 
reduction  woiks  and  smelterB. 

"0.  All  woik  in  the  oonstraction  and  repair  of  tunnels,  sub-ways 
and  viaducts. 

"10.  All  work  in  milb,  shops,  works,  3rards,  plants  and  factories 
where  steam,  electricity,  or  any  other  mechanical  power  is  used  to 
operate  machinery  and  appliances  in  and  about  such  premises. 

"Sec.  5.  Every  employer,  whether  individual,  firm,  association, 
company  or  corporation,  employing  workmen  in  such  occupation,  of 
itself  or  through  an  agent,  shall  by  rules,  regulations,  or  instructions, 
inform  aU  employees  in  such  occupations  as  to  the  duties  and  restric- 
tions of  their  onployment,  to  the  end  of  protecting  the  safety  of  em« 
ployees  in  such  onployment. 

"Sec.  6.  When  in  the  course  of  work  in  any  of  the  employments  or 
occupations  enumerated  in  Sec.  4  of  this  Act,  personal  injury  or  death 
by  any  accident  arising  out  of  and  in  the  course  of  such  labor,  service 
and  employment,  and  due  to  a  condition  or  conditions  of  such  occupa- 
tion or  employment,  is  caused  to  or  suffered  by  any  workman  engaged 
therein,  in  all  cases  in  whidi  such  injury  or  death  of  such  employee 
shall  not  have  been  caused  by  the  negligence  of  the  employee  killed 
or  injured,  then  the  employer  of  such  employee  shall  be  liable  in  dam* 
ages  to  emplojree  injured,  or,  in  case  death  ensues,  to  the  personal 
representative  of  the  deceased  for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employee;  and,  if  none,  then  to  such 
employee's  parents;  and,  if  none,  then  to  the  next  of  kin  dependent 
upon  such  employee,  and  if  none,  then  to  his  personal  representative  for 
the  benefit  of  the  estate  of  the  deceased. 

"Sec.  7.  In  all  actions  hereafter  brought  against  any  such  employer 
under  or  by  virtue  of  any  of  the  provisions  of  tins  Act  to  recover  dam- 
ages for  personal  injuries  to  any  employee,  or  where  such  injuries  have 
resulted  in  his  death,  the  question  whether  the  employee  may  have 
been  guilty  of  contributory  negligence,  or  has  assumed  the  risk,  shall 
be  a  question  of  fact  and  shall  at  all  times  be  left  to  the  jury,  as  pro- 
vided in  Sec.  6  of  Article  XVIII  of  the  State  Constitution. 

"Sec.  8.  That  any  contract,  rule,  regulation,  or  device  whatsoever, 
the  purpose  or  intent  of  which  shall  be  to  enable  any  employer  to 
exempt  himself  or  itself  from  any  liability  created  by  this  Act,  shall 
to  that  extent  be  void;  provided,  that  in  any  action  brought  against 
any  such  employer  under  or  by  virtue  of  any  of  the  provisions  of  this 
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Spec.  Sess.  1912,  p.  23).    Material  portions  of  it  are  in  the 
margin.^ 


Act,  such  employer  may  set  off  therein  any  sum  it  has  contributed  or 
paid  to  any  insurance,  relief  benefit,  or  indenmity  or  that  [it]  may  have 
paid  to  the  injured  employee  or  his  personal  representative  on  ac- 
count of  the  injury  or  death  for  which  said  action  was  brought. 

"Sec.  9.  In  all  actions  for  damages  brought  under  the  provisions  of 
this  Act,  if  the  plaintiff  be  successful  in  obtaining  judgment;  and  if  the 
defendant  appeals  to  a  higher  court;  and  if  the  plaintiff  in  the  lower 
court  be  again  successful;  and  the  judgment  of  the  lower  court  is  sus- 
tained by  the  higher  court  or  courts;  then,  and  in  that  event  the  plain- 
tiff shall  have  added  to  the  amount  of  such  judgment  by  sudi  higher 
court  or  courts,  interest  at  the  rate  of  12  per  cent,  per  annum  on  the 
amount  of  such  judgment  from  the  date  of  the  filing  of  the  suit  in  the 
first  instance  until  the  full  amount  of  such  judgment  is  paid. 

"Sec.  10.  No  action  shall  be  maintained  under  this  Act  unless 
commenced  within  two  years  from  the  day  the  cause  of  action  accrued. 

"Sec.  11.  All  Acts  and  parts  of  Acts  in  conflict  herewith  are  hereby 
repealed. 

"Whereas,  the  State  Constitution  commands  the  enactment  of 
an  Employers'  Liability  law  by  the  Legislature  at  its  first  session;  and 

"Whereas,  this  Act  being  said  Employers'  Liability  law  is  inmie- 
diately  necessary  for  the  preservation  of  the  public  peace,  health  and 
safety,  an  emergency  is  hereby  declared  to  exist,  and  this  Act  shall  be 
in  full  force,  and  effect  from  and  after  its  passage  and  its  approval  by 
the  Governor,  and  b  hereby  exempt  from  the  operation  of  the  Referen- 
dum provision  of  the  State  Constitution." 

^  Workmen* 8  CompuUary  Compensation  Law, 

Sec.  2.  That  compensation  graduated  according  to  average  «MningB 
and  limited  to  14,000.00,  "shall  be  paid  by  his  emplo3rer  to  any  work- 
man engaged  in  any  employment  declared  and  determined  .  .  . 
to  be  especially  dangerous,  whether  said  employer  be  a  person,  firm, 
association,  company,  or  corporation,  if  in  the  course  of  the  employ- 
ment of  said  employee  personal  injury  thereto  from  any  accident 
arising  out  of,  and  in  the  course  of,  such  employment  is  caused  in  whole, 
or  in  part,  or  is  contributed  to,  by  a  necessary  risk  or  danger  of  such 
employment,  or  a  necessary  risk  or  danger  inherent  in  the  nature 
thereof,  or  by  failure  of  such  employer,  or  any  of  his  or  its  officers, 
agents,  or  employee  or  employees,  to  exercise  due  care,  or  to  comply 
with  any  law  affecting  such  employment." 

"Sec  4.  In  case  such  employee  or  his  personal  representative  shall 
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In  ConscUdated  Arizona  SmeUing  Co.  v.  Ujack,  (1914)  15 
Arizona,  382,  384,  the  Supreme  Court  declared: — "Under 
the  laws  of  Arizona,  an  employee  who  is  injured  in  the 
ooiuse  of  his  employment  has  open  to  him  three  avenues 
of  redress,  any  one  of  which  he  may  pursue  according  to 
the  facts  of  his  case.  They  are:  (1)  The  common-law 
liability  reUeved  of  the  fellow-servant  defense  and  in 
which  the  defenses  of  contributory  negligence  and  assump- 
tion of  risk  are  questions  to  be  left  to  the  jmy.  Const., 
sees.  4,  5,  art.  18.  (2)  Employers'  hability  law,  which 
appUes  to  hazardous  occupations  where  the  injury  or 
death  is  not  caused  by  his  own  negligence.  Const.,  sec.  7, 
art.  18.  (3)  The  compulsory  compensation  law,  applicable 
to  especially  dangerous  occupations,  by  which  he  may  re- 
cover compensation  without  fault  upon  the  part  of  the 
employer.    Const.,  sec.  8,  art.  18." 

In  Inspiraiion  CcmaoUdated  Copper  Co.  v.  Mendez, 
(July  2, 1917)  19  Arizona,  151, 154, 157, 161,  the  Supreme 
Court  specifically  held  that  the  Employers'  Liability  Law 
does  not  conflict  with  the  Fourteenth  Amendment,  and, 
among  other  things,  said :— ' '  That  the  liability  statute  must 

refuse  to  settle  for  sudi  compensation  (as  provided  in  Sec.  8  of  Article 
XVIII  of  the  State  Constitution)  and  chooses  to  retain  the  right  to 
sue  said  employer  (as  provided  in  any  law  provided  for  in  Sec.  7, 
Article  XVIII  of  the  State  Constitution)  he  may  so  refuse  to  settle  and 
may  retain  said  right."  "Sec.  6.  The  common  law  doctrine  of  no 
liability  without  fault  is  hereby  declared  and  determined  to  be  abro- 
gated in  Arizona  as  far  as  it  shall  be  sought  to  be  applied  to  the  acci- 
dents hereinbefore  mentioned.''  ''Sec.  14.  .  .  .  Provided,  if, 
after  the  accident,  either  the  employer  or  the  workman  shall  refuse  to 
make  or  accept  compensation  under  this  Act  or  to  proceed  under  or 
rely  upon  the  provisions  hereof  for  relief,  then  the  other  may  pursue 
his  remedy  or  make  his  defense  under  other  existing  statutes,  the  State 
Constitution,  or  the  common  law,  except  as  herein  provided,  as  his 
rights  may  at  the  time  exist.  Any  suit  brought  by  the  worknuui  for 
a  reooveiy  shall  be  held  as  an  election  to  pursue  such  remedy  exclu- 
sively." 
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be  construed  as  one  creating  a  liability  for  accidents  re- 
sulting in  injuries  to  the  workmen  en^iged  in  hazardous 
occupations  due  to  the  risks  and  hazards  inherent  in  such 
occupations,  without  regard  to  the  n^ligence  of  the  em- 
ployer, as  such  negligence  is  imderstood  in  the  common 
law  of  liability;  in  other  words,  such  statute  creates  a 
liabiUty  foi*  accident  arising  from  the  risks  and  hazards 
inherent  in  the  occupation  without  regard  to  the  negligence 
or  fault  of  the  employer.  ...  In  other  words,  this 
statute  creates  a  liability  of  the  master  to  damages  su£Fered 
from  any  accident  befalling  his  servant  while  engaged  in 
the  performance  of  duties  in  dangerous  occupations 
without  requiring  the  negligence  of  the  master  to  be  shown 
as  an  element  of  the  right  to  recover;  and  it  likewise  takes 
away  from  the  master  his  common-law  right  of  defense 
of  assumption  of  ordinary  risk  by  the  servant,  and  leaves 
to  the  master  the  right  to  defend  upon  the  groimds  that 
the  servant  assumed  the  ordinary  risks  other  than  risks 
inherent  in  the  occupation.''  This  opinion  was  reaffirmed 
in  Superior  &  Pittsburg  Copper  Co.  v.  Tomich,  (July  2, 
1917)  19  Arizona,  182. 

In  Arizona  Copper  Co.  v.  Burdaga,  (1918)  177  Pac.  Rep. 
29,  31,  32,  33,  the  Supreme  Court  said: — "As  clearly  in- 
timated by  this  court  in  Inspiration  Consolidated  Copper 
Co.  V.  Mendez,  19  Arizona,  151;  166  Pac.  278,  1183,  the 
Employers'  Liability  Law  is  designed  to  ^ve  a  right  of  ac- 
tion to  the  employee  injured  by  accident  occurring  from 
risks  and  hazards  inherent  in  the  occupation  and  with- 
out regard  to  the  negligence  on  the  part  of  the  employer. 
Such  is  the  clear  import  of  the  said  Employers'  liabilily 
Law.    .    •    • 

"  The  liability  incurred  by  the  employer  from  a  personal 
injmy  sustained  by  his  employee  from  an  accident  aris- 
ing out  of  and  in  the  coimse  of  labor,  service,  and  employ- 
ment in  hazardous  occupations  specified  in  the  statute, 
and  due  to  a  condition  or  conditions  of  such  occupation 
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or  employment,  if  such  shall  not  have  been  caused  from 
the  n^^ligence  of  such  employee,  is  such  an  amount  as 
will  compensate  such  employee  for  the  injuries  sustained  by 
him  directly  attributable  to  such  accident.  .  .  .  'Lia- 
ble in  damages/  as  used  in  paragraph  3158,  c.  6,  of  title 
14,  Employers'  Liability  Law,  Rev.  Stat,  of  Ariz.  1913,  has 
reference  to  and  means  that  the  employer  becomes  obli- 
gated to  pay  to  the  employee  injured  in  an  accident  while 
engaged  in  an  occupation  declared  hazardous,  occurring 
without  fault  of  the  employer,  all  loss  to  the  emplqjree 
which  is  actually  caused  by  the  accident  and  the  amount  of 
which  is  susceptible  of  ascertainment.  .  .  .  Of  course, 
mental  and  physical  suffering  experienced  by  the  employee 
injured,  proximately  resulting  from  the  accident,  the 
reasonable  value  of  working  time  lost  by  the  employee, 
necessary  expenditures  for  the  treatment  of  injuries  and 
compensation  for  the  employee's  diminished  earning  power 
directly  resulting  from  ihe  injury,  and  perhaps  other  re- 
sults causing  direct  loss,  are  matters  of  actual  loss  and  as 
such  recoverable." 

From  the  foregoing  it  appears  that  we  have  for  consider- 
ation a  statute  which  undertakes,  in  the  absence  of  fault, 
to  impose  upon  all  employers  (individual  and  corporate) 
engaged  in  enterprises  essential  to  the  public  welfare,  not 
subject  to  prohibition  by  the  State  and  often  not  attended 
by  any  extraordinary  hazard,  an  unlimited  liability  to 
employees  for  damages  resulting  from  accidental  in- 
juries— ^including  physical  and  mental  pain — ^which  may 
be  recovered  by  the  injured  party  or  his  administrator 
for  benefit  of  widow,  children,  parents,  next  of  dependent 
kin  or  the  estate.  The  individual  who  hires  only  one  man 
and  works  by  his  side  is  put  on  the  same  footing  as  a  cor- 
poration which  employs  thousands;  no  attention  is  given 
to  probable  ability  to  pay  the  award;  length  of  service 
is  unimportant — a  minute  seems  enougih ;  wages  contracted 
for  bear  no  necessary  relationship  to  what  may  be  re- 
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covered;  aaid  a  single  accident  which  he  was  powerless 
to  prevent  or  provide  against  may  pauperize  the  employer. 
And  by  reason  of  existing  constitutional  and  statutory 
provisions  an  injiu^  workman  may  clium  under  this 
act  or  under  the  Compensation  Law  or  according  to  the 
common  law  matmally  modified  in  his  favor  by  exclufflon 
of  the  fellowHservant  rule  and  otherwise.  On  the  other 
handy  while  the  employer  is  declared  subject  to  new,  un- 
certain and  greatly  enlarge  liability,  notwithstanding 
the  utmost  care,  nothing  has  been  granted  him  in  return. 

In  such  circumstances,  would  enforcement  of  the  chal- 
lenged statute  deprive  employers  of  rights  protected  by 
the  Fourteenth  Amendment?  Plainly,  I  tlunk,  nothing 
short  of  an  affirmative  answer  is  compatible  with  well- 
defined  constitutional  guarantees. 

Of  course  the  Fourteenth  Amendment  was  never  in- 
tended to  render  immutable  any  particular  rule  of  law 
nor  did  it  by  fixation  immortidize  prevailing  doctrines 
concerning  legal  rights  and  liabilities.  Orderly  and  ra- 
tional progress  was  not  forestalled.  HoJden  v.  Hardy j  169 
U.  S.  366,  387.  But  it  did  strip  the  States  of  all  power  to 
deprive  any  person  of  life,  liberty  or  property  by  arbi- 
trary or  oppressive  action — such  action  is  never  due 
process  of  law. 

In  the  last  analysis  it  is  for  us  to  determine  what  is  ar- 
bitrary or  oppressive  upon  consideration  of  the  natural 
and  inherent  principles  of  practical  justice  which  lie  at  the 
base  of  our  traditional  jurisprudence  and  inspirit  our 
Ck>nstitution.  A  l^^slative  declaration  of  reasonable- 
ness is  not  conclusive;  no  more  so  is  popular  approval — 
otherwise  coi^titutional  iohibitions  would  be  futile.  And 
plainly,  I  think,  the  individual's  fundamental  rigihts  are 
not  proper  subjects  for  experimentation;  they  ought  not 
to  be  sacrificed  to  questionable  theorization. 

Until  now  I  had  supposed  that  a  man's  liberty  and 
property— with  their  essential  incidents— were  under  the 
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protection  of  our  charter  and  not  subordinate  to  whims  or 
caprices  or  fanciful  ideas  of  those  who  happen  for  the  day 
to  constitute  the  le^slative  majority.  The  contrary  doc- 
trine is  revolutionary  and  leads  straight  towards  destruc- 
tion of  our  well-tried  and  successful  system  of  government. 
Perhaps  another  system  may  be  better — I  do  not  happen  to 
think  so — ^but  it  is  the  duty  of  the  courts  to  uphold  the  old 
one  unless  and  until  superseded  through  orderly  methods. 

After  great  consideration  in  Adair  v.  United  States^  208 
U.  S.  161,  and  Cappage  v.  Kansas,  236  U.  S.  1,  this  court 
declared  that  the  Fourteenth  Amendment  guarantees  to 
both  employer  and  employee  the  liberty  of  entering  into 
contracts  for  service  subject  only  to  reasonable  restric- 
tions.   ''The  principle  is  fundamental  and  vital." 

In  the  first  case  an  act  of  Congress  prohibiting  inter- 
state carriers  from  requiring  one  seeking  employment,  as 
a  condition  of  such  employment,  to  enter  into  an  agree- 
ment not  to  become  or  remain  a  member  of  a  labor  organ- 
ization was  declared  in  conflict  with  the  Fifth  Amendment. 
In  Coppage  v.  Kansas  a  state  statute  which  declared  it 
unlawful  to  require  one  to  agree  not  to  be  a  member  of 
a  labor  association  as  a  condition  of  securing  employment 
was  held  invalid  under  the  Fourteenth  Amendment  and 
we  said:  ''An  interference  with  this  liberty  so  serious  as 
that  now  under  consideration,  and  so  disturbing  of  equal- 
ity of  right,  must  be  deemed  to  be  arbitrary,  unless  it  be 
supportable  as  a  reasonable  exercise  of  the  police  power  of 
the  State."  In  Truax  v.  Raichy  239  U.  S.  33,  41,  an  Ari- 
zona statute  prohibiting  employment  of  aliens  except 
under  certam  conditions  was  struck  down.  We  there 
said:  "It  requires  no  argument  to  show  that  the  right  to 
work  for  a  living  in  the  common  occupations  of  the  com- 
munity is  of  the  very  essence  of  the  personal  freedom  and 
opportunity  that  it  was  the  purpose  of  the  [Fourteenth] 
Amendment  to  secure." 

The  light  to  employ  and  the  right  to  labor  are  correl- 
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ative — ^neither  can  be  destroyed  nor  unduly  hindered 
without  impairing  the  other.  The  restrictions  unpoeed 
by  the  act  of  Congress,  struck  down  in  the  Adjoir  Case,  by 
the  Kansas  statute,  declared  invalid  in  the  Coppage  Case, 
and  by  the  Arizona  statute,  held  inoperative  in  the  Truax 
Case,  viewed  as  practical  matters  seem  rather  trivial  in 
comparison  with  the  burden  laid  on  employers  by  the 
statute  before  us.  And  the  grounds  suggested  to  support 
it  really  amount  in  substance  to  asserting  that  the  l^bsla- 
ture  has  power  to  protect  society  against  the  consequences 
of  accidental  injuries  and,  therefore,  it  may  impose  the 
loss  resulting  therefrom  upon  those  wholly  without  fault 
who  have  afforded  others  welcomed  opportunities  to  earn 
an  honest  living  \mder  unobjectionable  conditions.  As 
a  measure  to  stifle  enterprise,  produce  discontent,  strife, 
idleness  and  pauperism  the  outlook  for  the  enactment 
seems  much  too  good. 

In  New  York  Central  R.  R.  Co.  v.  WhUe,  and  Mountain 
Timber  Co.  v.  Washington,  243  U.  S.  188,  219,  as  I  had 
supposed  for  reasons  definitely  pointed  out,  we  held  the 
challenged  statutes  not  in  conflict  with  the  Fourteenth 
Amendment  althougih  they  imiK)6ed  liability  without 
fault  and  introduced  a  plan  for  compensating  workmen, 
unknown  to  the  common  law.  The  elements  of  those 
statutes  regarded  as  adequate  to  save  their  validity  we 
specified;  if  such  characteristics  had  not  been  found,  the 
result,  necessarily,  would  have  been  otherwise  unless  we 
were  merely  indulging  in  harmful  chatter. 

Here,  without  fault,  the  statute  in  question  imposes 
liability  in  some  aspects  more  onerous  than  either  the 
New  York  or  Washington  law  prescribed;  and  the  grounds 
upon  which  we  sustained  those  statutes  are  whoUy  lacking. 
The  employer  is  not  exempted  from  any  liabiUty  formerly 
imposed;  he  is  ^ven  no  quid  pro  quo  for  his  new  burdens; 
the  common-law  rules  have  been  set  aside  without  a 
reasonably  just  substitute;  the  employee  is  relieved  from 
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oonsequenoee  of  ordinary  risks  of  the  occupation  and  these 
are  imposed  upon  the  employer  without  defined  limit  to 
possible  recovery  which  may  ultimately  go  to  non- 
dependentS;  distant  relatives,  or,  by  escheat,  to  the  State; 
'Hhe  act  bears  no  fair  indication  of  a  just  settlement  of  a 
difficult  problem  affecting  one  of  the  most  important  of 
social  relations" — on  the  contrary  it  will  probably  in- 
tensify the  difficulties. 

The  liability  is  not  restricted  to  the  pecuniary  loss  of  a 
disabled  employee  or  those  entitled  to  look  to  him  for  sup- 
port, but  includes  compensation  for  physical  and  mental 
pain  and  suffering;  a  recovery  resulting  in  bankruptcy  to 
an  employer  may  benefit  only  a  distant  relative,  financially 
independent;  the  prescribed  responsibility  is  not  "to 
contribute  reasonable  amounts  according  to  a  reasonable 
and  definite  scale  by  way  of  compensation  for  the  loss  of 
earning  power  arising  from  accidental  injuries,"  but  is 
unlimited,  unavoidable  by  any  care,  incapable  of  fairly 
definite  estimation  in  advance  and  enforceable  by  litiga- 
tion probably  acrimonious,  long  drawn  out  and  expensive. 
While  the  statute  is  inattentive  to  the  employer's  fault  it 
permits  recovery  in  excess  of  the  employee's  pecuniary 
misfortune;  and  provides  for  compensation,  not  general, 
but  sporadic,  imcertain,  conjectural,  delayed,  indefinite  as 
to  amount  and  not  distributed  over  such  long  period  as 
to  afford  actual  protection  against  loss  or  lessened  earning 
capacity  with  insurance  to  society  against  pauperism,  etc. 

I  am  unable  to  see  any  rational  basis  for  saying  that 
the  act  is  a  proper  exercise  of  the  State's  police  power. 
It  is  unreasonable  and  oppressive  upon  both  employer  and 
employee;  to  permit  its  enforcement  will  impair  fimda- 
mental  rights  solemnly  guaranteed  by  our  C!onstitution 
and  heretofore,  as  I  think,  respected  and  enforced. 

The  CmEF  Justice,  Mb.  Justice  McKenna  and 
Mb.  Justice  Van  Devanteb  concur  in  this  opinion. 
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HANCOCK  ET  AL.  v.  CITY  OF  MUSKOGEE,  OKLA- 
HOMA, ET  AL. 

EBBOR   TO   THE   SUPREME   COURT   OP  %HE   STATE   OP 

OKLAHOMA. 

No.  360.    Submitted  April  30,  1919.— Decided  June  9,  1919. 

Due  process  of  law  does  not  require  that  the  owners  of  property  to  be 
assessed  for  a  local  sewer  improvement  shall  be  notified  in  advance 
of  the  formation  and  bounds  of  the  improvement  district,  when 
this  is  established  by  the  legislature  directly  or  by  a  municipality  to 
which  full  legislative  power  over  the  subject  has  been  delegated  by 
the  State.    P.  455. 

The  case  is  different  when  the  district  is  established  by  a  board  or  other 
inferior  tribunal  exercising  only  administrative  or  giMui-judicial 
authority.    P.  458. 

When  the  legislature  itself  prescribes  that  the  cost  of  such  an  improve- 
ment shall  be  apportioned  against  the  lots  in  the  district  in  propor- 
tion to  area,  there  is  no  occasion  for  a  hearing  with  respect  to  the 
mode  in  which  the  assessment  shall  be  apportioned.  Id. 

How  much  of  such  cost  shall  be  specially  taxed  to  the  property  ben- 
efited, and  whether  the  distribution  shall  be  according  to  benefits 
to  particular  lots  or  according  to  frontage,  values  or  area,  are  matters 
of  legislative  discretion,  subject  to  judicial  relief  in  cases  of  abuse  or 
error  in  execution.   P.  459. 

168  Pac.  Rep.  445,  aflSimed. 

The  case  is  stated  in  the  opinion. 

Mr.  Benjamin  B.  Blakeney,  Mr.  J.  Harvey  Maxey,  Mr. 
Grant  Foreman  and  Mr.  James  D.  Simma  for  plaintiffs  in 
error. 

Mr.  Nathan  A.  Gibson  and  Mr.  Joseph  L.  HvU  for  de- 
fendants in  error.  Mr.  Thomas  L.  Gibson  was  on  the 
brief. 
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454.  Opinion  of  the  Ck>urt. 

Mb.  Jubtigs  Ptinet  delivered  the  opinion  of  the 
court. 

Plaintiffs  in  error,  owners  of  real  estate  in  the  City  of 
Muskogee,  brought  suit  in  an  Oklahoma  state  court 
seeking  an  injunction  to  restrain  the  city  and  its  officials 
from  encumbmng  their  lands  with  a  special  assessment 
to  pay  for  the  construction  of  a  sewer  in  Sewer  District 
No.  12  of  that  city;  contending  that  the  statutes  of  the 
State  and  the  ordinances  of  the  city  imder  which  the  dis- 
trict was  created  and  the  cost  of  the  sewers  therein  assessed 
against  the  property  within  the  district  were  in  violation 
of  the  Fourteenth  Amendment,  in  that  they  deprived 
plaintiffs  of  their  property  without  due  process  of  law. 
The  trial  court  refused  relief,  the  Supreme  Court  of 
Oklahoma  affirmed  its  judgment  (168  Pac.  Rep.  445),  and 
the  case  comes  here  by  writ  of  error. 

The  statutes,  as  they  existed  at  the  time  the  proceedings 
in  question  were  had,  are  to  be  foimd  in  Snyder's  Comp. 
Laws  Okla.  1909,  §§  984r-993.  They  authorize  the  mayor 
and  councilmen  in  any  municipal  corporation  having  a 
population  of  not  less  than  1,000  to  establish  a  general 
sewer  system  composed  of  public,  district,  and  private 
sewers,  and  also  to  cause  district  sewers  to  be  constructed 
within  districts  having  limits  prescribed  by  ordinance; 
the  cost  of  district  sewers  to  be  apportioned  against  all 
lots  and  pieces  of  ground  in  the  district  in  proportion  to 
area,  disr^arding  improvements  and  excluding  the  pubUc 
highways. 

It  is  contended  that  the  statute  is  void  because  it  ^ves 
no  notice  to  property  owners  and  makes  no  provision  for 
hearing  them  as  to  the  formation  of  the  district  or  its 
boundaries,  the  proiK)6ed  plan  or  method  of  building  the 
sewer,  or  the  amount  to  be  assessed  upon  property  in  the 
district.  While  it  is  conceded  to  have  been  established  by 
previous  decisions  of  this  court  that,  where  the  legislature 
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fixes  by  law  the  area  of  a  sewer  district  or  the  property 
which  is  to  be  assessed,  no  advance  notice  to  the  property 
owner  of  such  legislative  action  is  necessary  in  order  to 
constitute  due  process  of  law,  it  is  insisted  that  in  the 
present  case  the  legislature  has  not  done  this,  and  hence 
it  is  essential  to  the  protection  of  the  fundamental  ri^ts 
of  the  property  owner  that  at  some  stage  of  the  proceeding 
he  have  notice  and  an  opportunity  to  be  heard  upon  the 
question  whether  his  property  is  erroneously  included  in 
the  sewer  district  because  it  cannot  be  benefited  by  the 
sewer,  or  for  any  other  reason  is  improperly  subjected  to 
assessment. 

But  we  find  it  to  be  settled  by  decisions  of  the  Supreme 
Court  of  Oklahoma,  which  as  to  this  are  conclusive  upon 
us,  that  in  respect  to  the  establishment  and  construction 
of  local  sewer  systems  and  the  exercise  of  the  power  of 
taxation  in  aid  of  this  purpose,  the  entire  legislative  power 
of  the  State  has  been  delegated  to  the  mimicipalities. 
In  City  of  Perry  v.  Davis,  18  Oklahoma,  427,  referring  to 
this  same  legislation  the  coiu't  held  (p.  445) :  ''When  the 
legislating  delegated  the  power  to  the  mayor  and  coun- 
cilmen  of  mimicipal  corporations  in  this  territory,  having 
a  bona  fide  population  of  not  less  than  one  thousand  (1,000) 
persons,  to  establish  a  general  sewer  system,  that  delega- 
tion of  power  carried  With  it  all  the  incidental  powiers 
necessary  to  carry  its  object  into  effect  within  the  law. 
Of  what  utility  would  such  a  grant  of  power  be  if  unac- 
companied with  sufficient  power  to  carry  it  into  effect? 
Under  our  system  the  power  of  taxation  is  vested  exclu- 
sively in  the  legislative  branch  of  the  government  but  it 
is  a  power  that  may  be  delegated  by  the  legislature  to 
mimicipal  corporations  which  are  mere  instnunentalities 
of  the  state  for  the  better  administration  of  public  affairs. 
When  such  a  corporation  is  created  it  becomes  vested 
with  the  power  of  taxation  to  sustain  itself  with  all  nec- 
essary public  improvements,  unless  the  exercise  of  that 
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power  be  ea^xressly  prohibited.  That  the  mayor  and 
council  of  the  city  of  Perry  was  authorized  to  establish 
and  construct  a  necessary  sewer  system  for  the  city,  in 
the  absence  of  prohibitive  statutes,  should  not  be  ques- 
tioned. The  power  to  establish  and  construct  a  sewer  sys- 
tem carried  with  it  the  power  to  create  indebtedness  and 
taxation  for  its  payment."  The  court  further  held  that 
the  act  constituted  due  process,  and  that  the  passage  and 
publication  of  an  ordinance  establishing  a  sewer  district 
constituted  sufficient  notice  and  conferred  jurisdiction 
upon  the  dty  authorities  to  perform  the  work  and  pro- 
vide payment  therefor.  This  was  followed  in  City  of 
Muskogee  v.  Rambo,  40  Oklahoma,  672,  680,  and  also  in 
the  present  case. 

So  far,  therefore,  as  the  present  ordinance  determined 
that  a  district  sewer  should  be  constructed,  and  estab- 
lished the  boimds  of  the  district  for  the  purpose  of  deter- 
mining what  property  should  be  subjected  to  the  special 
cost  of  constructing  it,  there  was  an  authorized  exercise 
of  the  legislative  power  of  the  State,  which,  according  to 
repeated  decisions  of  this  court,  was  not  wanting  in  due 
process  of  law  because  of  the  mere  fact  that  there  was  no 
previous  notice  to  the  property  owners  or  opportimity 
to  be  heard.  The  question  of  distributing  or  apportion- 
ing the  burden  of  the  cost  among  the  particular  property 
owners  is  another  matter.  Spencer  v.  Merchant^  125  U. 
S.  345,  355-357;  Paulsen  v.  Portland,  149  U.  S.  30,  40; 
French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  324,  343; 
Shumate  v.  Heman,  181  TJ.  S.  402,  affirming  Heman  v. 
Allen,  156  Missouri,  534;  Wagner  v.  Baltimore,  239  U.  S. 
207,  218;  WithneU  v.  Ruecking  Construction  Co.,  249 
U.  S.  63. 

We  do  not  mean  to  say  that  if  in  fact  it  were  made  to 
appear  that  there  was  an  arbitrary  and  imwarranted  ex- 
ercise of  the  legislative  power,  or  some  denial  of  the  equal 
protection  of  the  laws  in  the  method  of  exercising  it. 
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judicial  reCef  would  not  be  accorded  to  parties  aggrieved. 
The  facts  of  this  case  raise  no  such  question.  See  Wa/ffner 
V.  BaUimare,  239  U.  S.  207,  220;  H(mck  v.  Little  River 
Drainage  District,  239  U.  S.  254,  265;  Myles  Salt  Co.  v. 
Iberia  Drainage  District,  239  U.  S.  478,  485;  Gast  ReaUy 
Co.  V.  Schneider  Granite  Co.,  240  IT.  S.  55, 59. 

The  chief  reliance  of  plaintiffs  in  error  is  upon  those 
decisions  which  have  held  that  where  the  legislature,  in- 
stead of  determining  for  itself  what  lands  shall  be  included 
in  a  district  or  what  lands  will  be  benefited  by  the  con- 
struction of  a  sewer,  submits  the  question  to  some  board 
or  other  inferior  tribunal  with  administrative  or  quasi- 
judicial  authority,  the  inquiry  becomes  in  its  nature  ju- 
dicial in  such  a  sense  that  property  owners  are  entitled 
to  a  hearing  or  an  opportimity  to  be  heard  before  their 
lands  are  included.  FaUbrook  Irrigation  District  v.  Brcui- 
ley,  164  U.  S.  112,  166-167,  174r-175;  Parsons  v.  District 
of  Columbia,  170  U.  S.  45,  52;  Ernbree  v.  Kansas  City 
Road  District,  240  U.  S.  242,  247.  But  they  have  no  ap- 
plication to  a  case  where,  as  in  the  case  before  us,  full 
legislative  power  over  the  subject-matter  has  been  con- 
ferred by  the  State  upon  a  municipal  corporation.  Where 
that  has  been  done,  a  legislative  determination  by  the 
local  legislative  body  is  of  the  same  effect  as  though  made 
by  the  general  legislature.  Wilhnell  v.  Ruecking  Construo- 
turn  Co.,  249  U.  S.  63,  70. 

It  is  suggested  further  that  the  statutes  and  ordinances 
in  question  were  wanting  in  due  process,  in  that  they 
afforded  the  property  owner  no  opportunity  to  be  heard 
as  to  the  dislribution  of  the  cost  of  the  sewer  among  the 
different  properties  in  the  district  or  the  ascertainment  of 
the  amount  of  the  assessment  to  be  imposed  upon  the 
lands  of  plaintiffs  in  error.  Respecting  this,  it  is  sufficient 
to  say  that  as  the  legislature  itself  has  prescribed  that  the 
entire  cost  of  a  district  sewer  shall  be  apportioned  against 
the  lots  in  the  district  in  proportion  to  area  (excluding 
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the  highways),  there  is  no  occasion  for  a  hearing  with 
respect  to  the  mode  in  which  the  assessment  shall  be 
apportioned,  since  this  is  resolved  into  a  mere  mathemati- 
cal calculation.  And  it  is  settled  by  the  cases  above  cited 
that  whether  the  entire  amount  or  a  part  only  of  the  cost 
of  a  local  improvement  shall  be  imposed  as  a  special  tax 
upon  the  property  benefited,  and  whether  the  tax  shall 
be  distributed  upon  a  consideration  of  the  particular  bene- 
fit to  particular  lots  or  apportioned  according  to  their 
frontage  upon  the  streets,  their  values,  or  their  area,  is  a 
matter  of  legislative  discretion,  subject,  of  coiu'se,  to  ju- 
dicial relief  in  cases  of  actual  abuse  of  power  or  of  sub- 
stantial error  in  executing  it,  neither  of  which  is  here  as- 
serted. 

Judgment  affirmed. 


•^•^ 


ICAN    MANTFACTURING    COMPANY    v. 
CITY  OF  ST.  LOUIS. 


ERBOB  TO  TEE  SUPREME  COURT  OF  THE  STATE  OF  MISSOURI. 
No.  306.    Aigued  April  30, 1919.— Decided  June  9, 1919. 

The  question  whether  a  state  law  or  tax  deprives  a  party  of  constitu- 
tional rights  depends  upon  its  practical  operation  and  effect.   P.  462. 

An  ordinance  conditioning  the  right  to  manufacture  goods  within  a 
city  upon  the  payment  of  a  license  tax  computed  upon  the  amoimt 
of  the  sales  of  the  goods  so  manufactured,  hM,  a  tax  upon  the  busi- 
ness of  manufacture  within  the  city,  and  not  a  tax  upon  the  sales. 
P.  463. 

Such  a  tax  when  computed  upon  the  sales  of  goods  manufactured  in 
the  city  under  the  license,  but  removed,  and  afterwards  sold,  be- 
yond the  State,  does  not  impose  a  direct  burden  on  interstate  com- 
merce or,  when  the  manufacturer  is  a  sister-state  corporation,  de- 
prive it  of  property  without  due  process.   P.  464. 

19S  S.  W.  Rep.  1183,  affirmed. 
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Th£  case  is  stated  in  the  opinion. 

Mr.  S.  Mayner  Wallace,  with  whom  Mr.  Shepard  Bar- 
clay  was  on  the  brief ,  for  plaintiff  in  error. 

Mr.  Everett  Paul  Griffin,  with  whom  Mr.  Charles  H. 
Danes  was  on  the  brief,  for  defendant  in  error. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  comt. 

The  question  is  whether  an  ordinance  of  the  City  of  St. 
Louis  levying  against  manufacturers,  especiaXiy  as  against 
plaintiff  in  error,  a  West  Virginia  corporation,  a  tax  im- 
posed as  a  condition  of  the  grant  of  a  license  to  carry  on 
a  manufacturing  business  in  that  city,  but  the  amount 
of  which  is  ascertained  by  and  proportioned  to  the  amount 
of  sales  of  the  manufactured  goods,  whether  sold  within 
or  without  the  State,  and  whether  in  domestic  or  inter- 
state commerce,  is  void  as  amounting  to  a  regulation  of 
commerce  among  the  States  and  thus  entrenching  upon 
the  power  of  the  national  Congress  under  Art.  I,  §  8,  of 
the  Constitution,  or  as  amounting  to  a  taking  of  plaintiff's 
property  without  due  process  of  law,  in  contrav^ition  of 
the  Fourteenth  Amendment. 

A  statute  of  the  State  (Rev.  Stats.  Mo.  1909,  §  9857) 
authorizes  cities  to  license,  tax  and  regulate  for  local  pur- 
poses the  occupations  of  merchants  and  manufactm'ers 
and  to  graduate  the  amount  of  annual  license  imposed 
upon  them  in  proportion  to  the  sales  made  by  such  mer- 
chant or  manufacturer  during  the  year  next  preceding 
any  fixed  date.  Pursuant  to  this  authority  the  city,  by 
the  ordinance  in  question,  in  addition  to  an  od  valorem 
property  tax,  requires  every  manufacturer  in  the  city 
before  doing  or  offering  to  do  business  as  such  to  take  out 
a  Ucense,  and  at  a  specified  time  to  render  a  sworn  state- 
ment of  the  aggregate  amount  of  sales  made  by  him  during 
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the  year  next  preoeding  the  first  Monday  of  June,  and 
within  a  short  time  thereafter  to  pay  a  license  tax  of  $1  on 
each  $1,000  of  sales  made.  Failiue  or  refusal  to  deliver 
the  required  statem^it  or  to  pay  the  lic^ise  tax  within  the 
time  specified  is  made  a  misdemeanor  punishable  by  fine 
and  the  imposition  of  a  double  tax;  making  a  false  state- 
m^it  under  oath  is  made  punishable  by  f  orf eitiue  of  the 
license  in  addition  to  a  fine. 

In  a  previous  case  {ManvfcuAvring  Co.  v.  St.  Louis,  238 
Missouri,  267,  278),  the  Supreme  Court  of  the  State  held 
that  this  tax  did  not  apply  to  sales  made  of  goods  shipped 
from  plaintiff's  factory  in  the  State  of  New  York  directly 
to  purchasers  in  Texas,  but  only  to  sales  from  its  St.  Louis 
factory. 

In  the  present  case,  which  was  a  suit  brought  in  a  state 
court  by  plaintiff  in  error  against  the  city  to  recover  so 
much  of  a  disputed  tax  as  was  measured  by  sales  of  goods 
manufactured  by  plaintiff  in  the  city,  afterwards  removed 
to  storage  warehouses  outside  of  the  State,  and  later  sold 
from  these  warehouses  to  purchasers  in  States  other  than 
Missouri,  the  trial  court  at  first  gave  judgment  in  favor  of 
plaintiff  on  this  item,  and  this  having  been  reversed  by 
the  Supreme  Court  of  the  State  (270  Missouri,  40),  a  new 
trial  resulting  in  favor  of  the  city,  and  the  second  judg- 
ment having  been  affirmed  (198  S.  W.  Rep.  1183),  the 
case  comes  here  on  writ  of  error. 

In  construing  the  statute  and  ordinance  and  defining 
the  nature  and  effect  of  the  tax,  the  Supreme  Court  ex- 
pressed itself  as  follows  (p.  45)  : 

'' It  is  not  disputed  that  under  the  broad  provision  of  its 
charter  the  city  of  St.  Louis  has  the  power  to  license  and 
tax  manufacturers  within  its  limits;  nor  that  the  power 
includes  the  right  to  impose  a  tax  upon  the  transaction 
of  their  business.  Adopting  substantially  the  definition 
we  have  quoted  from  the  statute,  it  has,  by  ordinance, 
forbidden  them  to  pursue  their  business  within  the  city 
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without  procuring  a  license,  and  has  prescribed  the  addi- 
tional tax  they  shall  pay  for  that  purpose,  which  is  grad* 
uated  to  accord  with  the  amoimt  of  business  they  shall 
carry  to  the  point  of  reaUzing  the  profit  or  Uquidating 
the  loss  by  the  sale  of  the  product  of  their  work.  They 
may  only  buy  and  sell  in  piu^uance  of  their  business  as 
manufacturers.  That  his  right  to  pursue  this  business 
is  the  one  thing  he  receives  as  compensation  for  this  tax 
is  evident;  and  that  the  method  of  fixing  its  amount  by 
the  amount  that  he  realizes  from  the  Ucensed  activity  is  a 
just  and  equitable  one  is  not  disputed;  nor  is  the  inherent 
justice  and  fairness  of  postponing  the  payment  imtil  the 
reahzation  of  the  result  of  the  work.  The  tax  is  none 
the  less  a  tax  upon  the  business  of  manufacture  pursued 
in  the  city  of  St.  Louis  under  the  protection  of  the  laws  of 
this  State  and  the  ordinances  of  the  dty.  .  .  .  We 
hold  that  the  tax  in  question  is  a  tax  upon  the  privilege 
of  pursuing  the  business  of  manufacturing  these  goods  in 
the  city  of  St.  Louis;  that  when  the  goods  were  manufac- 
tured the  obligation  accrued  to  pay  the  amount  of  the 
tax  represented  by  their  production  when  it  should 
be  liquidated  by  their  sale  by  the  manufacturer;  that 
their  removal  from  the  city  of  St.  Louis  and  storage  else- 
where, whether  within  or  without  the  State,  worked  no 
change  in  this  obligation;  that  theur  sale  by  the  rec^ndent 
wherever  they  may  have  been  stored  at  the  time,  whether 
it  was  done  through  its  home  office  in  New  York  or  the 
office  of  its  factory  in  St.  Louis,  should  have  been  reported 
in  its  retmm  to  the  license  collector  of  the  city  of  St.  Louis 
and  the  amount  included  in  fixing  the  amount  payable  on 
account  of  its  Ucense  tax." 

As  a  matter  of  construction,  this,  upon  familiar  prin- 
ciples, is  conclusive  upon  us.  But,  as  has  been  held  very 
often,  the  question  whether  a  state  law  or  a  tax  imposed 
thereunder  deprives  a  party  of  rights  secured  by  the  federal 
Constitution  depends  not  upon  the  form  of  the  act,  nor 
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upon  how  it  is  oonstraed  or  characterized  by  the  state 
court,  but  upon  its  practical  operation  and  effect.  St. 
Louis  Scutkweatem  Ry.  Co.  v.  Arkansas,  235  U.  S.  350, 362; 
Mountain  Timber  Co.  v.  Washington,  243  U.  S.  219,  237; 
Crew  Levick  Co.  v.  Pennsylvania,  245  IT.  S.  292,  294. 

The  admitted  facts  show  that  the  operation  and  effect 
of  the  taxing  scheme  now  under  consideration  are  correctly 
described  in  what  we  have  quoted  from  the  opinion  of  the 
state  court.  No  tax  has  been  or  is  to  be  imposed  upon 
any  sales  of  goods  by  plaintiff  in  error  excq)t  goods  man- 
ufactxured  by  it  in  St.  Louis  imder  a  Ucense  conditioned  for 
the  payment  of  a  tax  upon  the  amount  of  the  sales  when 
the  goods  should  come  to  be  sold.  The  tax  is  computed 
according  to  the  amoimt  of  the  sales  of  such  manufactured 
goods,  irrespective  of  whether  they  be  sold  within  or 
without  the  State,  in  one  kind  of  commerce  or  another; 
and  payment  of  the  tax  is  not  made  a  condition  of  selling 
goods  in  interstate  or  in  other  commerce,  but  only  of 
continuing  the  manufacture  of  goods  in  the  City  of  St. 
Louis. 

There  is  no  doubt  of  the  power  of  the  State,  or  of  the 
city  acting  under  its  authority,  to  impose  a  license  tax 
in  the  nature  of  an  excise  upon  the  conduct  of  a  manufac- 
turing business  in  the  city.  Unless  some  particular  inter- 
ference with  federal  right  be  shown,  the  States  are  free 
to  lay  privil^e  and  occupation  taxes.  Clark  v.  TitusviUe, 
184  U.  S.  329;  St.  Louis  v.  United  Railways  Co.,  210  U.  S. 
266,276. 

The  city  might  have  measured  such  tax  by  a  percentage 
upon  the  value  of  all  goods  manufactured,  whether  they 
ever  should  come  to  be  sold  or  not,  and  have  required 
payment  as  soon  as,  or  even  before,  the  goods  left  the  fac- 
tory. In  order  to  mitigate  the  burden,  and  also,  perhaps, 
to  bring  merchants  and  manuf actmers  upon  an  equal 
footing  in  this  regard,  it  has  postponed  ascertainment 
and  payment  of  the  tax  until  the  manufactmer  can  bring 
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the  goods  into  market.  A  somewhat  similar  method  of 
postponing  payment  has  been  pursued  for  many  yeais  by 
the  Federal  Government  with  respect  to  the  internal 
revenue  tax  upon  distilled  spirits.  Rev.  Stats.,  §§  3251, 
3253;  Act  of  August  27, 1894,  c.  349,  §  48, 28  Stat.  509, 563. 

To  the  suggestion  that  the  tax  burdens  the  mercantile 
rather  than  the  manufacturing  business,  because  it  would 
be  possible  for  one  to  manufacture  goods  to  an  unlimited 
extent  and  pay  no  tax  unless  they  were  sold,  or  to  sell  goods 
and  be  required  to  pay  the  tax  although  they  were  not 
manufactured  by  the  seller,  it  is  sufficient  to  say — answer- 
ing the  second  point  first — (a)  that,  according  to  the  state 
law  as  laid  down  by  the  court  of  last  resort  in  this  case, 
a  manufacturer  has  no  right  to  sell  goods  except  those  of 
his  own  manufacture;  and  (b)  it  is  not  to  be  supposed 
that,  for  the  purpose  of  evading  a  tax  payable  only  upon 
the  sale  of  his  goods,  a  manufacturer  would  pursue  the 
ruinous  poUcy  of  making  goods  and  locking  them  up  per- 
manently in  warehouses.  In  the  outcome  the  tax  is  the 
same  in  amoimt  as  if  it  were  measured  by  the  sale  value 
of  the  goods  but  imposed  upon  the  completion  of  their 
manufacture.  The  difference  is  that,  for  reasons  of  prac- 
tical benefit  to  the  taxpayer,  the  city  has  postponed  pay- 
ment until  convenient  means  have  been  furnished  through 
the  marketing  of  the  goods. 

In  our  opinion,  the  operation  and  effect  of  the  tajdng 
ordinance  are  to  impose  a  le^timate  burden  upon  the 
business  of  carrying  on  the  manufacture  of  goods  in  the 
city;  it  produces  no  direct  burden  on  commerce  in  the 
goods  manufactured,  whether  domestic  or  interstate, 
and  only  the  same  kind  of  incidental  and  indirect  effect  as 
that  which  results  from  the  payment  of  property  taxes 
or  any  other  and  general  contribution  to  the  cost  of  gov- 
ernment. Therefore,  it  does  not  amount  to  a  regulation 
of  interstate  commerce.  And,  for  like  reasons,  it  has  not 
the  effect  of  imposing  a  tax  upon  the  property  or  the  busi- 
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ness  transactions  of  plaintifiF  in  error  outside  of  the  State 
of  Missouri,  and  hence  does  not  deprive  plaintiff  in  error 
of  its  property  without  due  process  of  law. 

Our  recent  decisions  cited  in  opposition  to  this  view, 
Crew  Levick  Co.  v.  Pennsylvania,  245  U.  S.  292,  297; 
Looney  v.  Crane  Co.,  245  U.  S.  178, 188,  and  other  cases  of 
the  same  kinds  referred  to  therein,  are  so  obviously  dis- 
tinguishable that  particular  analysis  is  unnecessary. 

Judgment  affirmed. 
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ERIE  RAILROAD  COMPANY  v.  SHUART  ET  AL., 
DOING  BUSINESS  UNDER  THE  NAME  OF  JOHN 
R.  SHUART  &  SONS. 

CEBTIOEABI  TO  TH£  SUPREME   COURT  OF  TE[£  STATE  OF 

NEW  YORK. 

No.  342.    Submitted  April  25,  1919.— Decided  June  9,  1919. 

In  a  contract  governing  an  interstate  shipment  of  live  stock  the  car- 
rier's liability  for  negligent  injury  of  the  stock  during  transportation 
may  lawfully  be  conditioned  upon  the  presentation  of  a  written 
claim  by  the  shipper  within  five  days  from  their  removal  from  the 
cars.   P.  467. 

In  view  of  the  enlarged  scope  of  ''transportation/'  as  defined  by  the 
Hepburn  Act,  an  interstate  movement  of  live  stock  is  not  ended  when 
the  car  containing  them  is  placed  opposite  a  cattle  chute  of  the  car- 
rier on  a  switch  track  at  destination  and  left  in  charge  of  the  shipper 
for  unloading,  when  an  adequate  time  for  unloading  them  has  not 
expired,  although  the  shipper  assumed  the  duty,  risk  and  expense  of 
their  unloading  by  the  terms  of  the  contract  for  transportation. 
Id.  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.  v.  Dettk- 
hack,239V.S.SSS. 

Reversed. 

The  case  is  stated  in  the  opinion. 
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Mr.  Thomas  WcMs  for  petitioner. 

Mr.  Reeves  T.  Strickland  for  respondents.  Mr.  Frank 
Camesky  was  on  the  brief. 

Mr.  Justice  McRetnolds  delivered  the  opinion  of  the 
court. 

Respondents  delivered  to  the  Toledo^  St.  Louis  &  West- 
em  Railroad  at  East  St.  Louis,  Illinois,  a  carload  of  horses 
for  transportation,  under  a  Limited  Liability  Livestock 
Contract  or  bill  of  lading  via  petitioner's  road,  to  them- 
selves at  Suffem,  New  York,  their  home.  Among  other 
things  the  contract  provided: 

''That  the  said  shipper  is  at  his  own  sole  risk  and  ex- 
pense to  load  and  take  care  of,  and  to  feed  and  water 
said  stock  whilst  being  transported,  whether  delayed  in 
transit  or  otherwise,  and  to  unload  the  same;  and  neither 
said  carrier  nor  any  connecting  carrier  is  to  be  imder 
any  liability  or  duty  with  reference  thereto,  except  in  the 
actual  transportation  of  the  same."  .  .  .  ''That  no 
claim  for  damages  which  may  accrue  to  the  said  shipper 
imder  this  contract  shall  be  allowed  or  paid  by  the  said 
carrier,  or  sued  for  in  any  Court  by  the  said  sUpper,  un- 
less a  claim  for  such  loss  or  damage  shall  be  made  in 
writing,  verified  by  the  affidavit  of  the  said  shipper  or  his 
agent,  and  delivered  to  the  General  Auditor  of  the  said 
carrier  at  his  office  in  the  City  of  Chicago,  HI.,  within  five 
days  from  the  time  said  stock  is  removed  from  said  car 
or  cars,  and  that  if  any  loss  or  damage  occurs  upon  the 
line  of  a  connecting  carrier,  then  such  carrier  shall  not 
be  liable  imless  a  claim  shall  be  made  in  like  manner,  and 
delivered  in  like  time,  to  some  proper  officer  or  agent  of 
the  carrier,  on  whose  line  the  loss  or  injury  occurs." 

Immediately  after  the  car  arrived  at  Suffem,  petitioner 
placed  it  on  a  s>^'itch  track  opposite  a  cattle  chute  and 
left  it  in  charge  of  respondents  for  unloading.    By  letting 
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down  a  bridge  they  at  once  connected  the  chute  and  car 
and  were  about  to  lead  out  four  horses  when  an  engine 
pushed  other  cars  agamst  it  and  injured  the  animals 
therein.  No  written  claim  was  made  for  the  loss  or  dam- 
age as  provided  by  the  bill  of  lading;  and  when  sued  the 
carrier  defended  upon  that  ground.  Respondents  main- 
tain that  transportation  had  ended  when  the  accident 
occuired  and  consequently  no  written  claim  was  necessary. 
The  courts  below  accepted  this  view. 

Under  our  former  opinions,  the  clause  requiring  presen- 
tation of  a  written  claim  is  clearly  valid  and  controlling 
as  to  auy  liability  arising  from  beginning  to  end  of  the 
transportation  contracted  for.  Chesapeake  &  Ohio  Ry. 
Co.  V.  McLaughlin^  242  U.  S.  142;  St.  Louis ,  Iron  Moun- 
tain &  Southern  Ry.  Co.  v.  Starhird,  243  U.  S.  592;  BaUi- 
more  &  Ohio  R.  R.  Co.  v.  Leach,  249  U.  S.  217;  Cleveland, 
Cincinnati^  Chicago  &  St.  Louis  Ry.  Co.  v.  Dettlebach,  239 
U.  S.  588,  593,  594;  and  Southern  Ry.  Co.  v.  Prescott,  240 
U.  S.  632. 

In  Cleveland,  Cincinnati^  Chicago  &  St.  Louis  Ry.  Co. 
v.  DetUebach  we  pointed  out  that  the  Hepburn  Act  en- 
larged the  definition  of  '^ transportation"  so  as  to  include 
''cars  and  other  vehicles  and  all  instrumentalities  and 
facilities  of  shipment  or  carriage,  irrespective  of  owner- 
ship or  of  any  contract,  express  or  implied,  for  the  use 
thereof  and  all  services  in  connection  with  the  receipt, 
delivery,  elevation,  and  transfer  in  transit,  ventilation, 
refrigeration,  or  icing,  storage,  aud  hauling  of  property 
traiusfported " ;  and  we  said  from  this  and  other  provisions 
of  the  act  ''it  is  evident  that  Congress  recognized  that  the 
duty  of  carriers  to  the  public  included  the  performance  of 
a  variety  of  services  that,  according  to  the  theory  of  the 
common  law,  were  separable  from  the  carrier's  service  as 
carrier,  and,  in  order  to  prevent  overcharges  and  discrim- 
inations from  being  made  under  the  pretext  of  performing 
such  additional  services,  it  enacted  that  so  far  as  inter- 
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state  earners  by  rail  were  concerned  the  entire  body  of 
such  services  should  be  included  together  under  the  single 
term  '  transportation '  and  subjected  to  the  provisions  of 
the  Act  respecting  reasonable  rates  and  the  like.'' 

In  the  instant  case,  when  injured,  the  animals  were 
awaiting  removal  from  the  car  through  a  cattle  chute 
alleged  to  be  owned,  operated  and  controlled  by  the  rail- 
road. If  its  employees  had  then  been  doing  the  work  of 
unloading  there  could  be  no  doubt  that  transportation 
was  still  in  progress;  and  we  think  that  giving  active 
charge  of  the  removal  to  respondents,  as  agreed,  was  not 
enough  to  end  the  interstate  movement.  The  animals 
were  in  the  car;  no  adequate  time  for  unloading  had 
transpired.  The  carrier  had  not  fully  performed  the  serv- 
ices incident  to  final  delivery  imposed  by  law.  These 
included  the  furnishing  of  fair  opportunity  and  proper 
facilities  for  safe  imloading  although  the  shippers  had  con- 
tracted to  do  the  work  of  actual  removal.  See  Hutchin- 
son on  Carriers,  §§  711,  714,  715. 

Petitioner's  request  for  an  instructed  verdict  in  its  be- 
half should  have  been  granted.  The  judgment  below 
must  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Reversed. 

Mr.  Justice  Clarke  dissenting. 

I  greatly  regret  that  I  cannot  concur  in  the  opinion  and 
judgment  of  the  court  in  this  case,  but  I  cannot  consent 
to  share  in  what  seems  to  me  a  very  strained  construc- 
tion of  a  definition  in  the  Hepburn  Act  (34  Stat.  584,  c. 
3591,  §  1)  which  will  result  in  keeping  alive  a  bill  of  lading, 
with  the  effect  of  excusing  the  carrier  from  liability  for 
negligently  damaging  the  live  stock  of  a  consignee,  after 
it  had  been  delivered,  on  the  ground  that  a  claim  in  writ- 
ing for  the  damage,  duly  verified,  had  not  been  presented 
within  five  days. 
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My  reasons  for  dissenting,  stated  as  briefly  as  may  be, 
are  as  follows: 

It  is  shown  by  the  opinion  of  the  court  that  the  con- 
signee, a  partnership  of  three  members,  was  boimd  by 
the  bill  of  lading  to  unload  the  horses  at  destination. 

The  consignee,  being  notified  by  the  carrier  as  to  the 
probable  time  of  the  arrival  of  the  car,  on  the  day  before 
it  arrived,  i)aid  what  was  supposed  to  be  the  full  amoimt 
of  the  freigiht  charges,  and  two  members  of  the  partner- 
ship were  at  the  station  at  three  o'clock  in  the  morning 
to  receive  and  imload  it. 

When  the  train  came,  the  senior  member  of  the  con- 
signee stood  in  the  cattle  chute  with  the  conductor,  while 
the  latter  was  placing  the  car  for  imloading  and  approved 
as  satisfactory  the  position  in  which  it  was  placed.  There- 
upon, a  brakeman  set  the  brake,  the  engine  was  cut  off  and 
the  conductor  went  away  and  left  the  car  in  the  sole  cus- 
tody of  the  consignee,  after  saying  to  its  representative, 
"You  had  better  get  them  out  as  soon  as  you  can,  they 
have  been  on  the  road  a  good  while  and  must  be  tired  and 
himgry."  Two  members  of  the  partnership,  consignee, 
went  to  work  at  once  to  unload  the  horses,  but  it  was  nec- 
essary to  get  some  boards  to  make  the  bridge  from  the  car 
to  the  chute  safe,  and  in  about  half  an  hour,  when  the  two 
were  in  the  act  of  leading  two  horses  from  the  car,  other 
cars  were  negligently  thrown  against  it  and  caused  the 
damage  sued  for. 

I  dissent  from  the  opinion  of  the  court  because  I  agree 
with  the  three  New  York  courts  that  the  undisputed  facts 
thus  stated  show  that  the  transportation  was  ended  and 
the  delivery  of  the  stock  was  so  completely  made  as  to  eiid 
all  liability  of  the  carrier  imder  the  bill  of  lading,  before 
the  negligence  of  the  company  occurred  which  caused  the 
damage  complained  of. 

What  constitutes  delivery  of  goods  or  of  live  stock  by  a 
carrier  is  usually  a  mixed  question  of  law  and  fact,  but 
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where,  as  here,  the  facts  are  not  disputed,  it  is  a  question 
of  law. 

What  more  was  there  for  the  carrier  to  do, — ^what  more 
could  it  have  done — ^to  make  more  complete  the  delivery 
necessary  to  fulfill  its  obligation  as  a  carrier?  The  jour- 
ney was  ended,  the  freight  charges  were  paid,  and  the  car 
was  placed  on  a  side  track  in  an  appropriate  place  and  i>osi- 
tion  for  unloading,  which  was  approved  by  the  consignee. 
It  had  been  accepted  by  two  members  of  the  partnership, 
consignee,  and  had  passed  into  their  exclusive  custody  a 
full  half  hour  before  the  accident.  No  assistance  was 
asked  for  or  needed  after  the  conductor  delivered  the  car 
and  went  away  and  thereafter  the  carrier  owed  to  the  con- 
signee only  the  duty  which  it  owed  to  any  property  law- 
fully upon  or  near  to  its  tracks, — ^not  to  negligently  or 
wilfully  injure  it,  and  it  was  for  violation  of  that  duty, 
not  for  failure  to  discharge  duties  imposed  by  the  bill 
of  lading,  that  this  suit  was  instituted.  The  case  is  one 
of  side  track  delivery,  the  equivalent  of  the  familiar  de- 
livery of  a  car  to  an  '^industrial  track"  or  ''team  unload- 
ing track"  of  a  railroad,  with  possession  taken  by  the 
consignee  before  the  damage  was  done. 

To  the  weighty  authority  of  the  New  York  courts  which 
decided  in  this  case  that  the  delivery  was  complete  before 
the  damage  was  done,  may  be  added,  a  few  from  many, 
the  decisions  of  the  Supreme  Courts:  of  Michigan,  in  a 
strikingly  similar  case  but  with  not  so  complete  a  delivery, 
in  Brown  v.  Ponliac,  Oxford  &  Northern  R.  R.  Co.,  133 
Michigan,  371 ;  of  Illinois,  in  Chroliot  Street  Warehouse  Co.  v. 
St  Louis,  Alton  &  Terre  Haute  R.  R.  Co.,  221  Dhnois,  418; 
of  North  Carolina,  in  Reid  v.  Southern  Ry.  Co.,  149  N. 
Car.  423;  of  Georgia,  in  Kenny  Co.  v.  Atlanta  &  West 
Point  R.  R.  Co,,  122  Georgia,  365.  And  see  Hedges  v. 
Hudson  River  R.  R.  Co.,  49  N.  Y.  223. 

The  definition  of  "transportation"  in  the  Hepburn  Act 
(34  Stat.  584),  reUed  upon  in  the  court's  opinion,  seems 
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to  me  quite  irrelevant.  That  provision  was  incorporated 
into  the  act  to  prevent  unjust  discrimination  by  carriers 
in  terminal  delivery  charges,  as  the  context  and  the  his- 
tory of  the  act  abundantly  show.  It  defined ''  transporta- 
tion" but  did  not  define  what  should  constitute  delivery 
to  a  consignee, — that  was  left  untouched  and  is  governed 
by  the  prior  decisions  of  courts  and  by  those  which  have 
been  developed  since. 

Equally  beside  the  question  involved  seems  to  me  the 
decision  in  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Ry. 
Co.  V.  DetOebach,  239  IT.  S.  588,  593,  594,  cited  in  the  opin- 
ion  of  the  court.  The  question  there  under  consideration 
was,  whether  when  goods  carried  to  destination  were  lost, 
after  they  had  been  held  more  than  a  month  uncalled  for, 
the  liability  of  the  carrier  was  to  be  determined  by  the 
terms  of  the  bill  of  lading  or  by  the  more  limited  liability 
of  a  warehouseman.  Obviously  there  was  no  question 
in  the  case  as  to  what  constituted  delivery,  for  there  was 
no  pretense  of  delivery,  actual  or  constructive,  and  there- 
fore the  decision  cannot  be  of  service  in  determining 
this  case. 

The  opinion  of  the  court  in  this  case  concludes: 

''The  animals  were  in  the  car;  no  adequate  time  for 
unloading  had  transpired.  The  carrier  had  not  fully  per- 
formed the  services  incident  to  final  delivery  imposed  by 
law.  These  included  the  furnishing  of  fair  opportunity 
and  proper  facilities  for  safe  imloading  althou^  the  ship- 
pers had  contracted  to  do  the  work  of  actual  removal. 
See  Hutchinson  on  Carriers,  §§711,  714,  715." 

I  cannot  find  justification,  in  the  sections  cited,  for  such 
a  statement  of  the  law  as  is  here  made. 

Section  711  deals  with  the  obligation  to  unload  carload 
freight,  and,  after  saying  that  it  is  'Hhe  imiform  rule  and 
custom  in  this  country"  for  the  consignee  to  unload,  the 
only  other  relevant  statement  of  the  writer  is: 

''All^  therefore,  that  can  be  required  of  the  railroad 
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company  is  that  it  shall  place  the  cars  where  they  may 
be  safely  and  conveniently  unloaded." 

This  the  carrier  in  the  case  before  us  had  done  to  the 
satisfaction  and  acceptance  of  the  consignee  before  the 
accident  complained  of. 

Section  714  deals  with  the  liability  of  the  carrier  pend- 
ing removal  (delivery)  of  the  goods,  and  says: 

"During  this  reasonable  time  [for  delivery]  the  liabil- 
ity of  the  carrier  remains  imchanged;  but  so  soon  as  it  has 
elapsed  he  no  longer  stands  in  the  relation  of  carrier  to  the 
goods,  but  in  that  of  an  ordinary  bailee  for  hire.'' 

The  ''reasonable  time"  here  referred  to  is  paljiably  that 
necessary  for  the  carrier  to  wait  before  its  obligation 
becomes  that  of  a  warehouseman  when  the  consignee  does 
not  appear  to  claim  the  shipment, — ^it  is  not  applicable  to 
the  time  for  unloading  after  the  property  has  been  ac- 
cepted by  the  consignee. 

Section  715  declares  that: 

''If  the  consignee  is  bound  to  imload  the  goods  himself 
from  the  car,  it  is  the  duty  of  the  carrier  to  place  the  car 
where  it  ean  be  unloaded  with  a  reasonable  d^ree  of  con- 
venience, and  to  furnish  the  consignee  with  safe  and  proper 
facilities  for  the  piupose." 

All  of  this  the  carrier  in  this  case  did,  and  the  consignee 
not  only  approved  as  satisfactory,  safe  and  proper,  the 
position  in  which  the  car  was  placed  and  the  facUitieB 
fiurnished  for  unloading  it,  but  the  delivery  of  the  car  was 
accepted  and  was  in  the  actual  possession  and  custody  of 
the  consignee  for  a  very  considerable  time  before  the  ac- 
cident complained  of  happened.  It  was  not  in  any  at- 
tempt or  effort  on  the  part  of  the  carrier  to  improve  the 
unloading  facilities  or  to  assist  the  consignee  that  the  dam- 
age was  done,  but  it  was  the  result  of  a  tort,  pure  and 
simple, — of  a  negligqit  switching  operation,  entirely  inde- 
pendent of  the  delivery  of  the  shipment,  occurring  a  half 
hour  after  it  had  been  accepted. 
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The  delivoy  having  been  completed  and  accepted  by 
the  consignee,  the  five-day  limitation,  so  unreasonable 
in  itself  that  it  has  been  prohibited  by  congressional  en- 
actment (38  Stat.  1196,  c.  176,  §  1)  has,  in  my  judgment, 
no  applicability  to  this  case,  and  to  bottom  the  conclu- 
sion announced  upon  the  definition  of  "transportation" 
:n  the  Hepburn  Act  is  to  convert  what  was  intended  for 
the  protection  of  shipi>ers  of  property  in  interstate  com- 
merce into  an  instrument  of  injury  and  injustice. 

For  the  reasons  thus  stated  I  dissent  from  the  opinion 
and  judgment  of  the  coxurt. 

Mr.  Justice  McEenna  and  Mr.  Justice  Brandeis 
concur  in  this  dissent.    Mr.  Justice  Day  also  dissents. 
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BARRETT  v.  VIRGINIAN  RAILWAY  COMPANY. 
certiorari  to  the  circuit  court  of  appeals  for  the 

FOURTH  CIRCUIT. 
No.  275.    Submitted  March  21, 1919.— Decided  June  9,  1919. 

The  right  to  take  a  voluntary  nonsuit  is  substantial,  and  when  and 
how  it  may  be  asserted  are  questions  relating  directly  to  practice 
and  mode  of  proceeding  within  the  intendment  of  the  Conformity 
Act.    P.  476. 

Under  the  law  of  Virginia,  in  the  absence  of  a  demurrer  to  the  evidence 
and  joinder  therein,  the  plaintiff  may  take  a  nonsuit  at  any  time 
before  the  retirement  of  the  jury.   P.  477. 

A  motion  by  defendant  for  a  directed  verdict  at  the  conclusion  of  the 
testimony,  when  made  in  a  federal  court  in  Virginia,  is  not  equivalent 
to  a  demurrer  to  the  evidence,  and  the  making  of  such  a  motion  and 
its  impending  allowance  do  not  place  the  plaintiff's  right  to  take  a 
nonsuit  at  the  sound  discretion  of  the  court.   Id. 

244  Fed.  Rep.  397,  reversed. 
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The  case  is  stated  in  the  opinion. 

Mr.  W.  L.  Welbom  for  petitioner.  Mr.  John  C.  Jamison 
and  Mr.  John  0.  ChaJUce  were  on  the  brief. 

Mr.  0.  A.  Wingfield  and  Mr.  H.  T.  HaU  for  respondent. 
Mr.  W.  H.  T.  LoyaU  was  on  the  brief. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
court. 

Claiming  under  the  Federal  Employers'  Liability  Act, 
(April  22,  1908,  c.  149,  35  Stat.  65)  petitioner  sued  the 
Virginian  Railway  Company  in  the  United  States  Dis- 
trict Court,  Western  District  of  Virginia,  for  damages  on 
account  of  personal  injuries  suffered  by  him  July  27, 1915. 

At  conclusion  of  the  testimony  the  railway  company 
moved  for  a  directed  verdict;  after  consideration  the  trial 
judge  read  to  counsel  an  opinion  giving  reasons  and 
announced  his  purpose  to  grant  the  motion.  ''And  there- 
upon the  plaintiff,  by  coimsel,  moved  the  court  to  be  per- 
mitted to  take  a  voluntary  nonsuit;  which  motion  was 
opposed  by  counsel  for  defendant.  And  as  the  court  is  of 
opinion  that  the  motion  comes  too  late,  it  is  overruled; 
and  to  this  action  of  the  court  the  plaintiff,  by  counsel, 
excepted.  And  thereupon  the  court  directed  the  jury  to 
find  a  verdict  for  the  defendant;  and  to  this  action  of  the 
court  the  plaintiff,  by  counsel,  excepted.  And  thereupon 
the  jury  rendered  and  returned  the  following  verdict: 
'We,  the  jury,  by  direction  of  the  court,  find  for  the  de- 
fendant.''' Judgment  thereon  was  affirmed  by  the  Cir- 
cuit Court  of  Appeals,  244  Fed.  Rep.  397.  Petitioner 
there  urged  that  the  trial  coxurt  erred  (1)  in  directing  a 
verdict  for  the  defendant,  and  (2)  in  denjring  the  plain- 
tiff's request  to  take  a  voluntary  nonsuit.  Both  claims 
were  denied  and  are  renewed  here. 
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We  think  refusal  to  permit  the  requested  nonsuit  was 
error  and  for  that  reason  the  judgpient  below  must  be 
reversed.  This  makes  it  unnecessary  to  consider  the  other 
point. 

The  Act  of  June  1, 1872,— The  Conformity  Act— (Rev. 
Stats.,  §914;  c.  265,  §5,  17  Stat.  197)  provides:  "The 
practice,  pleading?,  and  forms  and  modes  of  proceeding 
in  civil  causes,  other  than  equity  and  admiralty  causes, 
in  the  circuit  and  district  courts,  shall  conform,  as  near 
as  may  be,  to  the  practice,  pleading?,  and  forms  and  modes 
of  proceeding  existing  at  the  time  in  like  causes  in  the 
courts  of  record  of  the  State  within  which  such  circuit  or 
district  courts  are  held,  any  rule  of  coiul;  to  the  contrary 
notwithstanding.' ' 

Construing  tJie  statute  in  Nvdi  v.  Burrows  (1875), 
91  U.  S.  426,  441,  442,  this  court  said:  "The  purpose  of 
the  provision  is  apparent  upon  its  face.  No  analysis  is 
necessary  to  reach  it.  It  was  to  bring  about  uniformity 
in  the  law  of  procedure  in  the  Federal  and  State  courts 
of  the  same  locality.  It  had  its  origin  in  the  code- 
enactments  of  many  of  the  States.  While  in  the  Federal 
tribimals  the  common-law  pleading?,  forms,  and  prac- 
tice were  adhered  to,  in  the  State  courts  of  the  same  dis- 
trict the  simpler  forms  of  the  local  code  prevailed.  This 
involved  the  necessity  on  the  part  of  the  bar  of  studying 
two  distinct  systems  of  remedial  law,  and  of  practicing 
according  to  the  wholly  dissimilar  requirements  of  both. 
The  inconvenience  of  such  a  state  of  things  is  obvious. 
The  evil  was  a  serious  one.  It  was  the  aim  of  the  provi- 
sion in  question  to  remove  it.  This  was  done  by  brin^g 
about  the  conformity  in  the  courts  of  the  United  States 
which  it  prescribes.  The  remedy  was  complete.  The  per- 
sonal administration  by  the  judge  of  his  duties  while 
sitting  upon  the  bench  was  not  complained  of .  .  .  . 
The  personal  conduct  and  administration  of  the  judge  in 
the  discharge  of  his  separate  functions,  is,  in  our  judgment, 
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neither  praclicef  pleading,  nor  a  form  nor  mode  of  proceeding 
within  the  meaning  of  those  terms  as  found  in  the  con- 
text." See  also  Indianapdia  &  St.  Louie  B.  B.  Co.  y. 
Horsl,  93  U.  S.  291,  300. 

''It  is  now  a  settled  rule  in  the  coiuis  of  the  United 
States  that  whenever,  in  the  trial  of  a  civil  case,  it  is  clear 
that  the  state  of  the  evidence  is  such  as  not  to  warrant  a 
verdict  for  a  party,  and  that  if  such  a  verdict  were  ren- 
dered the  other  i>arty  would  be  entitled  to  a  new  trial, 
it  is  the  right  and  duty  of  the  judge  to  direct  the  jury  to 
find  according  to  the  views  of  the  court.  Such  is  the  con- 
stant practice,  and  it  is  a  convenient  one.  It  saves  time 
and  expense.  It  gives  scientific  certainty  to  the  law  in  its 
application  to  the  facts  and  promotes  the  ends  of  justice." 
BowdUch  V.  Boston,  101  U.  S.  16, 18;  Pleasants  v.  Fant,  22 
Wall.  116, 122;  Oscanyan  v.  Arms  Company,  103  XT.  S.  261, 
265;  BandaU  v.  Baliimore  &  Ohio  B.  B.  Co.,  109  XT.  S.  478, 
482;  District  of  Columbia  v.  MouUon,  182  XT.  S.  576,  682; 
Hepner  v.  United  States,  213  XT.  S.  103, 113.  And  this  rule 
is  not  subject  to  modification  by  state  statutes  or  constitu- 
tions. Indianapolis  &  St.  Louis  B.  B.  Co.  v.  Horst,  supra; 
St.  Louis,  Iron  Mountain  &  Southern  By.  v.  Vickers,  122 
XT.  S.  360,  363;  Lincoln  v.  Power,  151  XT.  S.  436,  442. 

At  the  common  law,  as  generally  understood  and  ap- 
plied, a  nonsuit  could  be  ti^en  freely  at  any  time  before 
verdict  if  not  indeed  before  judgment.  Confiscation  Cases, 
7  Wall.  454,  457;  Derick  v.  Taylor,  171  Massachusetts, 
444,  445;  Bac.  Abr.  Nonsuit  (D).  And  see  Pleasants  v. 
Fant,  supra,  122.  The  right  is  substantial.  When  and 
how  it  may  be  asserted  we  think  are  questions  relating 
directly  to  practice  and  mode  of  proceeding  within  in- 
tendment of  the  Conformity  Act. 

Section  3387,  Virginia  Code  (1904),  provides:  "A  party 
shall  not  be  allowed  to  suffer  a  non-suit,  unless  he  do  so 
before  the  jury  retire  from  the  bar."  Prior  to  this  provi- 
sion, a  pkuntiff  there  had  the  absolute  right  to  take  a 
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voluntary  nonsuit  at  any  time  before  verdict.  Harrison 
V.  Clemens,  112  Virginia,  371,  373.  Chapter  27,  Va. 
Acts,  1912,  directs  ''That  in  no  action  tried  before  a  jury 
shall  the  trial  judge  ^ve  to  the  jury  a  peremptory  instruc- 
tion directing  what  verdict  the  jury  shall  render."  And 
c.  42,  Idem,  provides:  "In  all  suits  or  motions  hereafter, 
when  the  evidence  is  concluded  before  the  court  and 
jury,  the  party  tendering  the  demurrer  to  evidence  shall 
state  in  writing  specifically  the  grounds  of  demurrer  relied 
on,  and  the  demurree  shall  not  be  forced  to  join  in  the  said 
demurrer  until  the  specific  grounds  upon  which  the  de- 
murrant relies  are  stated  in  writing;  nor  shall  any  grounds 
of  demurrer  not  thus  specifically  stated  be  considered, 
except  that  the  court  may,  in  its  discretion,  allow  the 
demiurant  to  withdraw  the  demurrer;  may  allow  the 
joinder  in  demurrer  to  be  withdrawn  by  the  demurree,  and 
new  evidence  admitted,  or  a  non-suit  to  be  taken  until  the 
jury  retire  from  the  bar." 

Citing  Pcarks  v.  Ross,  11  How.  362,  373,  and  Richardson 
V.  Boston,  19  How.  263,  (see  also  Schvchardt  v.  Aliens, 
1  Wall.  359,  370),  petitioner  maintains  that  in  the  federal 
courts  the  practice  of  directing  verdicts  has  superseded 
the  demurrer  to  evidence  and  should  be  controlled  by 
the  same  general  principles.  Therefore,  it  is  said,  the 
statutory  rule  which  gives  the  judge  discretion  to  allow  or 
refuse  a  nonsuit  after  joinder  in  such  a  demurrer  applies 
when  there  is  a  motion  for  directed  verdict. 

Obviously  the  laws  of  Virginia  recognize  a  marked 
distinction  between  demurrer  to  evidence  and  direction 
of  a  verdict — ^the  former  is  permitted,  the  latter  is  ex- 
pressly prohibited.  And  the  different  natiure  and  effect 
of  the  two  tiling?  has  been  pointed  out  in  Oscanyan  v. 
Arms  Company,  supra,  264;  Central  Transportation  Co.  v. 
Pullman's  Palace  Car  Co.,  139  XT.  S.  39;  and  Slocum  v. 
New  York  Life  Insurance  Co.,  228  U.  S.  364,  388.  The 
conclusion  annoimoed  in  Parks  v.  Southern  Ry.  Co.,  143 
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Fed.  Rep.  276,  277,  that  because  federal  courts  may  in 
proper  cases  direct  verdicts,  therefore,  in  the  exercise  of 
sound  discretion  they  may  deny  an  application  for  leave 
to  take  a  nonsuit  and  direct  verdict  for  defendant  is  not 
well  founded. 

Under  the  Virginia  statute,  in  the  absence  of  a  demurrer 
to  the  evidence  and  joinder  therein,  the  plaintiff  may  take 
a  nonsuit  at  any  time  before  submission  of  the  case  to  the 
jury  and  their  retirement.  The  Conformity  Statute  gives 
the  same  rigiht  in  federal  courts.  This  conclusion  accords 
with  opinions  by  the  Circuit  Coxurts  of  Appeals  for  the 
Sixth,  Seventh  and  Eighth  Circuits.  Knight  v.  lUincis 
Central  R.  R.  Co.,  180  Fed.  Rep.  368;  Meyer  v.  National 
Biscuit  Co.,  168  Fed.  Rep.  906;  Chicago,  M.  &  St.  P.  Ry. 
Co.  V.  Metalstaff,  101  Fed.  Rep.  769. 

The  judgment  below  must  be  reversed  and  the  cause 
remanded  to  the  District  Court  with  direction  to  set 
aside  the  judgment  in  favor  of  respondent  and  sustain 
motion  to  enter  a  nonsuit.  Knight  v.  Illinois  Central  R.  R. 
Co.,  supra,  374;  Harrisony.  Clemens,  supra,  374,  375. 

Reversed. 


•«•» 


TEXAS  &  PACIFIC  RAILWAY  COMPANY  ET  AL. 

V.  LEATHERWOOD. 

CEBTIOBABI  TO  THE  C0T7BT  OF  CIVIL  APPEAIiS,  SECOND 
SUPBEMS  JUDICIAL  DISTRICT,  OF  THE  STATE  OF  TEXAS. 

No.  249.    Submitted  March  19, 1919.— Decided  June  9, 1919. 

Under  the  Carmack  Amendment,  connecting  carriers,  by  requiring  a 
shipper  to  sign  new  bills  of  lading  for  a  shipment  billed  over  their 
lines  by  the  initial  carrier,  are  not  estopped  to  avail  themselves  of 
a  provision  of  the  original  bill  limiting  the  time  for  bringing  actions 
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for  damages,  (p.  481),  where  the  new  bills  were  not  acquiesced  in 
by  the  shipper.    P.  483. 

A  stipulation  in  a  bill  of  lading  limiting  to  six  months  the  time  within 
which  the  shipper  may  sue  for  damages  is  not  unreasonable  and, 
before  the  Act  of  March  4,  1915,  c.  176,  38  Stat.  1196,  was  valid 
under  the  Cannack  Amendment.   P.  481. 

Where  matter  clearly  not  required  for  a  proper  presentation  of  the 
questions  submitted  is  incorporated  into  the  transcript,  the  court 
may,  under  Rule  8,  §  1,  require  that  the  whole  of  the  clerk's  fees  for 
supervising  the  printing  and  the  cost  of  printing  the  record  be  borne 
by  the  offending  party.   P.  482. 

Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  George  Thompson  and  Mr.  J.  H.  Barwisey  Jr.^  for 
petitioners. 

Mr.  D.  T.  Bomar  for  respondent.  Mr.  J.  E.  Garland 
was  on  the  brief. 

Mb.  Justice  Bbakdeis  announced  the  judgment  of  the 
courts  and  delivered  the  following  opinion: 

Leatherwood  made,  in  1913,  a  shipment  of  horses  from 
Watrous,  New  Mexico,  to  Waco,  Texas,  over  four  con- 
necting railroads.  The  mitial  carrier  gave  him  a  through 
bill  of  lading  which  contained  a  provision  barring  any  ac- 
tion for  damages  unless  suit  was  brought  within  six  months 
after  the  loss  occurred.  When  the  horses  reached  the  lines 
of  the  Texas  &  Pacific  Railway  and  of  the  Missouri, 
Kansas  &  Texas  Railway,  each  of  these  companies  in- 
sisted, as  a  condition  of  carrying  them  further,  that 
Leatherwood  accept  and  sign  a  new  bill  of  lading  covering 
the  shipment  over  its  line,  and  he  did  so. 

In  1915  he  brought  suit  in  a  state  court  of  Texas  for 
injury  to  the  horses  while  in  transit  on  the  lines  of  those 
two  companies^    The  bills  of  lading  issued  by  them  did 
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not  contain  the  provision  requiring  suit  to  be  brought 
within  six  months;  but  the  carriers  set  up  as  a  defense 
the  provisions  to  that  effect  contained  in  the  original  bill 
of  lading,  contending  that  under  the  Carmack  Amend- 
ment (Act  of  June  29, 1906,  c.  3591,  34  Stat.  584,  595)  all 
connecting  carriers  were  bound  by  its  terms  and  that  the 
later  ones  issued  by  themselves  were  of  no  l^al  effect.^ 
The  trial  court  denied  this  contention,  and  ruled  as  matter 
of  law  that  the  carriers  could  not  rely  upon  the  provision 
in  the  initial  bill  of  lading.  Judgment  was  entered  for  the 
plaintiff  and  affirmed  by  the  Court  of  Civil  Appeals. 
On  June  2,  1917,  that  court  denied  a  rehearing  and  de- 
clined to  certify  to  the  Supreme  Court  of  Texas  the  ques- 
tions involved.  The  case  comes  here  on  writ  of  certiorari 
(245  XJ.  S.  649)  under  §  237  of  the  Judicial  Code,  as 
amended  by  Act  of  September  6,  1916,  c.  448,  39  Stat. 
726. 

The  final  decision  below  was  rendered  two  days  before 
the  decision  of  this  court  in  Misaouriy  Kanaaa  &  Texas 
Ry.  Co.  V.  Wordy  244  XT.  S.  383.  There  one  of  the  same 
railroads  had,  as  connecting  carrier,  issued  a  second  bill 
of  lading  to  diipi>ers  of  live  stock  who  had  received  from 
the  initial  carriers  a  through  bill  of  lading  on  an  interstate 
shipment.  But  there  the  carriers  relied  for  defense  upon 
a  clause  in  the  second  bill  of  lading,  which  was  not  con- 
tained in  the  first.  We  held  that  the  second  bill  of  lading 
was  void,  since  under  the  Carmack  Amendment  the  several 
carriers  must  be  treated,  not  as  independent  contracting 
parties,  but  as  one  system;  and  that  the  connecting  lines 
become  in  effect  mere  agents  whose  duty  it  is  to  forward 
the  goods  under  the  terms  of  the  contract  made  by  their 
principal,  the  initial  carrier,  and  that  they  are  prevented 

^  The  rights  of  the  parties  are  not  affected  by  the  Act  of  March  4, 
1915,  c.  176,  38  Stat.  1196,  which  prohibits  a  common  carrier  from 
providing  by  contract  or  otherwise  for  a  shorter  period  than  two  years 
for  the  institution  of  suits. 
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by  law  from  varying  the  terms  of  that  contract.    Leather- 
wood  contends  that  the  principle  upon  which  the  case  was 
decided  is  not  applicable  here,  because  there  the  carriers 
sought  to  avail  themselves  of  the  second  bill  of  lading, 
while  here  they  seek  to  ignore  it;  and  he  insists  that  the 
carriers  are,  by  their  conduct,  estopped  from  asserting 
its  invalidity.    As  stated  in  Geargxa^  Florida  &  Alabama 
Ry.  Co.  V.  Blish  MiUing  Co.,  241  U.  S.  190, 197,  the  parties 
to  a  bill  of  lading  cannot  waive  its  terms,  nor  can  the 
carrier  by  its  conduct  give  the  shipper  a  right  to  ignore 
them.     "A  different  view  would  antagonize  the  plain 
policy  of  the  Act  and  open  the  door  to  the  very  abuses 
at  which  the  Act  was  aimed."    The  bill  of  lading  given 
by  the  initial  carrier  embodies  the  contract  for  transporta- 
tion from  point  of  origin  to  destination;  and  its  terms  in 
respect  to  conditions  of  liabihty  are  binding  upon  the 
shipper  and  upon  all  connecting  carriers,  just  as  a  rate 
properly  filed  by  the  initial  carrier  is  binding  upon  them. 
Each  has  in  effect  the  force  of  a  statute,  of  which  all 
affected  must  take  notice.     That  a  carrier  cannot  be 
prevented  by  estoppel  or  otherwise  from  taking  advantage 
of  the  lawful  rate  properly  filed  under  the  Interstate 
Commerce  Act  is  well  settled.    A  carrier  has,  for  instance, 
been  permitted  to  collect  the  legal  rate,  although  it  had 
quoted  a  lower  rate  and  the  shipper  was  ignorant  of  the 
fact  that  it  was  not  the  legal  rate.    Texas  &  Pacific  Ry. 
Co.  V.  Mugg,  202  U.  S.  242;  lUinois  Central  R.  R.  Co.  v. 
Henderson  Elevator  Co.,  226  U.  S.  441 ;  Louisville  &  Nash" 
viUe  R.  R.  Co.  v.  Maxwell,  237  U.  S.  94;  Missouri,  Kansas 
&  Texas  Ry.  Co.  of  Texas  v.  Schnoutz,  245  U.  S.  641  {Per 
curiani). 

The  provision  in  the  ori^bial  bill  of  lading  limiting  to 
six  months  the  time  within  which  suit  may  be  brougjit, 
not  being  unreasonable  {Missouri,  Kansas  &  Texas  Ry, 
Co.  V.  Harrirmn,  227  U.  S.  657,  672-673),  was  valid;  and 
as  the  original  bill  of  lading  remained  binding,  the  lower 
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courts  erred  in  denying  it  effect.    The  judgment  of  the 
Coiu*t  of  Civil  Appeals  must  therefore  be  reversed. 

The  record  occupies  213  printed  pages.  Most  of  the 
matter  which  was  included  in  it  at  the  instance  of  peti- 
tioners was  clearly  not  required  for  a  proper  presentation 
of  the  questions  submitted  here.  Much  useless  expense 
has  been  incurred;  and  both  court  and  counsel  have  been 
subjected  to  the  burden  of  examining  much  that  is  irrel- 
evant. Section  1  of  Rule  8  of  this  court  epecifically  pro- 
vides that  if  portions  of  the  record  lumecessary  to  a  proper 
presentation  of  the  case  are  found  to  have  been  incor- 
porated into  the  transcript  by  dther  party,  the  court  may 
order  that  the  whole  or  any  part  of  the  clerk's  fees  for 
supervising  the  printing  and  the  cost  of  printing  the  record 
be  paid  by  the  offending  party.  Under  the  circmnstances 
of  this  case  it  seems  appropriate  that  the  whole  of  this 
expense  be  borne  by  the  petitioners;  and  it  is  so  ordered. 

JvdgmerU  reversed. 

I  am  authorized  to  say  that  The  Chief  Justice,  Mb. 
Justice  Holmes,  and  Mb.  Justice  Day  concur  in  the 
above  opinion. 

Mr.  Justice  McEenna,  Mb.  Justice  Pitney,  and 
Mr.  Justice  Clabke  dissent. 

Mb.  Justice  McReynolds  concurring. 

I  concur  in  the  conclusion  that  the  judgment  below 
must  be  reversed.  Circumstances  disclosed  by  the  record 
and  not  discussed  in  the  opinion,  I  think,  require  this 
result.  But  the  broad  declaration  that  the  parties  to  a 
bill  of  lading  cannot  waive  its  terms  nor  can  the  carrier, 
by  its  conduct,  give  the  shipper  the  right  to  ignore  them 
goes  beyond  what  is  necessary  to  the  decision  and  I  am 
not  prepared  to  assent  to  it  as  a  proposition  of  law. 
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Suit  was  origmany  brought  against  the  initial  line  (The 
Santa  Fe)  and  connecting  ones — ^Texas  &  Pacific  Ry.  Co. 
and  Missouri,  Kansas  &  Texas  Railway — the  claim  being 
based  upon  the  implied  obligation  arising  out  of  delivery 
and  acceptance  of  the  horses  by  the  former  for  through 
interstate  carriage.  In  his  pleadings  tiie  shipper  expressly 
denied  validity  of  all  bills  of  lading — one  issued  by  the 
Santa  Fe  and  one  by  each  of  the  petitioners.  Of  course, 
under  the  rule  approved  in  Missouri,  Kansas  &  Texas  Ry, 
Co.  V.  Wordy  244  U.  S.  383,  he  could  have  relied  upon  the 
first  bill;  but  it  does  not  follow  that  if,  during  transit,  a 
connecting  carrier  declined  to  recognize  the  original  agree- 
ment for  through  transportation  and  refused  to  proceed 
thereunder,  he  had  no  power  to  acquiesce,  take  possession 
of  the  animals  and  re-ship  imder  another  contract  with 
such  carrier  not  subject  to  avoidance  by  it.  And  if,  in 
the  present  cause,  instead  of  repudiating  the  bills  of  lading 
issued  by  connecting  roads  he  had  relied  upon  them  the 
question  presented  would  be  a  very  diflferent  one,  decision 
of  which  is  not  now  demanded. 

Mr.  Justice  Van  Devanteb  joins  in  this  opinion. 


>««^ 
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To  constitute  laches  it  is  essential  that  there  be  acquiescence  in  the 
aUeged  wrong  or  lack  of  diligence  in  seeking  a  remedy,  in  addition 
to  lapee  of  time.   P.  488. 
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So  hM  where  there  was  a  delay  of  over  22  years  upon  the  part  <A 
minority  shareholders  in  seeking  to  affix  a  trust  on  shares  in  a  new 
corporation  held  by  the  majority,  but  in  the  interval  the  plaintiffs, 
or  others  representing  the  minority  as  a  class,  had  been  diligent  in 
attacking  the  foreclosure  and  reorganization  proceedings  throu|^ 
which  such  shares  were  acquired. 

When  the  cause  of  action  is  such  that  suit  may  be  brought  on  behalf 
of  the  plaintiff  and  all  persons  similarly  situated,  it  is  not  essential 
that  each  such  person  should  intervene  in  order  to  avoid  the  chargfe 
of  having  slept  on  his  rights.   P.  489. 

Long  failure  to  discover  the  appropriate  remedy,  though  well  .known, 
does  not  establish  laches  if  there  has  been  due  diligence  and  the  delay 
has  not  prejudiced  the  defendant.    P.  490. 

Judgments  against  minority  shareholders  in  suits  to  set  aside  a  fore- 
closure and  a  reorganization  agreement  as  fraudulent,  and  to  compel 
a  reduction  of  the  assessment  under  the  agreement  and  enjoin 
distribution  of  stock  according  to  its  terms,  held,  not  to  estop 
them,  by  way  either  of  res  judicata  or  of  election,  from  main- 
taining a  further  suit  to  declare  the  majority  shareholder  their 
trustee  of  new  shares  taken  by  it  under  the  reorganization. 
Id. 

The  fact  that  the  minority  shareholder,  as  part  of  an  unfair  scheme 
of  reorganization  brought  about  through  its  control,  guarantees 
the  bonds  of  a  new  company,  successor  to  the  corporate  prop- 
erty, and  agrees  to  take  the  shares  of  the  new  company  not 
taken  by  the  minority,  does  not  give  it  the  status  of  a  banker 
or  underwriter,  in  relation  to  the  minority  shareholders,  and  thus 
relieve  it  of  its  fiduciary  duty  to  them  in  respect  of  the  new 
shares  so  acquired,  when  its  design  was  to  secure  the  properiy 
for  its  own  purposes  and  nothing  has  been  paid  under  the 
guaranty.    P.  491. 

The  doctrine  under  which  majority  shareholders  exercising  control 
are  deemed  trustees  for  the  minority  applies  where  the  control  is 
exercised  by  a  corporation  through  a  subsidiary  over  a  third 
corporation  of  which  the  subsidiary  is  the  majority  sbaieholder. 
Id. 

The  duty  of  the  majority  shareholder  to  make  pro  rata  distribu- 
tion of  the  fruits  of  its  control  on  equal  terms  among  the  mi- 
nority is  fiduciary,  and  not  dependent  on  fraud  or  mismanage- 
ment.   P.  492. 

In  a  suit  by  the  minority  to  hold  the  majority  shareholder  as  trustee 
of  shares  in  a  new  company  acquired  by  the  defendant  through 
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a  reoiganization,   the   old  company  is  not  a  necessary  party. 
P.  492. 

In  such  a  suit,  the  fact  that  the  floating  debts  of  the  old  company  were 
not  provided  for  in  the  reorganization  does  not  bar  relief  to  the 
minority,  they  not  having  been  at  fault.    Id. 

Where  the  majority  shareholder  of  a  corporation,  through  a  reorganiza- 
tion obtained  all  the  shares  of  a  new  corporation,  successor  to  the 
old,  and,  after  years,  during  which  the  minority  attacked  only  the 
reorganization  proceedings,  pledged  them  with  other  securities  as 
collateral,  held,  that  the  minority's  later  claim  to  such  shares  in 
specie  should  be  so  enforced  as  not  to  create  undue  pecuniary 
burdens  on  the  majority  in  maintaining  the  collateral  values 
under  the  loan  agreement,  and,  to  this  end,  that  depreciation  of 
the  other  collateral  since  the  entry  of  the  present  decree  should 
be  taken  into  consideration,  upon  remand  of  the  case  for  other 
reasons.   P.  493. 

In  such  a  suit,  the  majority  shareholder  should  be  allowed  appropriate 
compensation  for  its  contributions  toward  satisfaction  of  the  floating 
debts  of  the  old  company,  in  so  far  as  the  new  shares  to  be  received 
by  the  minority  shareholders  of  that  company  are  thereby  increased 
in  value.   P.  494. 

Heldy  that  the  claim  of  such  compensation  was  not  too  late  in  this 
case,  it  having  been  made  before  final  decree  and  it  not  Ap- 
pearing that  the  delay  in  asserting  it  was  prejudicial  to  plaintiffs. 
P.  496. 

Such  contributions  may  consist  in  pasrments  by  the  majority  share- 
holder directly,  or  in  effect  by  it  through  its  subsidiary  corporation. 
P.  495. 

In  determining  the  amounts  of  such  contributions  and  the  extent  to 
which  they  benefited  such  minority  shareholders,  judgments  on 
floating  debts  against  the  old  company  held  not  to  bar  consideration 
of  other  relevant  facts.    Id. 

In  a  class  suit  by  minority  shareholders,  others  in  like  case  may  be 
allowed  to  intervene  in  the  District  Court  after  interlocutory  decree. 
Id. 

In  a  suit  of  that  character,  application  of  minority  shareholders 
to  intervene  in  this  court  denied,  without  prejudice  to  their 
right  to  apply  to  the  District  Court,  the  case  being  remanded, 
ir.  490. 

Decree  modified.   For  the  opinion  below  see  244  Fed.  Rep.  61. 

The  case  is  stated  in  the  opinion. 
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Mr.  Lewis  H.  Freedman  and  Mr.  Gordon  M.  Bvck,  with 
whom  Mr.  Arthur  H.  Van  Brunt  was  on  the  briefs,  for 
petitioner. 

Mr.  Charles  E.  Hughes^  with  whom  Mr.  H.  Snowden 
MarahaUj  Mr.  David  Gerher  and  Mr.  Dudley  F.  Phdpa 
were  on  the  brief,  for  respondents. 

Henry  J.  Chase^  Fergus  Reid,  Albert  M.  Pohck,  Francis 
P.  O^ReiUy  and  The  Com  Exchange  Bank  filed  petitions 
for  leave  to  intervene,  etc. 

Mr.  Justice  Bbandeis  delivered  the  opinion  of  the 
court. 

In  1888,  and  for  some  years  prior  thereto,  the  Southern 
Pacific  Company  dominated  the  Houston  &  Texas  Central 
Railway  Company,  electing  directors  and  officers  through 
one  of  its  subsidiaries,  which  owned  a  majority  of  the  Hous- 
ton Company  stock.  In  1888,  pursuant  to  a  reorganization 
agreement,  mortgages  upon  the  Houston  Company  prop- 
erties were  foreclosed  and  these  were  acquired  by  the 
Houston  &  Texas  Central  Railroad  Company;  the  old 
company's  outstanding  bonds  were  exchanged  for  bonds 
of  the  new;  all  the  new  company's  stock  was  deUvered  to 
the  Southern  Pacific;  its  lines  of  railroad  were  incorporated 
in  the  transcontinental  system  of  that  corporation;  and 
the  minority  stockholders  of  the  old  Houston  Company 
received  nothing.  In  1913,  the  appellees,  suing  on  behalf 
of  themselves  and  other  minority  stockholders,  brougiht 
this  suit  in  the  Supreme  Court  of  New  York  to  have  the 
Southern  Pacific  declared  trustee  for  them  of  stock  in  the 
new  Houston  Company  and  for  an  accounting.  The  plain- 
tiffs below  being  citizens  and  residents  of  New  York,  and 
the  Southern  Pacific,  a  Kentucky  corporation,  it  removed 
the  case  to  the  District  Court  of  the  United  States  for  the 
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Eastern  District  of  New  York;  and  that  court,  after  a 
hearing  on  the  evidence,  entered  a  decree  for  the  plain- 
tiffs. (226  Fed.  Rep.  500.  See  also  215  Fed.  Rep.  218, 
and  211  Fed.  Rep.  776.)  There  had  been  issued  by  the 
old  Houston  Company  77,269  shares  of  stock,  and  by  the 
new  100,000  shares.  The  decree  declared  that  the  South- 
em  Pacific  held  for  plaintiffs  and  other  stockholders  who 
intervened  24,347  9-10  shares  in  the  new  Houston  Com- 
pany, directed  that  it  should  deliver  to  them  these  shares 
and  also  in  cash  the  sum  of  $702,336.61  (being  the  aggre- 
gate of  all  dividends  paid  thereon)  and  interest  thereon 
from  the  times  the  several  dividends  were  received,  upon 
receiving  from  them  18,816  shares  in  the  old  Houston 
Company  and  also  with  each  share  of  old  stock  delivered 
$26  ^  in  cash  and  interest  thereon  from  February  10, 1891. 
This  decree  was  affirmed  by  the  Circuit  Court  of  Appeals 
(244  Fed.  Rep.  61) ;  and  the  case  comes  here  on  certiorari 
(245  U.  S.  668). 

In  considering  the  many  objections  urged  against  the 
decree,  it  is  important  to  bear  constantly  in  mind  the  ex- 
act natine  of  the  equity  invoked  by  the  bill  and  recog- 
nized by  the  lower  courts.  The  minority  stockholders  do 
not  complain  of  a  wrong  done  the  corporation  or  of  any 
wrong  done  by  it  to  them.  They  complain  of  the  wrong 
done  them  directly  by  the  Southern  Pacific  and  by  it  alone. 
The  wrong  consists  in  its  failure  to  share  with  them,  the 
minority,  the  proceeds  of  the  common  property  of  which 
it,  through  majority  stockholdings,  had  rightfully  taken 
control.  In  other  words,  the  minority  assert  the  right  to 
a  pro  rata  share  of  the  common  property;  and  equity 
enforces  the  right  by  declaring  the  trust  on  which  the 
Southern  Pacific  holds  it  and  ordering  distribution  or  com- 
pensation. The  rule  of  corporation  law  and  of  equity  in- 
voked is  well  settled  and  has  been  often  applied.  The 
majority  has  the  right  to  control;  but  when  it  does  so,  it 

^  The  exact  figure  is  126.026. 
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occupies  a  fiduciary  relation  toward  the  minority,  as  much 
so  as  the  corporation  itself  or  its  officers  and  directors.  If 
through  that  control  a  sale  of  the  corporate  property  is 
made  and  the  property  acquired  by  the  majority,  the  mi- 
nority may  not  be  excluded  &x)m  a  fair  participation  in  the 
fruits  of  the  sale.^ 

The  facts  on  which  the  decree  is  based  are  carefully  set 
forth  in  the  bill  of  complaint;  and  the  decree  declares  in 
terms  that  every  allegation  contained  in  it  is  true.  No 
adequate  reason  is  shown  for  challenging,  in  any  respect 
material  for  the  purposes  of  this  opinion,  the  correctness 
of  this  concurrent  finding  of  the  two  lower  courts;  and  it 
is  accepted  as  correct.  Baker  v.  Sdiofield,  243  U.  S.  114, 
118.  The  detailed  facts  and  the  evidence  upon  which  they 
rest  are  fully  recited  in  the  opinions  delivered  below  or  in 
the  earlier  litigation  hereafter  referred  to;  and  the  facts 
will  be  recited  here  only  so  far  as  necessary  to  an  imder- 
standing  of  the  several  errors  of  law  now  insisted  upon. 

First.  The  Southern  Pacific  contends  that  plaintiffs  are 
barred  by  laches.  The  reorganization  agreement  is  dated 
December  20, 1887;  the  decree  of  foreclosure  and  sale  was 
entered  May  4, 1888;  the  sale  was  held  September  8, 1888; 
and  the  stock  in  the  new  company  was  delivered  to  the 
Southern  Pacific  on  February  10,  1891.  This  suit  was 
not  begun  until  July  26, 1913;  and  not  until  that  time  was 
there  a  proper  attempt  to  assert  the  specific  equity  here 
enforced;  namely,  that  the  Southern  Pacific  received  the 
stock  in  the  new  Houston  Company  as  trustee  for  the 
stockholders  of  the  old.  More  than  twenty-two  years  had 
thus  elapsed  since  the  wrong  complained  of  was  com- 
mitted. But  the  essence  of  laches  is  not  merely  lA'pse  of 
time.   It  is  essential  that  there  be  also  acquiescence  in  the 

1  Menier  v.  Hooper's  Telegraph  Works,  L.  R.  9  Ch.  App.  350,  354; 
Ervin  v.  Oregon  Ry.  &  Nav.  Co,,  20  Fed.  Rep.  677;  27  Fed.  Rep.  625; 
Farmers^  Loan  &  Trust  Co,  v.  New  York  &  Northern  Ry.  Co.^  150  N.  Y. 
410;  Sparrow  v.  E.  Bement  A  Sons,  142  Michigan,  441. 
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allied  wrong  or  lack  of  diligence  in  seeking  a  remedy. 
Here  plaintiflfs,  or  others  representing  them,  protested  as 
soon  as  the  terms  of  the  reorganization  agreement  were 
announced;  and  ever  since,  they  have  with  rare  pertinacity 
and  undaimted  by  failure  persisted  in  the  diligent  pur- 
suit of  a  remedy  as  the  schedule  of  the  earlier  litigation 
referred  to  in  the  margin  demonstrates.^  Where  the 
cause  of  action  is  of  such  a  nature  that  a  suit  to  enforce  it 
would  be  brought  on  behalf  not  only  of  the  plaintiff  but  of 

^  The  earlier  litigation  is  summarized  thus  in  the  opinion  of  the  Di£h 
trict  Court:  "Carey  v.  H.  <St  T,  C.  Ry.  Co.,  45  Fed.  Rep.  438  (1891); 
Id.  (C.  C.)  52  Fed.  Rep.  671  (1892);  stockholders  held  not  entitled  to 
decree  enjoining  carrying  out  of  plan  of  reorganization,  or  to  have 
foreclosure  set  aside  as  fraudulent.  Carey  v.  H.  &  T,  C.  Ry.  Co.,  150 
U.  S.  170  (1893) ;  appeal  to  Supreme  Court  from  decree  of  Circuit  Court 
dismissed.  Carey  v.  H.  &  T.  C.  Ry.  Co.,  9  C.  C.  A.  687, 13  U.  S.  App. 
729  (1894);  decree  of  Circuit  Court  afi&rmed  by  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit.  Carey  v.  H.  <St  T.  C.  Ry.  Co.,  161  U.  S.  115 
(1896);  appeal  to  Supreme  Court  from  decree  of  Circuit  Court  of  Ap- 
peals dismissed.  Oemaheim  v.  OlcoU,  7  N.  Y.  Supp.  872  (1889);  10 
N.  y.  Supp.  438  (1890);  Gemsheim  v.  Central  Trust  Co.,  61  Hun,  625; 
16  N.  Y.  Supp.  127  (1891);  stockholders  held  not  entitled  to  reduction 
of  assessment  or  to  injunction  against  distribution  of  stock  of  new 
company  under  reoiganization.  MacArdeU  v.  OlcoU,  104  App.  Div. 
263  (1905);  Id.  189  N.  Y.  368  (1907);  action  by  stockholders  to  set 
aside  foreclosure  sale  and  annul  reoiganization  agreement  on  ground 
of  fraud  dismissed.  MacArdeU  v.  OkaU,  62  App.  Div.  127  (1901); 
application  of  stockholder  for  leave  to  intervene  denied  for  laches. 
Lawrence  v.  Southern  Pacific  Co.  (C.  C),  165  Fed.  Rep.  241  (1908); 
Id.  (C.  C.)  177  Fed.  Rep.  547  (1910);  Id.  (C.  C.)  180  Fed.  Rep.  822 
(1910) ;  action  by  stockholder  for  accounting  and  other  relief;  motions 
to  remand  denied  and  suit  dismissed.  Bogcai  v.  Southern  Pacific  Co., 
228  U.  S.  137  (1913);  appeal  to  Supreme  Court  from  decree  of  Circuit 
Covat  in  Lawrence  y.SotjUhern  Pacific  Co.,  sitpra  MacArdeU 

v.  Olcatt,  (N.  Y.  Court  of  Appeals,  October  29,  1907)  189  N.  Y.  369, 
affirming  104  App.  Div.  263,  with  statement  of  limitations  in  the  com- 
plaint. In  the  last-named  case,  the  court  (two  judges  dissenting)  did 
not  attempt  to  consider  the  merits  of  this  transaction,  but  expressly 
stated  that  the  present  form  of  action  was  not  presented  by  that  oom- 
plainf 
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all  persoDs  similarly  situated,  it  is  not  eesential  that  each 
such  person  should  intervene  in  the  suit  brought  in  order 
that  he  be  deemed  thereafter  free  from  the  laches  which 
bars  those  who  sleep  on  their  rights.  Cox  v.  Stokes,  156 
N.  Y.  491,  511.  Nor  does  failiire,  long  continued,  to  dis- 
cover the  appropriate  remedy,  though  well  known,  estab- 
lish laches  where  there  has  been  due  diligence  and,  as  the 
lower  courts  have  here  found,  the  defendant  was  not 
prejudiced  by  the  delay. 

Second.  The  Southern  Pacific  contends  that  adverse 
decisions  in  the  earlier  litigation  are  a  bar  either  as  an  es- 
toppel or  by  way  of  election  of  remedies;  since  the  prose- 
cution of  some,  if  not  all,  of  the  earlier  suits  also  was  ac- 
tively supported  by  the  minority  stockholders'  committee, 
and  the  plaintiffs  are  boimd  as  privies  to  the  full  extent  to 
which  the  decrees  therein  constitute  res  jvdicqUi.  But  in 
none  of  these  suits  was  the  question  here  in  issue  decided. 
Except  in  so  far  as  those  cases  were  disposed  of  on  objec- 
tions to  jmisdiction,  they  decided  merely  that  the  fore- 
closure could  not  be  set  aside  as  fraudulent;  that  the  mi- 
nority stockholders  could  not  have  the  reorganization 
agreement  declared  fraudulent;  and  that  they  could  not 
compel  a  reduction  of  the  assessment  made  \mder  it  or 
enjoin  distribution  of  the  stock  according  to  its  terms. 
The  minority  stockholders  sought,  when  presenting  the 
case  in  the  Court  of  Appeals  of  New  York  {MacArdeU  v. 
Olcotty  189  N.  Y.  368,  372-373),  to  have  declared  the  trust 
which  was  later  decreed  in  this  suit;  but  that  court  re- 
fused to  consider  the  contention,  for  the  reason  that  this 
claim  to  relief  was  based  upon  a  theory  '^widely  at  va- 
riance" with  that  upon  which  that  action  was  oonmienced 
and  tried.  Because  of  such  wide  divergence  the  earlier 
decrees  do  not  operate  as  res  judicata.  And  there  is  no 
basis  for  the  claim  of  estoppel  by  election;  nor  any  reason 
why  the  minority,  who  failed  in  the  attempt  to  recover 
on  one  theory  because  unsupported  by  the  facts,  should 


SOUTHERN  PACinC  CO.  v.  BOGERT.         491 
483.  Opbion  of  the  Court 

not  be  peimitted  to  reoover  on  another  for  which  the  facts 
afford  ample  basis.  WiUiam  W.  Bierce,  Ltd.,  v.  Hvickins, 
205  U.  S.  340,  347;  Bamadall  v.  WaUemeyer,  142  Fed. 
Rep.  415,  420;  Standard  OH  Co.  v.  Hawkins,  74  Fed.  Rep. 
395;  Henry  v.  Herrington,  193  N.  Y.  218. 

Third.  The  Southern  Pacific  challenges  the  claim  for 
relief  on  the  groimd  that  it  took  the  new  Houston  Com- 
pany stock,  not  as  majority  stockholder,  but  as  imder- 
writer  or  banker  imder  the  reorganization  agreement. 
The  essential  facts  are  these:  While  dominating  the  old 
company  througih  control  of  a  majority  of  its  stock,  the 
Soutiiem  Pacific  entered  into  its  reorganization,  imder  an 
agreement  by  which  the  minority  stockholders  of  the  old 
company  could  obtain  stock  in  the  new  only  upon  pay- 
ment in  cash  of  a  prohibitive  assessment  of  $71.40  per 
share  (said  to  be  required  to  satisfy  the  floating  debt  and 
reorganization  expenses  and  charges),  while  the  South- 
em  Pacific  was  enabled  to  acquire  all  the  stock  in  the  new 
company  upon  paying  an  assessment  of  $26  per  share  (said 
to  be  the  amount  required  to  satisfy  reorganization  ex- 
penses and  charges).  The  Southern  Pacific  asserts  that 
unlike  the  minority  stockholders  it  assumed  an  under- 
writer's obligation  to  take  the  new  company's  stock  not 
subscribed  for  by  the  minority  and  also  guaranteed  part 
of  the  principal  and  all  the  interest  on  the  new  companjr's 
bonds,  which  were  given  in  exchange  for  those  of  the  old 
company.  But  the  purpose  of  the  Southern  Pacific  in 
assuming  these  obligations  was  in  no  sense  to  perform  the 
function  of  banker.  It  was  to  secure  the  incorporation 
of  the  Houston  Railroad  into  its  own  transcontinental 
system.  And  it  was  never  called  upon  to  pay  anything 
under  its  guaranty. 

Fourth.  The  Southern  Pacific  contends  that  the  doc- 
trine under  which  majority  stockholders  exercising  con- 
trol are  deemed  trustees  for  the  minority  should  not  be 
applied  here,  because  it  did  not  itself  own  directly  any 
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stock  in  the  old  Houston  Company;  its  control  being 
exerted  through  a  subsidiary,  Morgan's  Louisiana  &  Texas 
Raihx>ad  &  Steamship  Company,  which  was  the  majority 
stockholder  in  the  old  Houston  Company.  But  the  doc- 
trine by  which  the  holders  of  a  majority  of  the  stock  of  a 
corporation  who  dominate  its  affairs  are  held  to  act  as 
trustees  for  the  minority,  does  not  rest  upon  such  techni- 
cal distinctions.  It  is  the  fact  of  control  of  the  common 
property  held  and  exercised,  not  the  particular  means  by 
which  or  nmnner  in  which  the  control  is  exercised,  that 
creates  the  fiduciary  obligation. 

Fifth.  Equally  unfoimded  is  the  contention  that  the 
Southern  Pacific  camiot  be  held  liable  because  it  was  not 
guilty  of  fraud  or  mismanagement.  The  essential  of  the 
liabiUty  to  account  sought  to  be  enforced  in  this  suit  lies 
not  in  fraud  or  mismanagement,  but  in  the  fact  that,  hav- 
ing become  a  fiduciary  through  taking  control  of  the  old 
Eouston  Company,  the  Southern  Pacific  has  secured  firuits 
9<rhich  it  has  not  shared  with  the  minority.  The  wrong 
ay  not  in  acquiring  the  stock,  but  in  refusing  to  make  a 
Dro  rata  distribution  on  equal  terms  among  the  old  Hous- 
x)n  Company  shareholders. 

Sixth.  The  Southern  Pacific  also  urges  that  the  suit 
nust  fail  because  the  old  Houston  Company  is  an  indis- 
^nsable  party  and  has  not  been  joined.  The  contention 
proceeds  upon  a  misconception  of  the  nature  of  the  suit. 
Since  its  purpose  is  merely  to  hold  the  Southern  Pacific 
ts  trustee  for  the  plaintiffs  individually  of  the  properly 
vhich  it  has  received,  the  old  Houston  Company  is  in  no 
vay  interested  and  would  not  be  even  a  proper  party. 

Seventh.  The  Southern  Pacific  also  contends  that  the  de- 
see  is  erroneous  because  the  ^ect  is  to  give  to  the  minor- 
ty  their  pro  rata  share  in  the  new  Houston  Company 
nthout  their  having  made  any  contribution  towards  sat- 
sfying  the  floating  indebtedness  of  the  old;  whereas,  the 
loating  debt  creditors  had  a  claim  against  the  property 
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prior  in  interest  to  that  of  the  old  company's  stockholders. 
Kansas  City  Southern  Ry.  Co.  v.  Guardian  Trust  Co.,  240 
U.  S.  166;  Northern  Pacific  Ry.  Co.  v.  Boyd,  228  U.  S.  482, 
The  fact  that  no  provision  was  made  for  the  floating  in- 
debtedness is  not  a  bar  to  the  minority  obtaining  relief. 
Th^  did  not  come  into  court  with  imclean  hands  because 
there  were  floating  debt  creditors  unpaid.  If  any  float- 
ing debt  creditors  have  been  illegally  deprived  of  rights, 
it  was  not  by  the  minority's  acts.  Whether  the  terms  on 
which  relief  should  be  granted  the  minority  should  be  af- 
fected by  the  fact  that  the  Southern  Pacific  had,  through 
a  subsidiary,  a  large  interest  in  the  \mpaid  floating  debt, 
presents  a  more  serious  question,  which  will  be  considered 
later. 

Eighth.  Objection  is  made  by  the  Southern  Pacific  to 
the  terms  of  the  decree  also  on  the  ground  that,  in  requir- 
ing distribution  of  stock  in  the  old  Houston  Company  to 
the  minority  stockholders  instead  of  providing  merely  for 
an  accoimting  and  compensation  in  damages,  the  decree 
imposes  upon  it  a  heavy  and  unnecessary  hardship.  This 
it  is  said  will  result  from  the  fact  that  all  the  stock  of  the 
new  Houston  Company  (except  seventeen  shares  to  qual- 
ify directors)  has  been  pledged  by  the  Southern  Pacific 
as  part  collateral  for  an  issue  of  thirty-five  year  4  per  cent, 
bonds  to  the  amoimt  of  250,000,000  francs;  and  that  by 
reason  of  a  clause  in  the  collateral  agreement,  by  which  the 
Southern  Pacific  covenants  that  it  is  the  lawful  owner  of 
the  securities  and  that  they  "are  not  subject  to  any  prior 
pledge,  chaige  or  equity,"  a  decree  requiring  distribution 
of  stock  to  the  minority  stockholders  may  conceivably 
entitle  the  trustee  for  these  bonds  to  declare  them  due; 
that  such  default  might  preclude  it  from  withdrawal  of 
the  stock  and  from  substituting  other  collateral;  and  that, 
in  any  event,  if  substitution  of  collateral  is  permissible, 
additional  securities  will  have  to  be  deposited,  because 
the  agreement  provides  that  in  case  of  withdrawal  of  any 
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securities  upon  request  made  after  September,  1911,  those 
'^offered  in  substitution  and  those  remaining  on  deposit 
(in  each  instance),  shall  be  equal  in  value,  as  appraised 
or  reappraised,  at  the  time  of  such  proposed  substitution 
to  one  hundred  and  twenty  p^  centum  (120%)  of  the 
amount  of  bonds  then  outstanding  hereunder";  and  that 
there  had  been  a  heavy  depreciation  in  such  other  securi- 
ties since  the  time  of  their  deposit.  The  alleged  hardship 
involved  in  requiring  a  delivery  to  plaintiffs  of  new  Hous- 
ton Company  stock  in  specie  was  made  by  the  interlocu- 
tory decree  a  subject  of  investigation  by  the  special  mas- 
ter; and  his  report  that  the  requirement  would  not  impose 
undue  hardship  appears  to  have  been  caref uUy  considered 
before  entry  of  the  final  decree;  but  neither  of  the  lower 
courts  set  forth  the  reasons  which  led  to  the  rejection  of 
the  Southern  Pacific's  contention.  The  final  decree  was 
entered  in  the  District  Court  on  October  5, 1916.  Since 
then,  the  World  War  and  the  participation  in  it  of  the 
United  States  have  greatly  affected  financial  conditions 
and  security  values,  especially  those  involving  transpor- 
tation properties.  It  may  be  that  the  clause  in  the  collat- 
eral agreement  requiring  reappraisal  of  all  securities  upon 
the  withdrawal  of  any  migiht  now  prove  very  burdensome. 
The  pledge  was  made  in  1911 ;  and,  as  the  Southern  Pacific 
contends,  it  was  justified  then  in  depositing  this  stock  as 
collateral,  because  up  to  that  time  the  minority  stock- 
holders had  not  made  any  ckum  to  stock  in  specie.  For 
reasons  hereinafter  stated  the  case  must  be  remanded  to 
the  District  Court  for  further  proceediags  with  a  view  to 
modifying  the  terms  of  the  decree  in  other  respects.  It 
seems  to  us  proper  that  the  Southern  Pacific  should  also 
have  liberty  to  present  to  that  court  reasons,  if  any,  for 
believing  that  tiie  decree  as  framed  will  imder  then  e]dst- 
ing  conditions  impose  imdue  hardship  upon  it. 

Ninth.  The  Southern  Pacific  objects  to  the  terms  of  the 
decree  also  on  the  ground  that  if  the  minority  stockholders 
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are  held  entitled  to  a  pro  rata  share  of  the  new  company 
stocky  it  should  be  upon  payment  not  merely  of  the  $26 
per  share  required  to  meet  reorganization  expenses  and 
charges,  but  also  of  the  additional  sum  required  to  dis- 
charge the  floating  indebtedness.  At  the  time  of  the 
reorganization  there  was  outstanding  a  large  floating  in- 
debtedness for  which  on  May  17,  1889,  judgm^its  were 
recovered;  by  the  Lackawanna  Iron  &  Coal  Company, 
in  the  sum  of  $555,914.25;  by  Morgan's  Louisiana  & 
Texas  Railroad  &  Steamship  Company  in  the  sum  of 
$1,795,570.81;  and  by  the  Southern  Development  Com- 
pany in  the  sum  of  $858,133.15.  The  last  two  com- 
panies held  as  collateral  for  their  claims  $880,000  of  bonds 
of  the  old  Houston  Company,  for  which  they  later  re- 
ceived in  exchange,  bonds  of  a  new  company  to  be  applied 
at  their  par  value  toward  payment  of  the  debts  for  which 
judgment  had  been  recovered.  The  reorganization  agree- 
ment provided  in  substance  that  the  whole  $10,000,000  of 
stock  of  the  new  company,  if  not  taken  by  the  old  com- 
pany's stockholders,  should  be  divided  pro  rata  among 
such  of  the  floating  debt  creditors  as  should  provide  the 
cash  required  to  pay  the  floating  indebtedness  and  re- 
organization expenses  and  charges  but  no  floating  debt 
creditor  took  advantage  of  this  provision;  and  all  were 
thus  wi]ped  out  in  the  reorganization. 

The  Southern  Pacific  asserts  that  the  Morgan  Company 
was  and  still  is  its  subsidiary;  that  it  owned  and  now 
owns  a  large  part  of  the  stock  of  that  corporation;  and 
that  through  such  stock  ownership  it  is,  in  effect,  a  large 
floating  debt  creditor  of  the  old  Houston  Company.  It 
suggests  also  that  it  has  Tpaid  out  monies  to  protect  the 
property  of  the  new  company  from  other  floating  indebted- 
ness. If  the  Southern  Pacific  had  been  allowed  to  retain 
all  the  stock  in  the  new  Houston  Company,  it  would  ob- 
viously lose  nothing  by  the  wiping  out  of  its  interest  in 
the  floating  indebtedness  of  the  old  company;  and  any 
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money  expended  by  it  in  protecting  the  property  of  the 
new  company  would  be  fully  reflected  in  the  increased 
value  of  the  stock  therein,  if  it  owned  all.  But  if  part 
of  the  new  company  stock  is  taken  from  it  and  distributed 
among  the  minority  stockholders,  the  Southern  Pacific 
will  lose  and  the  minority  stockholders  will  gain  the  pro 
rata  increase  in  value  of  the  new  company  stock,  due  to 
wiping  out  of  the  Southern  Pacific's  share  in  the  floating 
debt  and  to  its  expenditures  made  for  wiping  out  other 
indebtedness. 

The  Circuit  Court  of  Appeals  recognized  that  there  was 
great  force  in  this  contention  of  the  Southern  Pacific, 
but  overruled  it  because  it  ''was  never  raised  in  the  case 
by  pleading  or  otherwise  until  an  exception  was  taken 
to  the  report  of  the  special  master"  and  because  ''there 
is  nothing  in  the  record  to  show  what,  if  anything,  the 
Southern  Pacific  Company  did  give  up."  The  memoran- 
dimi  filed  by  the  district  Judge  on  settlement  of  the  inter- 
locutory decree  indicates  that  some  such  contention  was 
made  then.  At  all  events  it  was  clearly  made  before 
«itry  of  the  final  decree;  and  it  does  not  appear  that  the 
minority  stockholders  were  in  any  way  prejudiced  by 
the  failure  to  make  the  exact  contention  earlier.  There 
is  no  reason  to  believe  that  the  parties  cannot  determine 
now,  as  easily  as  they  might  have  done  a  few  years  ago, 
to  what  extent  the  floating  indebtedness  due  the  Morgan 
Company  represents  money  in  effect  expended  by  the 
Southern  Pacific  for  the  benefit  of  the  old  Houston  Com- 
pany and  to  what  extent  the  wiping  out  of  any  indebted- 
ness and  any  expenditure  made  by  the  Southern  Pacific 
in  connection  therewith  will  enure  to  the  benefit  of  such 
of  the  minority  stockholders  of  the  old  company  as  receive 
stock  in  the  new.  Some  adjustment  should  obviously 
be  made  so  as  to  compensate  the  Southern  Pacific  for 
any  contribution  made  at  its  expense  to  the  value  of  the 
stock  in  the  new  company  of  which  the  minority  stock- 
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holders  may  get  the  benefit.  The  purpose  of  this  pro- 
ceeding is  not  to  punish  the  Southern  Pacific  but  to  de- 
clare and  enforce  its  obligation  as  trustee.  The  minority 
stockholders  who  seek  equity  should  do  equity;  and  a 
court  of  chancery  has  power  in  granting  relief  to  prevent 
unjust  emichment  of  the  minority  stockholders  at  the 
expense  of  the  Southern  Pacific.  To  determine  the 
amount  of  such  contribution  by  the  Southern  Pacific  and 
of  such  benefit  to  the  minority  stockholders  further  in- 
vestigation by  the  trial  court  will  be  necessaiy;  and  the 
judgments  on  the  floating  indebtedness  entered  in  1889 
against  the  old  company  should  not  be  held  a  bar  to  any 
enquiry  into  relevant  facts.  Whether  this  compensation 
shall  be  made  by  way  of  addition  to  the  assessment  of  $26 
per  share  provided  for  in  the  decree;  or  whether  it  can 
and  should  be  made  by  requiring  the  minority  stockholders 
to  consent  to  the  creation,  in  favor  of  the  Southern  Pacific, 
of  some  charge  against  or  interest  in  the  new  company 
which  would  have  priority  over  the  100,000  shares  of 
stock  outstanding,  as  for  instance  an  income  bond  or 
preferred  stock;  or  whether  the  compensation  should  be 
made  in  some  other  manner,  should,  also,  be  determined 
in  the  first  instance  by  the  District  Court  where  all  the 
relevant  facts  can  be  ascertained.  The  final  decree  must 
be  set  aside  and  the  interlocutory  decree  be  modified  so 
as  to  provide  for  the  necessary  enquiry;  and  when  all 
the  relevant  facts  shall  have  been  ascertained,  a  final  de- 
cree should  be  entered  which  will  embody  such  terms 
as  shall  be  found  to  be  appropriate  to  afford  to  the 
Southern  Pacific  appropriate  compensation  for  its  con- 
tribution. 

Tenth.  The  Southern  Pacific  objects  to  the  orders  per- 
mitting Gemsheim  and  the  estate  of  Minzesheimer  to 
intervene  after  the  entiy  of  the  interlocutory  decree,  and 
objects  also,  to  the  fiinal  decree,  in  so  far  as  it  declares 
these  interveners  entitled  to  the  rehef  granted  other 
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minority  stockholders.  The  suit  was  brought  on  behalf 
of  all  stockholders  of  the  old  Houston  Company,  situated 
similarly  to  the  plaintiffs.  The  court  found  on  com- 
petent evidence  that  these  parties  were  such.  If  they 
could  not  have  intervened  as  of  right,  it  was  at  least 
within  the  discretion  of  the  court  to  permit  them  to  do 
so;  and  no  reason  is  shown  for  questioning  the  exercise 
of  its  discretion.  It  is  also  urged  that  the  earlier  liti- 
gation by  Gemsheim  bars  his  claim  to  relief  on  the 
grounds  of  estoppel  or  of  inconsistency  of  remedy;  but 
that  contention  has  already  been  shown  to  be  un- 
foimded. 

EkverUh.  The  certiorari  and  return  were  filed  May  3, 
1918.  On  October  8,  1918,  separate  petitions  were  filed 
in  this  court  by  Henry  J.  Chase,  by  Fergus  Reid,  by 
Albert  M.  Polack,  by  Francis  P.  O'Reilly,  and  by  The 
Com  Exchange  Bank,  alleging  that  they  were  respectively 
owners  of  stock  in  the  old  Houston  Company  and  praying 
leave  to  intervene  and  that  they  be  permitted  to  share  in 
the  benefits  of  the  decree  or,  in  the  alternative,  that  they 
be  permitted  to  make  such  application  to  the  District 
Court.  Action  on  these  petitions  was  postponed  to  the 
hearing  of  the  case  on  the  merits.  As  the  case  must  be 
remanded  to  the  District  Coiui;  for  further  proceedings 
as  above  stated,  we  deny  these  several  petitions  without 
expressing  any  opinion  on  their  merits  and  without 
prejudice  to  the  right  to  apply  to  the  District  Court 
for  leave  to  intervene  and  to  share  in  the  benefits  of  the 
decree. 
Decree  modified  and  cause  remanded  to  the  Diatnct  Court 
for  further  proceedings  in  conformity  with  this  opinion, 
the  costs  in  this  court  to  be  equally  divided  between  the 
parties* 

The  Chief  Justice  took  no  part  in  the  consideration 
or  the  decision  of  this  case. 


HMMita 
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Mb.  JuBncB  McRbtnolds  diSBenting. 

It  seems  to  me  quite  clear  that  the  judgment  below  is 
wholly  wrong.  Respondents'  complaint  should  be  dia- 
Qiissed. 

This  suit  was  brought  in  1913|  some  twenty-five  years 
after  those  who  complain  came  into  possession  of  all 
material  facts.  During  that  period  they  were  parties  or 
privies  to  suit  after  suit — ^the  first  b^un  in  1889  and  all 
unsuccessful — which  sought  to  upset  what  petitioner  had 
done  because  of  its  actual  fraud. 

The  original  bill  or  complaint  in  the  present  cause  al- 
lies:— "As  soon  as  the  terms  of  the  said  Reorganization 
Agreement  were  announced  and  published,  [1888]  S.  W. 
Carey,  Cornelius  MacArdell,  Walter  B.  Lawrence,  plain- 
tiffs' testator,  and  other  stockholders  of  the  Railway  Com- 
pany protested  against  the  terms  of  the  said  agreement, 
claiming  that  it  practically  gave  the  Railway  Company 
to  the  Southern  Pacific  Company  in  fraud  of  the  individual 
stockholders."  "Immediately  after  the  entry  of  the  said 
Consent  Decree  of  May  4th,  1888,  the  said  Carey,  Mac- 
Ardell,  Lawrence  and  other  stockholders  of  the  said  Rail- 
way Company  formed  a  committee  of  stockholders  to  pro- 
tect themselves  from  the  frauds  committed  and  proposed 
to  be  committed  by  the  Southern  Pacific  Company  under 
the  said  Reorganization  Agreement  and  Consent  Decree, 
and  said  conmiittee  of  stockholders  employed  as  coun- 
sel, Frederic  R.  Coudert,  Edward  M.  Shepard  and  A.  J. 
Dittenhoefer  of  New  York  City,  Jefferson  Chandler  of 
St.  Louis,  and  later  on  H.  Snowden  Marshall,  Russell  H. 
Landale,  and  David  Gerber,  and  from  the  commencement 
of  theur  first  suit  [December,  1889]  hereinafter  mentioned, 
to  the  present  day,  the  firm  of  Dittenhoefer,  Gerber  & 
James  has  been  their  attorneys  of  record/' 

Having  long  emphatically  condemned,  attacked,  and 
sought  without  success  to  annul  petitioner's  actiony  re* 
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spondents  fmany  come  before  a  court  of  equity  saying  in 
effect — ^Although  represented  by  counsel  of  great  eminence 
we  have  not  heretofore  known  the  law;  notwithstanding 
all  solemnly  declared  to  the  contrary,  we  now  maintiain 
that  petitioner  was  really  acting  for  us,  our  trustee  indeed; 
and  we  wish  to  share  in  the  plan  which  it  has  carried  to 
success  against  our  persistent  opposition.  Such  a  claim 
exhales  a  very  bad  odor;  and  I  think  the  parties  presenting 
it  should  be  dismissed,  burdened  with  an  appropriate  bill 
of  costs,  for  two  very  simple  reasons. 

First.  They  are  barred  by  laches.  Rational  men  are 
presumed  to  know  the  law;  knowledge  of  consequent 
rights  and  appropriate  means  of  asserting  them  is  neces- 
sarily implied  from  full  acquaintance  with  the  facts.  Re- 
spondents' attempt  to  rely  upon  an  allied  belated  dis- 
covery of  a  well  known  remedy  after  years  of  litigation 
conducted  in  full  view  of  all  the  circumstances,  affronts 
both  established  principles  and  common  experience.  And 
this  is  emphasized  by  the  names  of  distinguished  counsel 
who  have  continuously  represented  the  minority  stock- 
holders since  1888. 

^^Nothing  can  call  a  court  of  equity  into  activity  but 
conscience,  good  faith,  and  reasonable  diligence;  and  when 
a  party  with  full  knowledge  of  the  facts,  acquiesces  in  a 
transaction  and  sleeps  upon  his  rights,  equity  will  not 
aid  him."  Haywxrd  v.  Eliot  NatUmal  Bank^  96  U.  S. 
611. 

Due  diligence  in  asserting  a  constructive  trust  is  incomr 
patible  with  persistent  denial  of  such  relationship  after 
full  knowledge  of  all  the  circumstances  and  a  furious  chase 
for  twenty-five  years  in  the  opposite  direction  by  the  soi- 
disanl  beneficiary. 

Second.  Certainly  the  petitioner  never  consciously 
undertook  to  act  as  respondents'  trustee — ^for  years  no- 
body seems  to  have  thought  any  such  relation  existed. 
When  the  latter  obtained  full  information  of  the  real  facts 
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[1888],  at  most,  their  option  was  promptly  to  treat  peti- 
tioner as  their  constructive  trustee,  or  to  reject  that  view. 
And  I  had  supposed  m  such  circumstances,  under  an  ele- 
mentary rule,  failure  aflBrmatively  to  ratify,  approve  or 
adopt  the  alleged  fiduciary's  action  within  a  reasonable 
time  amounted  to  disapproval.  A  potential  cestui  que 
trust  may  not  indefinitely  speculate  on  the  outcome.  In 
the  present  case  respondents  not  only  failed  promptly  to 
approve  the  action  whose  benefits  they  now  seek;  they 
deliberately  engaged  in  a  long  series  of  actions  inconsistent 
with  their  present  claim;  and  while  they  did  so  petitioner, 
supposing  its  title  absolute  and  unquestioned,  dealt  with 
the  stock  accordingly  and  as  it  probably  would  not  have 
done  if  the  present  claim  had  been  asserted. 


^•^ 


ODELL  V.  P.  C.  FARNSWORTH  COMPANY  ET  AL. 

APPEAL  FROM  THE  DISTRICT  C0X7BT  OF  THE  UNITED  STATES 
FOB  THE  BOUTHEBN  DISTRICT  OF  NEW  TOBX. 

No.  186.    Submitted  Mardi  24,  1919.— Dedded  June  9,  1919. 

A  suit  by  a  patentee  to  compel  an  accounting  for  royalties  under  a 
contract  aafiigning  the  patent,  held  not  a  suit  arising  under  the  patent 
laws,  within  Jud.  Code,  §  24,  par.  7.    P.  503. 

257  Fed.  Rep.  101,  affirmed. 

The  case  is  stated  in  the  opinion. 
Mr.  Samud  E.  Darby  for  appellant. 
No  appearance  for  appellees. 
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Mb.  Jubticb  Claeke  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  District  Court  for 
the  Southern  District  of  New  York,  diamisHing  plaintiff 's, 
appellant's,  bill  for  want  of  jurisdiction. 

The  District  Court  certifies:  That  the  case  was  heard  on 
the  bill  of  complaint  and  motion  by  the  defendants  to  dis- 
miss for  want  of  jurisdiction;  that  the  court  ruled  that  the 
cause  of  action  stated  in  the  bill  is  an  action  on  a  contract 
and  is  not  a  suit  arising  under  the  patent  laws  of  the 
United  States,  and  that  the  bill  was  dismissed  for  want 
of  jurisdiction^  solely  because  it  showed  on  its  face  that 
the  matter  in  controversy  is  less  than  $3>000. 

The  bill  shows  the  requisite  diveraty  of  citizenship  to 
give  the  court  jurisdiction,  but  the  amount  claimed  is  only 
$1,800,  and  therefore  it  did  not  have  jurisdiction,  (Judi- 
cial Code,  §  24, 1st  paragraph),  unless  the  case  is  one  aris- 
ing under  the  patent  laws  of  the  United  States. 

The  contention  of  the  appellant  is  that  the  suit  is  one 
for  infringement  of  a  patent  and  arises  under  the  patent 
laws  and  that  therefore  the  court  had  jurisdiction  r^ard- 
less  of  the  amount  involved.  Judicial  Code,  §  24, 7th  para- 
graph. 

The  all^ations  of  the  bill  are:  That  the  plaintiff  was 
an  inventor  of  a  new  and  useful  ''steam  trap,"  upon  which 
he  was  granted  letters  patent  No.  837,711;  that  on  Sep- 
tember 8th,  1914,  he  made  a  grant,  in  writing,  to  one  of  the 
defendants,  to  which  the  other  defendant  succeeded,  of 
the  ''sole  and  exclusive  right  to  manufacture  and  sell  all 
apparatus  covered  by  the  patent,"  .  .  .  "during  the 
whole  term  of  said  patent,"  and  Hiat  on  the  same  date  the 
defendant,  assignee  of  the  patent,  agreed  in  writing  to  pay 
plaintiff,  in  addition  to  the  sum  paid  for  the  assignment, — 
$100  within  six  months,  and  a  royalty  thereafter,  of  %5 
upon  each  "apparatus"  sold  until  tiiere  should  be  received 
on  account  of  such  royalties  the  sum  of  $1,800.    It  is  fur- 
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ther  allied  that  the  defendants  had  sold  a  large  number 
of  patented  ^'steam  traps"  but  had  accounted  and  paid 
for  the  sale  of  only  five,  and  that  they  pretend  that  the 
others  which  they  are  manufacturing  and  selling  are  not 
covered  by  the  letters  patent  granted  to  the  plaintiff,  and, 
finally,  that  the  legal  title  to  the  i)atent  involved  is  held 
by  the  defendants  to  use,  and  pay  for  the  use  of,  the  inven- 
tion according  to  the  terms  of  the  written  contract  of 
September  8,  1914. 

The  prayer  is  for  a  discovery  of  the  niunber  of  "steam 
traps"  covered  by  the  patent  which  the  defendants  have 
sold  and  for  a  decree  that  they  "account  for  and  pay  over 
to  your  orator  the  amoimt  of  royalties  thereon  which  the 
defendants  are  required  to  do  \mder  the  agreement  herein 
referred  to"  and  for  the  costs  of  suit. 

Thus,  neither  the  allegations  nor  the  prayer  of  the  bill 
aims  at  annulling  or  even  modifying  either  the  assign- 
ment of  the  patent  or  the  contract  on  account  of  the 
breach  of  the  latter,  but  on  the  contrary,  plainly,  the  case 
intended  to  be  stated,  is  one  to  enforce  the  contract  and 
collect  the  royalties  stipulated  in  it.  Infringement  of  the 
patent  is  not  alleg^  but,  on  the  contrary,  a  completed 
grant  and  assignment  of  the  l^al  title  to  it  is  pleaded, 
sufficient  on  its  face,  while  unmodified,  to  disable  the 
plaintiff  from  maintaining  a  suit  for  any  infringement  sub- 
sequent to  the  date  of  such  assignment. 

To  constitute  a  suit  under  the  patent  laws  the  "plain- 
tiff must  set  up  some  right,  title  or  interest  under  the 
patent  laws,  or  at  least  make  it  appear  that  some  right  or 
privil^e  will  be  defeated  by  one  construction,  or  sus- 
tained by  the  opposite  construction  of  these  laws."  Pratt 
V.  Paris  Gas  Light  &  Coke  Co.,  168  U.  S.  255,  259. 

The  party  who  brings  suit  is  "master  to  decide  what 
law  he  will  rely  upon,"  and  the  allegations  of  his  bill  are 
the  evidence,  or  the  expression,  of  his  decision,  upon 
which  the  courts  must  act  in  determining  the  question  of 
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their  jurisdiction.    The  Fair  y.  Kohler  Die  &  Specialty  Co.^ 
228  U.  S.  22;  Healy  v.  Sea  GvU  SpeciaUy  Co.,  237  U.  S.  479. 

It  is  too  cleax  for  discussion  tliat  the  case  stated  in  the 
bill  is  a  suit  for  royalties  based  on  the  contract,  and  not 
at  all  involving  the  construction  of  any  law  relating  to 
patents.  It  has  been  often  decided  by  this  court  that 
such  a  suit  is  not  one  arising  under  the  patent  laws,  and 
since  less  than  the  requisite  jurisdictional  amount  is 
claimed  the  District  Court  did  not  err  in  dismissing  the 
bill.  Wilson  v.  Sanford,  10  How.  99;  Dale  THe  Mfg.  Co. 
V.  HyaU,  125  U.  S.  46;  AJbrighi  v.  Teas,  106  V.  S.  613; 
Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U. 
S.  282;  Briggs  v.  United  Shoe  Machinery  Co.,  239  U.  S.  48. 

The  decree  of  the  District  Court  must  be 

Affirmed. 


•^mm 


BOWERMAN  v.  HAMNER,  AS  RECEIVER  OP  THE 
FIRST  NATIONAL  BANK  OF  SALMON. 

APPEAL  FROM  THE  CIRCnrr  COURT  OF  APPEALS  FOR  THE 

NINTH  CIRCUIT. 

No.  289.    Aigued  April  28,  29,  1919.— Decided  June  9,  1919. 

In  addition  to  the  specific  duties  defined  in  the  National  Banking  Law, 
a  director  of  a  national  bank  is  under  a  common-law  obligation,  to 
depofiitois  and  shareholders  as  well  as  to  bonowers,  to  exercise  at 
least  ordinary  care  and  prudence  in  the  supervision  and  administra- 
tion of  the  bank's  affairs.   P.  510. 

While  knowledge  may  be  essential  to  render  a  director  liable  as  for 
a  breach  of  a  duty  specially  imposed  by  the  statute,  this  does  not 
prevent  application  of  the  common-law  rule  in  measuring  violations 
of  common-law  duties.    P.  511. 

Bothkindsof  liability  may  be  asserted  in  one  bill  of  complaint.  Id. 

A  director  of  a  national  bank  who  wilfully  fails  to  attend  the  meetinss 


BOWERMAN  v.  HAMNER.  505 

504.  Opinion  of  the  Court. 

of  the  board  of  directors  and  otherwise  to  inform  himself  of  the  con- 
dition of  the  bank  and  to  supervise  its  affairs  is  guilty  of  a  breach  of 
his  common-law  obligation,  and  liable  for  losses  resulting  from  gross 
mismanagement  by  the  executive  ofiSioers  which  a  proper  attention 
to  his  duties  might  have  avoided.   P.  513. 

The  fact  that  the  director  resides  at  a  distance  from  the  location  of 
the  bank  does  not  excuse  him  from  this  responsibility.   P.  514. 

Where  a  director  of  a  national  bank,  charged  in  the  same  bill  with  both 
statutory  and  common-law  liability^  secured  a  dismissal  of  the  bill 
on  the  plaintiff's  proofs  without  introducing  any  evidence  of  his  own, 
and  the  Circuit  Court  of  Appeals  reversed  the  case  and  directed  a 
decree  against  him  on  the  ground  that  the  common-law  liability 
was  established,  hdd,  that  the  defendant  was  not  entitled  to  a 
new  trial  of  that  issue  upon  the  ground  that  the  case  in  the  District 
Court  had  been  treated  as  involving  only  the  statutory  liability.  Id. 

Under  Rev.  Stats.,  §  5145,  a  director  of  a  national  bank  remains  re- 
sponsible as  such  in  the  absence  of  evidence  that  he  has  resigned  or 
refused  to  qualify  when  reelected,   /d. 

241  Fed.  Rep.  737,  afi^rmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Oliver  0.  Haga,  with  virhom  Mr.  James  H.  Richards, 
Mr.  McKeen  F.  Morrow  and  Mr.  J.  L.  Eberle  were  on  the 
brief,  for  appellant. 

Mr.  J.  M.  Stevens,  with  whom  Mr.  MiUon  C.  EUioit, 
Mr.  Jesse  B.  S.  Budge  and  Mr.  H.  E.  Ray  were  on  the 
brief,  for  appellee. 

Mr.  Justice  Clabke  delivered  the  opinion  of  the  court. 

This  is  a  suit,  commenced  in  the  United  States  District 
Court  for  the  District  of  Idaho,  Eastern  Division,  by  the 
Receiver  of  the  First  National  Bank  of  Salmon,  against 
the  former  executive  ofiScers  and  directors  of  the  bank  to 
obtain  an  accoimting  and  decree  for  money  lost  by  the 
alleged  imlawful  and  negligent  management  of  the  af- 
fairs of  the  bank. 
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The  sole  appellant,  Bowerman,  was  a  director,  but  not 
an  executive  officer,  of  the  bank  from  its  organization  in 
January,  1906,  until  its  failure  in  August,  1911,  and,  as 
owner  of  $10,000  of  the  capital  stock,  he  was  the  largest 
stockholder  but  one. 

The  bank  was  located  in  a  small  town  in  Idaho.  It  had 
a  capital  stock  of  only  $25,000,  which  was  increased,  in 
February,  1910,  to  $50,000,  and  it  had  a  book  surplus  of 
$15,000, — ^$5,000  of  which  was  improperly  carried  to  the 
surplus  account  in  July,  1910,  when  the  capital  was  cer- 
tainly impaired. 

When  the  plaintiff  rested,  the  appellant  moved  that  the 
bill  be  dismissed  as  to  him,  announcing  that  he  would  not 
introduce  any  evidence  in  his  own  behalf,  and  at  the  con- 
clusion of  the  trial  the  District  Court  granted  his  motion. 
On  appeal  the  Circuit  Court  of  Appeals  reversed  this 
judgment,  found  Bowerman  Uable,  and  in  the  decree, 
which  we  are  reviewing,  remanded  the  case  to  the  Dis- 
trict Coxut  with  direction  to  enter  a  decree  in  conformity 
with  the  views  expressed  in  its  opinion. 

The  amended  bill,  on  which  the  case  was  tried,  is  framed 
in  fact,  though  not  in  form,  in  the  alternative,  averring, 
first,  that  the  executive  officers  made  and  that  the  direc- 
tors knowingly  permitted  them  to  make,  three  designated 
loans,  each  in  excess  of  one-tenth  part  of  the  paid  in  and 
unimpaired  capital  stock  and  surplus  of  the  bank,  in  vio- 
lation of  §  5200  of  the  Revised  Statutes  of  the  United 
States.  It  then  proceeds  to  allege:  that,  beginning  with 
January,  1910,  the  affairs  of  the  bank  were  grossly  mid- 
managed  by  the  executive  officers,  with  the  negligent  per- 
mission of  appellant  and  other  directors;  that  of  the  three 
designated  loans,  on  which  large  losses  were  sustained,  the 
first  was  made  to  the  Salmon  Lumber  Company,  a  cor- 
I)oration  without  financial  resources  to  justify  such  a  loan 
without  security,  and  with  its  capital  stock  owned  prin- 
cipally by  members  of  the  family  of  the  president  of  the 
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bank;  that  the  two  other  designated  loans  were  negligently 
made  to  persons  without  financial  standing  and  without 
security  sufficient  to  justify  the  making  of  them;  that 
overdrafts  aggregating  large  amounts  were  permitted  to  be 
made  by  many  persons,  in  violation  of  the  by-laws  of  the 
association,  and  that  a  dividend  on  the  capital  stock  was 
declared  and  paid  in  July,  1910,  when  the  capital  stock 
and  surplus  of  the  bank  had  been  much  impaired  and  its 
assets  greatly  depreciated.  This  gross  mismanagement,  it 
is  averred,  caused  the  failure  of  the  bank  and  the  loss  for 
which  recovery  is  prayed. 

With  respect  to  appellant  Bowerman,  it  is  specifically 
alleged  that  in  disregard  of  his  oath  as  a  director  to  dili- 
gently and  honestly  administer  the  affairs  of  the  bank,  he 
n^^ently  and  wilfully  failed:  to  attend  a  single  meeting 
of  the  hoard  of  directors,  to  at  any  time  examine,  or  cause 
to  be  examined,  the  books  and  papers  of  the  bank  to  as- 
certain its  condition,  or  to  in  any  manner  inform  himself 
as  to  the  loans  and  overdrafts  that  were  being  made  during 
the  long  period  of  mismanagement  by  the  executive  of- 
ficers. It  is  alleged  that  the  exercise  by  him  as  a  director 
of  a  proper  supervision  of  the  affairs  of  the  bank  would 
have  prevented  the  mismanagement  complained  of  and 
the  loss  which  resulted  from  it. 

Appellant's  answer  to  the  bill  is  substantially  a  general 
denial. 

The  evidence  applicable  to  the  allegations  against  Bow- 
erman may  be  summarized  as  follows: 

He  was  a  director  during  the  entire  five  and  one-half 
years  of  the  existence  of  the  bank,  but  never  attended  a 
single  directors'  meeting,  r^ular  or  special.  The  only 
justification  or  excuse  he  offers  for  such  conduct  is  that 
he  lived  about  200  miles  from  the  town  in  which  the  bank 
was  located  and  that  conmiunication  between  the  two 
places  was  difficult. 

In  a  letter,  which  is  in  evidence,  written  by  him  to  the 
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pieaident  of  the  bank  in  1911,  after  the  failure^  he  refers 
to  himself  as  ^'  a  nominal  director/'  and  says  that  prompted 
by  a  published  statement  of  the  bank,  which  he  had  seen 
in  1910,  he  began  writing  to  the  president,  warning  him 
of  the  consequences  if  the  ''very  hazardous  manner  of 
conducting  the  bank"  was  not  changed,  ''various  matters 
corrected  and  improved  and  more  of  the  notes  collected, 
and  the  reserve  kept  up."  In  this  letter  he  says  that  he 
had  never  been  "consulted,  either  as  to  the  management 
of  the  bank,  its  business  transactions  or  its  i)olicy,"  and 
that  he  had  never  received  a  statement  of  its  conditioni 
either  the  usual  published  statement  or  one  for  his  per- 
sonal use,  without  making  request  for  it,  and  that  in  some 
cases  he  had  been  obliged  to  write  several  times  before 
one  was  sent  to  him.  The  record,  however,  does  not  show 
that  any  communication  of  the  kind  described  in  this 
letter  was  ever  written  by  him  prior  to  the  failure. 

The  only  certified  copies  in  evidence  of  the  oath  taken 
by  Bowerman  as  a  director  are  for  the  years  b^inning 
in  January,  1909,  and  in  January,  1910.  Th^  are  in  the 
form  prescribed  by  statute,  that  the  affiant  will  "diligently 
and  honestly  administer  the  affairs  of  said  association,  and 
will  not  knowingly  violate,  or  willingly  permit  to  be  vio- 
lated, any  of  the  provisions"  of  the  statutes  of  the  United 
States  under  which  the  association  was  organized. 

The  by-laws  of  the  bank  are  in  evidence  and  they  re- 
quire "that  regular  meetings  of  the  directors  shall  be  held 
on  the  first  Tuesday  of  each  month;"  that  a  "loans  com- 
mittee," to  be  composed  of  the  president,  cashier  and  one 
director,  shall  make  a  report  to  each  meeting  of  the  board 
of  directors  of  all  bills,  notes,  and  other  evidaices  of  debt 
discounted  and  purchased  since  its  last  previous  report; 
that  no  officer  or  clerk  shall  pay  any  check  drawn  upon 
the  bank  imless  the  drawer  at  the  time  of  its  presentation 
had  sufficient  funds  on  deposit  to  meet  it ;  that  a  committee 
of  three  directors  shall  examine  the  affairs  of  the  bank 
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every  month  to  see  whether  it  is  in  sound  and  solvent  con- 
dition and  to  recommend  changes  which  may  seem  desir- 
able in  the  manner  of  doing  business. 

In  addition  to  these^  there  was  a  special  by-law  adopted 
on  January  18^  1910,  upon  the  suggestion  of  the  Comptroller 
of  the  Treasury,  requiring  that  "the  Board  of  Directors 
of  the  bank  shall,  at  each  monthly  meeting,  or  of tener,  ex- 
amine and  approve  all  loans  and  discounts,  and  such  ap- 
proval shall  be  recorded  in  a  book  kept  for  that  pmpose." 

Some  of  these  by-laws  were  flagrantly  disobeyed  for 
years  before  the  failure,  and  the  others  were  observed  in 
a  manner  so  i)erfunctory  as  to  amount  to  a  disobedience  of 
them.  The  three  large  loans  complained  of  were  never 
reported  to  the  board  of  directors,  except  fragmentarily 
from  time  to  time  when  indistinguishably  incorporated 
with  other  overdrafts,  although  they  were  gradually  ac- 
cruing during  many  months. 

When  the  bank  failed  its  liabilities  were  $273,719.14 
and  its  assets,  nominally  $325,624.12,  from  which,  assum- 
ing that  the  stockholders'  liability  was  not  included  in 
them,  (as  to  which  the  recotd  is  not  clear),  there  was  real- 
ized about  $220,000,  thus  showing  a  shrinkage  of  approx- 
imately $100,000  in  the  resources  of  a  bank  with  a  capital 
and  surplus  of  $60,000. 

The  District  Court,  with  the  full  record  before  it,  found 
the  aggregate  of  the  three  excessive  loans  at  the  time  the 
bank  failed  to  be  $35,700.  Each  of  these  loans  was  made 
up  by  allowing  unsecured  overdrafts  to  accumulate  over 
a  considerable  period  of  time  and  then  permitting  them 
to  be  converted  into  imsecured  notes. 

Without  going  more  into  the  details,  there  can  be  no 
doubt  that  the  business  of  the  bank  was  surrendered 
wholly  to  the  president  and  cashier,  and  was  grossly  mis- 
managed after  January,  1910,  in  utter  disregard  of  the 
national  banking  laws  and  of  the  by-laws  of  the  associa- 
tion, and  that  this  mismanagement  was  of  such  a  charac- 
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ter  that  even  slight  caxe  in  the  discharge  of  his  duties  as  a 
director  must  have  led  Bowerman,  an  experienced  banker, 
to  discover  the  trend  of  the  management  and  to  have  pre- 
vented the  greater  part,  if  not  all,  of  the  losses  which  re- 
sulted in  the  failure. 

The  appellant  relies  chiefly  upon  the  assignment  of 
error  that  there  is  no  evidence  in  the  record  to  show  that 
he  knowingly  consented  to  the  making  of  the  three  loans 
in  excess  of  the  limit  imposed  by  Rev.  Stats.,  §  5200,  and 
therefore,  he  argues  that  under  the  rule  prescribed  in 
Yates  V.  Jones  National  Bankj  206  U.  S.  158,  and  Jones 
National  Bank  v.  Yates,  240  U.  S.  541,  the  decree  of  the 
Circuit  Court  of  Appeals  holding  him  liable  is  erroneous 
and  should  be  reversed. 

While  the  cited  cases  hold  that,  in  a  suit  for  damages 
against  national  bank  directors,  based  solely  upon  a  vio- 
lation of  duty  imposed  by  the  national  bank  act,  it  is  not 
enough  to  show  a  negligent  violation  of  the  act,  but  that 
something  more,  in  effect  an  intentional  violation,  must  be 
shown  to  justify  a  recovery,  and  that  this  is  the  exclu- 
sive rule  for  measuring  the  responsibility  of  directors  as 
to  such  violations,  yet,  it  is  expressly  i)ointed  out  in  the 
opinion  of  the  court,  that  the  act  does  not  relieve  such 
directors  from  the  common-law  duty  to  be  honest  and 
diligent,  as  is  shown  by  the  oath  which  they  are  required 
to  take  to  ^'dilig^tly  and  honestly  administer  the  affairs 
of  such  association"  as  well  as  not  to  ^^ knowingly  violate, 
or  willingly  permit  to  be  violated,  any  of  the  provisions 
of  this  Title," — ^the  National  Bank  Act. 

The  rule  thus  announced  would  perhaps  be  applicable 
if  the  bill  were  limited  to  the  charge  of  liability  based 
solely  upon  the  statutory  prohibition  of  excessive  loans, 
for  it  is  reasonably  clear  that  Bowerman  did  not  have 
actual  knowledge  of  the  making  of  the  loans  or  of  any- 
thing else  connected  with  the  conduct  of  the  bank.  He 
deUberately  avoided  acquiring  knowledge  of  its  affairs  and 
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wholly  abdicated  the  duty  of  supervision  and  control 
which  rested  upon  him  as  a  director. 

The  National  Bank  Act  imposes  various  specific  duties 
on  directors  other  than  those  imposed  by  the  common  law 
and  it  is  obviously  possible  that  a  director  may  n^ect 
one  or  more  of  the  former  and  not  any  of  the  latter,  or  vice 
versa.  For  example,  in  this  case  we  have  the  gross  negli- 
gence of  the  appellant,  in  failing  to  discharge  his  common- 
law  duty  to  diligently  administer  the  affairs  of  the  bank, 
made  the  basis  for  the  contention  that  he  did  not '' know- 
ingly" violate  his  statutory  duty  by  permitting  the  ex- 
cessive loans  to  be  made.  While  the  statute  furnishes 
the  exclusive  rule  for  determining  whether  its  provisions 
have  been  violated  or  not,  this  does  not  prevent  the  ap- 
pUcation  of  the  common-law  rule  for  measuring  violations 
of  common-law  duties.  And  there  is  no  sound  reason 
why  a  bill  may  be  not  so  framed  that,  if  the  evidence 
fails  to  establish  statutory  n^lig^ce  but  establishes 
common-law  negligence,  a  decree  may  be  entered  ac- 
cordingly, and  thus  the  necessity  for  a  resort  to  a  second 
suit  avoided. 

The  bill  in  this  case  is  given,  as  we  have  seen,  this 
broader  scope,  and  contains  the  charge  of  statutory  as 
well  as  common-law  negligence  on  appellant's  part,  re- 
sulting in  the  loss  complained  of.  Such  pleading  was  ac- 
cepted as  proper  practice  in  Briggs  v.  Spavldingy  141  U. 
S.  132,  142,  165,  in  which  a  bill  thus  '' framed  upon  the 
theory  of  a  breach  by  the  defendants  as  directors  'of 
their  common-law  duties  as  trustees  of  a  financial  corpora^ 
tion  and  of  breaches  of  special  restrictions  and  obligations 
of  the  national  banking  act,'"  was  under  consideration 
by  this  court,  and,  upon  a  full  review  of  the  decisions,  the 
rule  for  determining  the  common-law  liability  of  direc- 
tors of  such  banks  was  twice  stated,  once  on  p.  152: 

"In  any  view  the  degree  of  care  to  which  these  defend- 
ants were  bound  is  that  which  ordinarily  prudent  and 
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dilig^t  men  would  exercise  under  similar  drcumstanoes, 
and  in  determining  that  the  restrictions  of  the  statute 
and  the  usages  of  business  should  be  taken  into  account. 
What  may  be  negligence  in  one  case  may  not  be  want  of 
ordinary  care  in  another,  and  the  question  of  negligence 
is,  therefore,  ultimately  a  question  of  fact,  to  be  deter- 
mined under  all  the  circumstances.'' 

And  again,  in  the  final  summing  up,  on  p.  165: 

"Without  reviewing  the  various  decisions  on  the  sub- 
ject, we  hold  that  the  directors  must  exercise  ordinary 
care  and  prudence  in  the  administration  of  the  affairs  of 
a  bank,  and  that  this  includes  something  more  than  officiat- 
ing as  figure-heads.  They  are  entitled  under  the  law  to 
commit  the  banking  business,  as  defined,  to  their  duly- 
authorized  officers,  but  this  does  not  absolve  them  from 
the  duty  of  reasonable  supervision,  nor  ought  they  to  be 
permitted  to  be  shielded  from  liability  because  of  want  of 
knowledge  of  wrong-doing,  if  that  ignorance  is  the  result 
of  gross  inattention." 

In  an  earlier  case,  Martin  v.  TTebb,  110  U.  S.  7,  15,  it 
was  said: 

"Directors  cannot,  in  justice  to  those  who  deal  with 
the  bank,  shut  their  eyes  to  what  is  going  on  around  them. 
It  is  their  duty  to  use  ordinary  diligence  in  ascertaining 
the  condition  of  its  business,  and  to  exercise  reasonable  con- 
trol and  supervision  of  its  officers.  They  have  something 
more  to  do  than,  from  time  to  time,  to  elect  the  officers 
of  the  bank,  and  to  make  declarations  of  dividends.  That 
which  they  ought,  by  proper  diligence,  to  have  known  as 
to  the  general  course  of  business  in  the  bank,  they  may 
be  presumed  to  have  known  in  any  contest  between  the 
corporation  and  those  who  are  justified  by  the  circum- 
stances in  dealing  with  its  officers  upon  the  basis  of  that 
course  of  business." 

This  latter  statement  of  the  rule  is  m^de  in  a  case  deal- 
ing only  with  bonowers  from  the  bank,  but  there  is  no 
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good  reason  why  it  should  not  be  applied  for  the  protec- 
tion of  depositors  and  stockholders. 

While  the  rule  as  thus  formulated  in  Briggs  v.  Spauldr 
ingy  supra,  has  been  thought  by  some  state  courts  of  last 
resort  to  be  an  under-statement  of  the  law  of  the  duty  of 
bank  directors,  it  is  amply  broad,  without  re-statement, 
for  the  disposition  of  the  case  before  us. 

That  ordinarily  prudent  and  diligent  men,  accepting 
election  to  membei^p  in  a  bank  directorate,  would  not 
wilfully  absent  themselves  from  directors'  meetings  for 
years  together  as  Bowerman  did  cannot  be  doubted;  that 
a  director  who  never  makes,  or  causes  to  be  made,  any 
examination  whatever  of  the  books  or  papers  of  the  bank 
to  determine  its  condition  and  the  way  in  which  it  is  be- 
ing conducted,  does  not  exercise  ordinary  care  and  pru- 
dence in  the  management  of  the  affairs  of  the  bank  is 
equally  clear,  and  that  Bowerman,  when  guilty  of  neg- 
lect in  both  of  these  respects,  did  not  exercise  the  diligence 
which  prudent  men  would  usually  exercise  in  ascertain- 
ing the  condition  of  the  business  of  the  bank  or  a  reason- 
able control  and  supervision  over  its  affairs  and  officers 
is  likewise  beyond  discussion.  He  cannot  be  shielded  from 
liability  because  of  want  of  knowledge  of  wrong-doing  on 
his  part,  since  that  ignorance  was  the  result  of  gross  ui- 
attention  in  the  discharge  of  his  voluntarily  assumed  and 
sworn  duty. 

Bowerman  was  a  banker,  and  the  letter,  from  which  we 
have  quoted,  written  to  the  president  of  the  bank  which 
failed,  shows  he  so  understood  the  business  of  banking 
and  what  was  necessary  for  the  safe  conduct  of  it  that 
even  slight  care  on  his  part  in  the  discharge  of  his  duty  as 
a  director  must  have  discovered  and  arrested  what  he 
himself  characterized  as  a  hazardous  manner  of  conduct- 
ing its  affairs.  He  was  a  man  of  such  importance  and 
reputation  that  the  use  of  his  name  must  have  contrib- 
uted to  securing  the  confidence  of  the  community  and  of 
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depositors  for  the  bank,  and  it  wotdd  be  a  reproach  to  the 
law  to  permit  his  residence  at  a  distance  from  the  loca- 
tion of  the  bank,  a  condition  which  existed  from  the  time 
he  first  assumed  the  office  of  director,  to  serve  as  an  ex- 
cuse for  his  utter  abdication  of  his  common-law  responsi- 
bility for  the  conduct  of  its  affairs  and  for  the  flagrant 
violation  of  his  oath  of  office  when  it  resulted  in  loss  to 
others. 

It  is  argued  that  the  decree  of  the  Circuit  Court  of  Ap- 
peals should  be  reversed  and  the  cause  remanded  for  a 
new  trial  for  the  reason  that  the  trial  in  the  District  Court 
was  on  the  theory  that  only  the  charge  of  statutory  lia- 
bility was  involved  and  to  be  met  by  the  appellant,  and 
that  he  should  have  an  opportunity  to  produce  evidence, 
if  he  desires,  on  the  issue  of  common-law  liabiUty. 

At  his  peril  the  appellant  put  the  construction  on  the 
pleadings  which,  for  the  reasons  stated  in  this  opinion,  was 
erroneous.  The  suit  was  in  equity  and  he  was  chaiged 
with  notice  that  the  decision  of  the  trial  court  was  subject 
to  review  on  both  the  law  and  the  facts  and,  although  he 
was  present  in  court  during  the  trial,  he  neither  took  the 
stand  to  testify  in  his  own  behalf  nor  offered  any  evidence 
upon  the  question  of  his  liability.  The  interests  repre- 
sented by  the  receiver  are  entitled  to  consideration  as  well 
as  those  of  the  appellant  and  the  contention  cannot  be 
allowed. 

It  is  also  mged  that  the  appellant  resigned  his  office 
as  director  some  time  before  the  bank  failed  and  that  the 
decree  of  the  Circuit  Court  of  Appeals  renders  him  liable 
for  transactions  after  his  resignation. 

The  only  showing  on  this  subject  in  the  record  is  the 
averment  in  appellant's  answer  that  he  was  not  a  director 
of  the  bank  after  about  the  first  day  of  July,  1910,  and 
that  he  refused  to  qualify  when  notified  of  his  re-election 
in  January,  1911.  These  all^ations  must  be  deemed  de- 
nied under  the  31st  Equity  Rule.    The  only  evidence  in 
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the  record  on  the  subject  is  the  oath  of  office  taken  by  ap- 
pellant m  Januaryi  1910,  and  the  testunony  of  the  re- 
ceiver that  the  letter  from  the  appellant  to  the  president 
of  the  bank,  from  which  we  have  quoted,  was  the  only 
letter  from  him  which  he  found,  among  the  papers  which 
came  into  his  possession  as  receiver,  bearing  on  the  mis- 
management of  the  bank, — and  that  letter  was  written 
after  the  failure.  Section  5145  of  the  Revised  Statutes 
provides  that  directors  shall  hold  office  for  one  year  and 
until  their  successors  are  elected  and  have  qualified.  In 
the  absence  of  evidence  that  the  appellant  resigned  or  re- 
fused to  qualify  when  re-elected  in  January,  1911,  we  must 
agree  with  the  Circuit  Court  of  Appeals  in  the  conclusion 
reached,  with  the  full  record  before  it,  that  he  continued 
to  be  a  director  ^'from  the  organization  of  the  bank  until 
the  receiver  took  charge." 

Other  claims  of  error,  chiefly  technical,  have  been 
pressed  upon  ovx  attention,  and  have  all  been  considered 
and  found  to  be  without  substantial  merit.  Conduct 
such  as  this  appellant  was  so  palpably  guilty  of  is  not  to  be 
weighed  in  the  scales  of  an  apothecary.  The  decree  of  the 
Circuit  Court  of  Appeals  must  be 

Affirmed. 

Mr.  Justice  McEenna  and  Mb.  Justice  McRet- 
NOLDS  dissent. 
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CENTRAL  OP  GEORGU  RAILWAY  COMPANY  v. 
WRIGHT,  COMPTROLLER  GENERAL  OF  THE 
STATE  OF  GEORGIA. 

EBROB  TO  THE  SUPREME  COUAT  OF  THB  STATE  OF  GEOAGIA. 
No.  30.    Reargued  October  13,  14,  1919.— Decided  October  27, 1919. 

The  provisions  in  the  charters  granted  in  1845  to  the  Southwestern 
and  Muscogee  Raiboads  limiting  their  tax  liabilities  to  a  certain 
per  cent,  of  net  income  are  to  be  construed  like  similar  provisions 
in  the  earlier  charters  of  the  Augusta  &  Waynesboro  (1838)  et  al. 
(Cf.  a.  c,  248  U.  S.  525;  Wright  v.  Central  of  Georgia  Ry.  Co.,  236 
U.  S.  674)  as  extending  to  a  lessee;  there  being  no  ground  to  hold 
that  the  policy  of  the  legislature  had  changed  in  the  interim,  although 
provisions  in  the  earlier  charters  affording  express  evidence  that  it 
contemplated  the  income  derived  from  letting  as  well  as  that  from 
using  and  sharing  the  railroads  are  absent  from  the  later  charters. 
P.  523. 

The  policy  remained  the  same  when  express  power  to  let  was  given 
in  1852.    P.  524. 

Merger  of  the  Muscogee  with  the  Southwestern  under  an  act  of  1856 
did  not  affect  the  tax  exemption.   Id, 

The  court  finds  nothing  in  the  later  statutes  or  constitutions  of  Georgia 
that  attempts  to  supplant  or  impair  the  tax  limitations  in  the  char- 
ters of  the  Southwestern  and  Muscogee  Railroads.    Id. 

146  Georgia,  406,  reversed. 

(519) 
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In  this  case  a  rehearing  was  granted  ''in  so  far  as  the 
validity  of  the  tax  in  question  is  involved  in  or  depends 
upon  tlie  charters  of  the  Southwestern  and  the  Muscogee 
Railroad  and  the  subsequent  relevant  l^islation.''  As  to 
all  other  questions,  leave  to  file  the  application  for  re- 
hearing was  denied.   249  U.  S.  590. 

The  judicial  history  of  the  charter  tax  exemptions  is  to 
be  found  in  the  following  cases:  Central  R.  R.  &  Banking 
Co.  V.  Macon  (1871),  43  Georgia,  606;  Central  R.  R.  & 
Banking  Co.  v.  State  (1874),  54  Georgia,  401 ;  Scvihweslem 
R.  R.  Co.  V.  State  (1874),  54  Georgia,  401;  Central  R.  R.  & 
Banking  Co.  v.  Georgia  (1875),  92  XJ.  S.  665;  Southwestern 
R.  R.  Co.  V.  Georgia  (1875),  92  U.  S.  676;  Wright  v.  Sauthr 
western  R.  R.  Co.j  64  Georgia,  783;  Southwestern  R.  R.  Co. 
V.  Wright  (1886),  116  U.  S.  231;  Central  R.  R.  &  Banking 
Co.  V.  Wright  (1896),  164  U.  S.  327;  Wright  v.  Central  of 
Georgia  Ry.  Co.  (1915),  236  U.  S.  674;  Central  of  Georgia 
Ry.  Co.  V.  Wright  (1919),  248  U.  S.  525. 

Mr.  T.  M.  Cunningham,  Jr.,  and  Mr.  A.  R.  Lawton  for 
plaintiff  in  error. 

Mr.  Warren  Grice  for  defendant  in  error: 

The  original  charters  of  the  Southwestern  and  Muscogee 
Railroads,  unlike  the  charter  of  the  Georgia  R.  R.  &  Bank- 
ing Company,  construed  by  this  court  in  236  U.  S.  687, 
and  that  of  the  Augusta  and  Waynesboro  (afterwards 
Augusta  and  Savannah),  construed  in  the  previous  decision 
of  this  case,  248  U.  S.  525,  contain  no  reference  to  a  rent- 
ing, lease  or  other  disposition  of  the  railroads  beyond 
operation  by  the  grantee  corporations.  The  tax  immunity 
was  purely  personal.  It  can  not  be  said  of  either  charter 
that  it  "contemplated"  or  "permitted"  any  extension  of 
the  tax  contract  to  another.  They  fall,  therefore,  within 
the  general  rule  confining  the  immunity  to  the  immediate 
grantee  in  the  absence  of  express  words  to  the  contrary. 
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and  this  distinction  was  fully  recognized  in  Morris  CaruU 
Co.  V.  Baird,  239  U.  S.  132,  and  Rochester  By.  Co.  v.  Roches- 
ter, 205  U.  S.  247. 

The  Act  of  January  22,  1852,  Laws  1851-1852,  p.  119, 
authorized  the  Central  R.  R.  &  Banking  Company  to 
lease  certain  connecting  railroads,  namely  the  Augusta 
and  Savannah  and  the  Southwestern,  and  authorized  them 
to  lease  to  the  Central,  for  a  term  of  years  or  during  their 
reepective  charters.  This  act  did  not  include  the  Musco- 
gee, which  never  connected  with  the  Central.  The  Act  of 
1856,  Laws  1856,  p.  187,  provided  for  the  consolidation  of 
the  Muscogee  and  the  Southwestern  companies  under  the 
charter  of  the  latter.  Neither  of  these  acts  referred  to 
taxation  or  to  immunity  from  taxation.  The  bare  privi- 
lege to  lease  given  was  not  acted  on  till  June,  1869.  If  the 
Act  of  1852  had  attempted  to  extend  the  exemption  to  the 
lessee,  it  would  be  of  importance  to  consider  that  in  the 
meanwhile  the  Georgia  Code  of  1863  had  gone  into  effect 
which  made  sweeping  changes  in  the  status  of  corporations 
(see  AOarUic  &  GhiffR.  R.  Co.  v.  Georgia,  98  U-  S.  359),  and 
the  Constitution  of  1868  had  been  adopted,  making  uni- 
form ad  valorem  taxation  the  system  of  the  State;  and  the 
question  would  have  been  whether  the  Act  of  1852,  which 
was  a  mere  offer  on  the  part  of  the  State  until  acted  on, 
should  not  be  considered  as  modified  by  all  the  subsequent 
legislation  affecting  the  subject  of  taxation.  That  there 
was  no  contract  till  acceptance  in  1869,  see  Southwestern 
R.  R.  Co.  V.  State,  54  Georgia,  402;  Buffalo  Railroad  Co.  v. 
Falconer,  103  U.  S.  821.  And  that  aU  the  then  body  of 
laws  was  part  of  the  contract,  see  Great  Northern  Ry.  Co. 
V.  Minnesota,  216  XJ.  S.  206,  and  cases  cited. 

But  the  whole  question  is  removed  by  noting  that  the 
Act  of  1852  makes  no  attempt  to  extend  any  immunity  to 
the  lessee.  And  an  immunity  from  taxing  power  never 
arises  from  silence  or  by  implication,  but  only  from  express 
terms  that  admit  of  no  other  reasonable  construction. 
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Yazoo  &  Mississippi  Valley  R.  R.  Co.  v.  Adam,  180  U.  S. 
1,  22;  Phomix  Insurance  Co.  v.  Tennessee,  161  U.  S.  174; 
Bank  of  Commerce  v.  Tennessee,  161  U.  S.  134, 146;  Southr 
western  R.  R.  Co.  v.  Wright,  116  U.  S.  231. 

While  the  interest  remaiimig  in  the  lessor  was  still  pro- 
tected by  the  personal  contract  against  taxation  higher 
than  one-half  per  cent,  on  its  net  annual  income,  to  wit, 
the  reserved  rental  on  the  road;  the  interest  acquired  by 
the  lessee  remained,  under  the  general  law,  liable  to  be 
taxed  as  the  property  of  the  lessee.  It  is  true  that  in  1869 
there  existed  no  law  for  the  separate  taxation  of  the  lease- 
hold interest  in  property,  unless  the  provisions  of  the 
Constitution  of  1868  and  the  Ckxie  in  requiring  all  property 
to  be  taxed  uniformly  ad  valorem,  implied  it.  But  that 
fact  did  not  fetter  the  legislature,  or  prevent  the  passage 
of  laws  for  its  taxation.  Jetton  v.  University  of  the  Souths 
208  U.  8.  600. 

But  the  present  plaintiff  was  organized  in  1895  under  the 
general  railroad  incorporation  law  of  1892,  Ckxie  1911, 
§  872  et  seq.,  by  those  who  purchased  the  property  of  the 
Central  R.  R.  &  Banking  Company,  including  the  lease 
of  the  Southwestern  Railroad,  at  foreclosure,  and  took  the 
new  lease,  here  in  controversy,  of  the  Southwestern  and 
Muscogee  Railroads,  made  by  the  Southwestern  Company, 
in  substitution  for  the  old  one.  By  the  express  terms  of 
its  charter  it  took  its  existence  and  its  right  to  run  these 
railroads  ''subject  to  Article  4  of  the  Constitution  of  the 
State,  and  all  the  laws  governing  railroad  companies  at 
the  date  hereof  or  that  may  hereafter  come  of  force,''  etc. 
That  article  established  uniform  ad  valorem  taxation  of  all 
property,  and  forbade  special  immunities  and  exemptions. 
The  laws  then  in  existence  separately  taxed  all  ''interests 
less  than  the  fee"  to  the  owners.  This  new  charter  is  as 
much  a  contract  as  any  other,  and  the  agreements  in  it  in 
favor  of  the  State  are  as  much  to  be  enforced  and  req>ected 
as  those  in  favor  of  the  corporation.    Having  thus  agreed 
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to  pay  taxes  according  to  the  constitution  and  laws,  and 
been  allowed  existence  on  that  express  condition,  the 
ooiix>ration  would  be  estopped  to  assert  an  exemption  if 
it  had  acquired  one.   It  would  be  waived. 

The  statute  under  which  the  charter  was  granted,  being 
by  an  elementary  principle  part  of  the  charter,  also  in 
express  terms  excepted  ''any  exemption  from  taxation, 
either  State,  County  or  Municipal,"  doubly  emphasizing 
the  State's  insistence  that  no  corporation  formed  under 
it  should  exercise  any  such  immunity.  Rochester  Ry.  Co. 
V.  Rochester,  205  U.  S.  254,  256;  Great  Northern  Ry.  Co.  v. 
Minnesota,  216  U.  S.  229. 

The  provision  in  question  is  not  in  the  nature  of  a 
commuted  tax  on  property.  But  if  it  were,  the  general 
principle  confining  the  exemption  to  the  grantee  would  be 
applicable.  Steams  v.  Minnesota,  179  U.  S.  256;  Sovih- 
western  R.  R.  Co.  v.  Wright,  116  U.  S.  231. 

The  right  to  lease  was  not  an  original  right  of  the  South- 
western and  Muscogee  Companies.  It  seems  never  to 
have  been  given  the  Muscogee  Company,  since  it  was  not 
named  or  described  in  the  Act  of  1852.  No  extension  of 
the  exemption  of  the  lessor  to  the  lessee  as  to  its  interest 
acquired  by  the  lease  is  to  be  implied  from  the  mere  per- 
mission to  lease.  Jetton  v.  University  of  the  South,  208 
U.  S.  601. 

Taxing  the  lessee  separately  on  its  interest  can  not 
result  in  double  taxation. 

Confusion  of  earnings  waived  the  exemption.  Railroad 
Co.  V.  Maine,  96  U.  S.  499. 

Mb.  Justice  HoiiMbs  delivered  the  opinion  of  the  court. 

In  this  case  it  was  decided  at  the  last  term  that  the 
plaintiff  in  error,  the  railway  company,  was  exempt  from 
liability  to  taxation  as  lessee  of  certain  roads,  248  U.  S. 
525,  as  it  had  been  decided  a  few  terms  earlier  that  it  was 
exempt  from  taxation  upon  the  fee  of  the  same  roads. 
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236  n.  S.  674.  A  rehearing  was  granted  on  the  question 
whether  the  exemption  thus  adjudged  to  exist  extends  to 
portions  of  the  plaintiff  in  error's  road  let  to  it  by  the 
Southwestern  Railroad  and  the  Muscogee  Railroad,  which 
were  assumed  to  be  embraced  in  the  decision  but  were  not 
specially  discussed.  The  consideration  of  the  court  was 
directed  especially  to  the  charter  of  the  Augusta  and 
Waynesboro  Rail  Road  granted  in  1838  and  having  fea- 
tures characteristic  of  the  conception  of  railroads  then 
entertained.  236  XJ.  S.  678,  679.  It  is  argued  that  the 
charters  of  the  other  lessors  just  named,  granted  at  a  later 
date,  even  when  limiting  the  corporation's  liability  to  taxa- 
tion in  similar  words,  should  be  construed  in  a  different  way. 

The  charters  of  the  Southwestern  and  the  Muscogee 
Railroads  were  not  granted  until  1845,  and  while  like  the 
earlier  ones  they  provided  that  the  said  railway  and  its 
appurtenances  and  all  property  therewith  connected,  or  the 
capital  stock  of  the  said  Rail  Road  Ck>mpany ,  should  not  be 
subject  to  be  taxed  higher  than  one-half  of  one  per  cent, 
upon  its  annual  net  income,  they  did  not  contain  the  pro- 
visions that  showed  the  legislature  in  1838  to  contemplate 
indifferently  a  revenue  derived  from  using,  from  sharing, 
or  from  letting  the  special  privileges  granted — ^provisions 
that  were  of  weight  in  the  decision  of  the  court. 

But  we  are  satisfied  that  between  1838  and  1845  there 
had  been  no  such  change  in  the  policy  of  Georgia  as  to  re- 
quire the  same  words  to  be  given  a  different  meaning  at  the 
later  date  from  that  which  we  have  decided  that  they  had 
at  the  former.  Circumstances  had  not  changed  when 
express  power  to  let  was  given  in  1852.  The  Muscogee 
was  merged  in  the  Southwestern  under  an  act  of  1856,  but 
the  exemption  remained  superior  to  legislative  change. 
Sauthweatem  R.  R.  Co.  v.  Georgia^  92  U.  S.  676.  As  re- 
marked by  Chief  Justice  Waite  in  a  like  suit  between  the 
same  parties,  the  language  of  the  exempting  clause  is 
somewhat  unusual,  and  means  the  railroad  epedfied  in  the 
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charter  and  none  other.  SaiOhwestem  B.  R.  Co.  v.  Wright, 
116  n.  S.  231.  But  conversely  it  means  that  that  road 
shall  be  exempt  while  owned  by  this  ooiporation  whether 
used  or  demised. 

We  see  notlung  in  the  later  statutes  or  constitutions 
that  attempts  to  substitute  a  new  contract  or  to  impair  the 
obligation  of  the  one  originally  made.  Differmt  opinions 
were  entertained  on  the  main  question  which  this  rehear- 
ing does  not  reopen;  but  taking  that  as  settled  we  cannot 
believe  that  any  real  distinction  can  be  made  between  the 
charter  of  the  Augusta  and  Waynesboro  and  those  of  the 
Southwestern  and  Muscogee  roads. 

The  decree  of  last  term  must  stand  and  that  of  the  state 
court  must  be  reversed. 

Decree  reversed. 

Mb.  Jubticb  McEbnna,  Mb.  Jxtstigb  Ptcnbt,  Mb. 
JuBTiGS  Bbandxib  and  Mb.  Jubtics  Glabxb  dissent. 
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TO  TEE  G0T7BT  OF  EBBOBS  AND  APPBAIB  OF  THE 
STATE  OF  NEW  JEBSET. 


Nob.  43, 238.    Argued  March  18, 19, 1919.— Decided  October  27, 1919. 

Article  IV,  §  2,  par.  1,  of  the  Constitution,  was  intended  to  prevent 
discrimination  by  the  several  States  against  citizens  of  other  States 
in  respect  of  the  fundamental  privileges  of  citisenship.   P.  537. 
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The  Fourteenth  Amendment  recognizes  a  distinction  between  citizen- 
ship of  the  United  States  and  citizenship  of  one  of  the  States,  and 
its  purpose  in  declaring  that  no  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States  is  not  to  transfer  to  the  Federal  Government  the  pro- 
tection of  civil  rights  inherent  in  state  citizenship  but  to  secure 
those  privileges  and  immunities  that  owe  their  existence  to  the 
Federal  Government,  its  national  character,  its  Constitution,  or  its 
laws.    P.  537.   Slaughter-House  Cases,  16  Wall.  36. 

These  privileges  and  immunities  provisions  do  not  prevent  a  State 
from  taxing  the  privilege  of  succeeding  by  will  or  inheritance  from 
a  non-resident  decedent  to  property  within  its  jurisdiction.    P.  538. 

Qaare:  Whether  these  privileges  and  immunities  clauses  are  applicable 
when  the  alleged  discrimination  (in  a  state  inheritance  tax  law)  is 
based  not  on  citizenship  but  on  the  residence  or  non-residence  of 
the  decedent?    Id. 

The  fact  that  a  state  tax  on  the  succession  to  local  property  of  a  non- 
resident decedent  is  measured  by  the  ratio  in  value  of  such  property 
to  the  entire  estate,  including  real  and  personal  property  in  other 
States,  does  not  make  it  a  tax  on  the  property  beyond  the  jurisdic 
tion  and  thus  obnoxious  to  the  due  process  clause  of  the  Fourteenth 
Amendment.   P.  539. 

The  difference  between  the  relations  to  the  State  of  resident  and  non- 
resident testators  or  intestates  affords  justification  within  the  equal 
protection  provision  of  the  Fourteenth  Amendment  for  measuring 
succession  taxes  in  different  ways.   P.  540. 

The  question  of  equal  protection  must  be  decided  between  resident 
and  non-resident  decedents  as  classes,  rather  than  by  the  incidence 
of  the  tax  in  particular  cases.   P.  543. 

The  New  Jersey  inheritance  tax,  as  to  estates  of  resident  decedents,  is 
measured  on  all  the  property  passing  testate  or  intestate  under  the 
law  of  the  State  (foreign  realty  excluded),  with  various  exemptions 
and  graduations  based  on  relationship  of  beneficiaries  and  amoimts 
received;  as  to  estates  of  non-residents,  the  tax  on  the  transfer  to 
the  personal  representative,  respecting  only  local  real  and  tangible 
personal  property,  stock  of  New  Jersey  corporations  and  of  national 
banks  located  in  the  State,  bears  the  same  ratio  to  the  entire  tax 
which  would  be  imposed  imder  the  act  if  the  decedent  had  been  a 
resident  and  all  his  property  real  and  personal  had  been  located 
within  the  State,  as  such  property  within  the  State  bears  to  the  en« 
tire  estate  wherever  situate,  specific  devises  or  bequests  of  property 
within  the  State  being  excluded  from  this  computation,     Ofring  to 
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the  graduation  and  exemption  features,  this  plan  of  apportionment, 
in  cases  of  certain  laige  estates  of  non<4esident8,  embracing  large  real 
estate  and  other  assets  in  other  States,  resulted  in  greater  taxes 
for  the  transfer  of  their  property  in  New  Jersey  than  would  have 
been  assessed  for  transfer  of  an  equal  amount  of  property  of  a  dece- 
dent dying  resident  in  the  State.  HM,  that  such  taxes  did  not 
infringe  the  privileges  and  immunities  provision  of  Article  lY  of  the 
Constitution;  or  the  like  provision,  or  the  equal  protection  or  due 
process  clauses,  of  the  Fourteenth  Amendment. 
90  N.  J.  L.  707;  92  id.  514,  affirmed. 

The  cases  are  stated  in  the  opinion. 

Mr.  Lawrence  MaxweU  and  Mr.  E.  C.  Idndleyy  with 
whom  Mr.  William  A.  Smith  was  on  the  brief,  for  plain- 
tiffs in  error. 

The  plan  of  the  last  paragraph  of  §  12  of  the  taxing  act, 
which  provides  a  method  of  assessing  the  tax  on  the  trans- 
mission of  non-resident  estates,  is  designed  to  assess  a 
larger  tax  against  such  transmission  than  is  provided  by 
§  1  for  the  transmission  of  property  of  resident  dece- 
dents. If  this  be  denied,  then,  in  the  case  of  non-residents, 
the  act  is  designed  to  assess  a  tax  on  the  transmission  of 
property  situated  without  the  State  of  New  Jersey  and 
over  which  the  State  of  New  Jersey  has  no  jurisdiction 
for  the  purposes  of  taxation,  and  which  is  not  transmitted 
through  the  aid  and  assistance  of  any  law  of  the  State  of 
New  Jersey. 

By  the  imposition  of  the  tax  in  question  the  Constitu- 
tion of  the  United  States  is  violated  as  follows: 

(a)  By  the  inclusion  of  real  estate  situate  without  the 
State  of  New  Jersey  in  the  computation  of  the  tax  on  the 
transfer  of  a  non-resident's  estate,  and  the  exclusion  thereof 
in  the  computation  of  the  tax  on  the  transfer  of  a  resi- 
dent's estate. 

(b)  By  assessing  on  the  entire  estate  of  a  non-resident 
a  tax  figured  at  the  graduated  rates  and  then  apportioning 
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the  tax  according  to  the  proportion  of  property  situated  in 
New  Jersey,  the  transfer  of  which  is  subject  to  a  tax,  to 
the  entire  estate  of  decedent,  instead  of  first  apportioning 
among  those  taking  (and  before  figuring  a  tax  on  their 
shares)  the  New  Jersey  property  subject  to  a  transfer  tax 
and  then  assessing  the  tax  tihereon. 

(c)  By  deducting  from  the  entire  share  of  the  non-resi- 
dent decedent  passing  to  the  beneficiaiy  the  exemption  of 
each  beneficiaiy  in  the  non-resident's  estate,  instead  of 
making  the  deduction  from  each  benefidaiys  share  in  the 
New  Jersey  assets.  By  the  deduction  of  the  amount  of 
exemption  from  his  entire  share,  each  beneficiary  receives 
only  a  proportion  of  the  exemption. 

The  method  of  assessment  provided  for  violates  the 
Federal  Constitution  for  the  following  reasons: 

(a)  It  taxes  non-residents  more  than  it  does  residents 
and  therefore  gives  to  residents  privileges  and  immunities 
denied  to  non-residents.  Paul  v.  Virginia^  8  Wall.  168; 
Ward  V.  Maryland,  12  Wall.  418;  Blake  v.  McClung,  172 
U.  S.  239;  Corfidd  v.  CaryeU,  6  Fed.  Cas.  646;  MoffOl  v. 
Brown,  16  Fed.  Cas.  408,  428;  State  v.  Julaw,  129  Mis- 
souri, 163;  State  v.  Belts,  24  N.  J.  L.  555,  557;  LauimOe 
&  NaahmUe  R.  R.  Co.  v.  Gaines,  3  Fed.  Rep.  266,  278; 
Tatem  v.  Wright,  23  N.  J.  L.  429;  Estate  of  Johnson,  139 
California,  532;  Estate  of  MaJioney,  133  California,  180; 
Estate  ofLeland  Stanford,  126  California,  112. 

(b)  It  taxes  the  transfer  of  a  non-resident's  properly 
over  which  the  State  of  New  Jersey  has  no  jurisdiction 
while  it  expreasiy  omits  like  property  of  residents,  that  is, 
non-reffldent  real  estate,  and  thereby  deprives  the  non-resi- 
dent of  his  property  without  due  process  of  law.  Interna^ 
tional  Paper  Co.  v.  Massachusetts,  246  XJ.  S.  135;  Looney  v. 
Crane  Co.,  245  U.  S.  178;  Western  Union  Telegraph  Co.  v. 
Kansas,  216  XJ.  S.  1 ;  LouisviUe  Ferry  Co.  v.  Kentucky,  188 
U.  S.  385;  Beers  v.  Edwards,  84  N.  J.  L.  32;  Carr  v.  Ed^ 
wards,  84  N.  J.  L.  667. 
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(c)  It  provides  for  a  tax  which  bears  unequally  and 
therefore  is  not  imposed  upon  a  uniform  rule  and  it  there- 
fore denies  to  non-residents  the  equal  protection  of  the 
laws.  Magoun  v.  lUinais  Trust  &  Savings  Bank,  170  U.  S. 
283;  Guff  ike.  Ry.  Co.  v.  Mis,  165  U.  S,  150;  Cotking  v. Kavr 
sas  City  Stock  Yards  Co.,  183  U,  S,  79;  State  v.  Julow,  129 
Missouri,  163;  In  re  Van  Home,  74  N.  J.  Eq.  600;  Meehan 
V.  Board  of  Excise,  73  N.  J-  L.  382;  Middletan  v.  Middle- 
ton,  54  N.  J.  Eq.  692. 

The  objections  that  the  act  taxes  property  beyond  the 
State  and  is  laid  unequally  imdoubtedly  may  avail  the 
executors  and  beneficiaries  on  their  own  behalf  as  well  as 
on  behalf  of  their  decedents;  but,  independently,  the  Con- 
stitution protects  the  right  to  transmit  property  on  death 
against  discrimination  between  resident  and  non-resident 
decedents.  The  cases  cited  in  the  court  below  to  the  effect 
that  taxes  of  this  kind  are  on  the  right  to  succeed  and  not 
on  the  right  to  transmit  did  not  turn  on  that  contention 
but  on  distinguishing  between  a  property  and  a  transfer 
tax.  Many  cases  might  be  cited  which  refer  to  the  right 
to  transmit  as  well  as  to  the  right  to  succeed.  See  Howell 
V.  Edwards,  88  N.  J.  L.  134,  quoting  Neilson  v.  Russell, 
76  N.  J.  L.  27;  Attorney  General  v.  Stone,  209  Massachu- 
setts, 186;  United  States  v.  Perkins,  163  U.  S.  625,  628; 
Paul  V.  Virginia,  supra,  180;  Brennan  v.  United  Hatters, 
73  N.  J.  L.  729,  742. 

The  right  to  transmit  property  on  death  is  a  property 
right,  and  this  right  affects  the  value  of  the  property  to  the 
deceased  in  his  lifetime.  If  the  legislature  might  discrim- 
inate between  resident  and  non-resident  decedents  and 
limit  the  non-resident  in  his  right  to  dispose  of  property 
within  the  State  on  his  death,  or  appropriate  part  or  all, 
surely  the  property  would  not  be  worth  as  much  to  him 
as  it  would  be  worth  to  a  resident. 

If  the  State's  contention  is  well  founded,  then  there  is 
no  federal  constitutional  provision  insuring  equality  as 
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between  resident  and  non-resident  decedentSi  who  are 
citizens  of  States  of  the  United  States,  other  than  the  State 
of  New  Jersey,  in  the  right  of  equal  application  of  the  laws 
of  descent  and  transmission  of  property  on  death.  This 
court  may  well  hesitate  before  confirming  to  the  l^isla- 
ture  any  such  arbitrary  power. 

This  provision  is  nearly  as  important  in  keeping  the 
Union  together  as  is  the  commerce  clause  of  the  Federal 
Constitution.  The  denial  of  its  protection  would  permit 
the  state  legislature  to  provide  by  law  for  appropriation, 
on  death,  of  the  property  of  a  non-resident  citizen  within 
the  State's  jurisdiction^  and  to  provide  otherwise  as  to  its 
own  residents. 

The  court  will  keep  in  mind  the  distinction  between  the 
idea  of  the  sovereignty  of  the  State,  under  the  Roman  law 
and  that  under  the  English  law  determined  from  the  Bill 
of  Rights.  Surely  that  which  may  be  granted  to  aliens  by 
treaty  {Mager  v.  Grima,  8  How.  490;  Succession  of  Rixner, 
48  La.  Ann.  552),  may  not  be  denied  to  citizens.  But  the 
right  has  not  been  claimed  by  any  States  other  than  Cal- 
ifornia, and  when  claimed  in  that  State  has  not  been  sus- 
tained.  See  Estate  of  Johnson,  239  California,  532. 

Mr.  John  R.  Hardin  for  defendants  in  eirpr. 

Mb.  Justice  Day  delivered  the  opinion  of  the  court. 

These  cases  were  argued  and  submitted  together,  in- 
volve the  same  constitutional  questions,  and  may  be  dis- 
posed of  in  a  single  opinion.  The  attack  is  upon  the  in- 
heritance tax  law  of  the  State  of  New  Jersey,  and  is  based 
upon  certain  provisions  of  the  Federal  Constitution.  The 
statute  has  reference  to  the  method  of  imposing  inherit- 
ance taxes  imder  the  laws  of  the  State.  The  constitution- 
ality of  the  law  upon  both  state  and  federal  groimds  was 
upheld  in  the  McDonald  case  by  the  Court  of  Errors  and 
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Appeals,  00  N.  J.  L.  707.  In  the  Hill  case  the  judgment  of 
the  Supreme  Court  of  New  Jersey  (91  N.  J.  L.  454)  was 
affirmed  by  the  Court  of  Errors  and  Appeals,  92  N.  J.  L. 
514. 

The  statute  under  consideration  is  an  act  approved 
April  9,  1914  (P.  L.  1914,  p.  267),  bemg  an  amendment 
to  an  act  approved  April  20, 1909  (P.  L.  1909,  p.  325),  for 
taxing  the  transfer  of  property  of  resident  and  non-resident 
decedents  by  devise,  bequest,  descent,  etc.,  in  certain  cases. 
The  1909  act  is  found  in  4  Comp.  Stats.  N.  J.,  p.  5301,  et 
9eq.,  the  amendment  in  1  Supp.  Comp.  Stats.  N.  J.,  pp. 
1538-1542.  The  act  of  1909,  in  its  first  section,  imposed 
a  tax  upon  the  transfer  of  any  property,  real  and  personal, 
of  the  value  of  $500  or  over,  or  of  any  interest  therein  or 
income  therefrom,  in  trust  or  otherwise,  to  persons  or 
corporations,  including  the  following  cases: 

*' First.  When  the  transfer  is  by  will  or  by  the  intestate 
laws  of  this  State  from  any  person  dying  seized  or 
possessed  of  the  property  while  a  resident  of  the  State. 

''Second.  When  the  transfer  is  by  will  or  intestate  law, 
of  property  within  the  State,  and  the  decedent  was  a  non- 
resident of  the  State  at  the  time  of  his  death.'' 

The  taxes  thus  imposed  were  at  the  rate  of  5  per  cent, 
upon  the  clear  market  value  of  the  property,  with  exemp- 
tions not  necessary  to  be  specified,  and  were  payable  to  the 
treasurer  for  the  use  of  the  State  of  New  Jersey. 

And  by  §  12  it  was  provided  that  upon  the  transfer  of 
property  in  that  State  of  a  non-resident  decedent,  if  all  or 
any  part  of  the  estate,  wherever  situated,  passed  to  persons 
or  corporations  who  would  have  been  taxable  under  the 
act  if  the  decedent  had  been  a  resident  of  the  State,  such 
property  located  within  the  State  was  made  subject  to  a 
tax  bearing  the  same  ratio  to  the  entire  tax  which  the 
estate  of  such  decedent  would  have  been  subject  to  imder 
the  act  if  the  non-resident  decedent  had  been  a  resident  of 
the  State,  as  the  property  located  in  the  State  bore  to  the 
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entire  estate  of  such  non-resident  decedent  wherever 
situated. 

The  act,  having  first  been  amended  by  an  act  approved 
March  26,  1914  (P.  L.  1914,  p.  91),  not  necessary  to  be 
recited,  was  again  amended  by  the  act  approved  April  9, 
1914,  which  is  now  under  consideration  (P.  L.  1914,  p.  267; 
1  Supp.  Comp.  Stats.  N.  J.,  pp.  1538-1542).  Sections  1 
and  12  were  amended,  the  former  by  confining  the  tax  on 
the  transfer  of  property  within  the  State  of  non-resident 
decedents  to  real  estate,  tangible  personal  property,  and 
shares  of  stock  of  New  Jersey  corporations  and  of  national 
banks  located  within  the  State;  and  by  modifying  the 
former  rate  of  5  per  centimi  upon  the  clear  market  value 
of  the  property  passing,  which  was  subject  to  exemptions 
in  favor  of  churches  and  other  charitable  institutions,  and 
of  parents,  children^  and  other  lineal  descendants,  etc., 
by  making  5  per  centum  the  appUcable  rate  but  subject  to 
numerous  exceptions,  and  in  the  excepted  cases  imposing 
different  rates,  dependent  upon  the  relationship  of  the 
beneficiary  to  the  deceased  and  the  amoimt  of  the  property 
transferred.  Thus,  '^Property  transferred  to  any  child  or 
children,  husband  or  wife,  of  a  decedent,  or  to  the  issue 
of  any  child  or  children  of  a  decedent,  shall  be  taxed  at  the 
rate  of  one  per  centum  on  any  amoimt  in  excess  of  five 
thousand  dollars,  up  to  fifty  thousand  dollars;  one  and 
one-half  per  centimi  on  any  amount  in  excess  to  [of]  fifty 
thousand  dollars,  up  to  one  hundred  and  fifty  thousand 
dollars;  two  per  centum  on  any  amount  in  excess  of  one 
himdred  and  fifty  thousand  dollars,  up  to  two  himdred  and 
fifty  thousand  dollars;  and  three  per  centum  on  any  amount 
in  excess  of  two  himdred  and  fifty  thousand  dolkms.'' 

The  modified  formula  for  computing  the  assessment 
upon  the  transfer  of  the  estate  of  a  non-resident  decedent, 
prescribed  in  §  12  as  amended  by  the  act  under  considera- 
tion, is  as  follows: 

' '  A  tax  shall  be  assessed  on  the  transfer  of  property  made 
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subject  to  tax  as  aforasaid,  in  this  State  of  a  nonresident 
decedent  if  all  or  any  part  of  the  estate  of  such  decedent, 
wherever  situated,  shall  pass  to  persons  or  corporations 
taxable  under  this  act,  which  tax  shall  bear  the  same  ratio 
to  the  entire  tax  which  the  said  estate  would  have  been 
subject  to  imder  this  act  if  such  nonresident  decedent  had 
been  a  resident  of  this  State,  and  all  his  property,  real  and 
personal,  had  been  located  within  this  State,  as  such  tax- 
able property  within  this  State  bears  to  the  entire  estate, 
wherever  situated;  pramded,  that  nothing  in  this  clause 
contained  shall  apply  to  a  spedfic  bequest  or  devise  of  any 
property  in  this  State/' 

An  amendatoiy  act,  approved  April  23,  1915  (P.  L. 
1916,  p.  745;  1  Supp.  Comp.  Stats.  N.  J.,  p.  1542),  re- 
peated the  provision  last  quoted,  and  made  no  change  in 
the  act  pertinent  to  the  questions  here  presented. 

It  is  this  method  of  assessment  in  the  case  of  non-resi- 
dent decedents  which  is  the  subject-matter  in  controversfy. 

James  McDonald  died  Januaiy  13,  1915,  owning 
stock  in  the  Standard  Oil  Company,  a  New  Jersey  cor- 
poration, valued  at  $1,114,965,  leaving  an  entire  estate 
of  $3,969,333.25,  which  included  some  real  estate  in  the 
State  of  Idaho.  Of  the  entire  estate,  $270,813.17  went  to 
pay  debts  and  ea9>enses  of  administration.  Mr.  McDon- 
ald was  a  citizen  of  the  United  States  and  a  resident  of  the 
District  of  Columbia,  and  left  a  will  and  a  codicil  which 
were  admitted  to  probate  by  the  Supreme  Court  of  that 
District.  The  executors  are  Lawrence  Maxwell,  a  citizen 
of  Ohio,  and  the  Fulton  Trust  Company,  a  New  York  cor- 
poration. The  principal  beneficiaries  under  the  will  are 
dtizeus  and  residents  of  States  of  the  United  States  other 
than  the  State  of  New  Jersey.  Under  the  will  the  wife 
takes  by  specific  legacies;  the  other  beneficiaries  are  specific 
and  general  l^^atees  not  rdated  to  the  deceased  and  a  son 
and  two  grandchildren,  who  take  the  residuary  estate. 

James  J.  Hill  died  May  29,  1916,  intestate,  a  resident 
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and  citizen  of  the  State  of  Minnesota,  leaving  a  widow  and 
nine  children.  Under  the  laws  of  Minnesota,  the  widow  in- 
herited one-third  of  the  real  estate  and  personal  property, 
and  each  of  the  children  two-twentynsevenths  thereof. 
The  entire  estate  descending  amounted  to  $53,814,762, 
which  included  real  estate  located  outside  of  New  Jersey, 
and  principally  in  Minnesota  and  New  York,  valued  at 
$1,885,120.  The  only  property  the  transfer  of  which  was 
subject  to  taxation  in  New  Jersey  was  stock  in  the  North- 
em  Securities  Company,  a  New  Jersey  corporation, 
valued  at  $2,317,564.68.  The  debts  and  administration 
expenses  amounted  to  $757,571.20. 

The  amoimt  of  the  assessment  in  the  McDonald  case  was 
$29,071.68.  In  the  Hill  case  the  tax  assessed  amoimted  to 
$67,018.43.  Following  the  statute,  the  tax  was  first  ascer- 
tained on  the  entire  estate  as  if  it  were  the  estate  of  a 
resident  of  the  State  of  New  Jersey,  with  all  the  decedent's 
property  both  real  and  personal  located  there;  the  tax  was 
then  apportioned  and  assessed  in  the  proportion  that  the 
taxable  New  Jersey  estate  bore  to  the  entire  estate. 

The  thing  complained  of  is,  that  applying  the  appor- 
tionment formula  fixed  by  the  statute,  in  the  cases  under 
review,  results  in  a  greater  tax  on  the  transfer  of  property 
of  the  estates  subject  to  the  jiuisdiction  of  New  Jersey 
than  would  be  assessed  for  the  transfer  of  an  equal  amount, 
in  a  similar  manner,  of  property  of  a  decedent  who  died  a 
resident  of  New  Jersey.  The  cause  of  this  inequality  is 
said  to  arise  because  of  imposing  the  graduated  tax,  pro- 
vided by  the  statute,  upon  estates  so  large  as  these.  If  a 
resident,  in  the  case  of  a  wife  or  children,  the  first  $5,000 
of  property  is  exempt,  the  next  $45,000  is  taxed  at  the  rate 
of  1%,  the  next  $100,000  at  the  rate  of  l}i%,  the  next 
$100,000  at  the  rate  of  2%,  and  the  remainder  at  the  rate 
of  3%.  The  contention  is,  that  appljdng  the  apportion- 
ment rule  provided  in  the  case  of  non-resident  estates,  a 
larger  amoimt  of  tax  is  assessed. 
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The  correctness  of  the  figures  deduced  from  the  appG- 
cation  of  the  statute  as  made  by  the  counsel  for  plaintiffs 
in  error  is  contested,  but  in  our  view  the  differences  are 
unimportant  unless  the  State  is  boimd  to  apply  the  same 
rule  to  the  transmission  of  both  classes  of  estates. 

Counsel  for  plaintiffs  in  enx>r  sum  up  their  objections  to 
the  statute,  based  on  the  Federal  Constitution,  as  follows: 

(1)  It  taxes  the  estates  of  non-residents  more  than  those 
of  residents  and  theiefore  gives  to  lesidents  privileges  and 
immunities  denied  to  non-residents. 

(2)  It  provides  for  a  tax  which  bears  unequally  and 
therefore  is  not  imposed  upon  a  xmif orm  rule  and  it  there- 
fore denies  to  non-residents  the  equal  protection  of  the  laws. 

(3)  It  taxes  the  transfer  of  a  non-resident's  property 
over  which  the  State  of  New  Jersey  has  no  jurisdiction 
while  it  expressly  omits  like  property  of  residents,  that 
is,  real  estate  without  the  State,  and  thereby  deprives  the 
non-resident  of  his  property  without  due  process  of  law. 

Before  taking  up  these  objections  it  is  necessary  to 
briefly  consider  the  nature  of  the  tax.  In  Carr  v.  Edwards, 
84  N.  J.  L.  667,  it  was  held  by  the  New  Jersey  Court  of 
Errors  and  Appeals  to  be  a  tax  upon  the  special  right,  the 
creation  of  the  statute,  of  an  executor  or  administrator 
of  a  non-resident  decedent  to  succeed  to  property  having 
its  situs  in  New  Jersey.  Of  §  12,  as  it  stood  in  the  original 
act  of  1909,  the  court  said:  "That  section  contains  nothing 
to  indicate  that  it  is  not  the  succession  of  the  New  Jersey 
representative  that  is  meant  to  be  taxed.  It  is  true  that 
the  tax  is  not  necessarily  five  per  cent,  upon  the  whole  New 
Jersey  succession.  The  amoxmt  depends  on  the  ratio  of 
the  New  Jers^  property  to  the  entire  estate  wherever  sit- 
uated. This,  however,  merely  affords  a  measure  of  the 
tax  imposed;  the  tax  is  still  by  the  very  words  of  the  sec- 
tion imposed  upon  the  property  located  within  this  state. 
The  reason  for  adopting  this  provision  was  to  make  sure 
that  the  rate  of  taxation  in  case  of  non-resident  decedents 
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should  equal  but  not  exceed  the  rate  imposed  in  the  case 
of  resident  decedents.    .    •    . 

''In  the  case  of  the  estates  of  non-resident  decedents,  it 
is  open  for  the  law  of  the  domicile  to  provide,  as  testators 
sometimes  do,  that  such  taxes  shall  be  a  general  charge 
against  the  estate.  Our  legislatiu^  must  be  assumed  to 
have  had  in  mind  its  lack  of  jurisdiction  over  legacies 
under  a  non-resident's  will,  and  in  order  to  protect  the  New 
Jersey  executor,  administrator  or  trustee  who  paid  the  tax, 
authorized  its  deduction  from  'property  for  distribution.' 
This  phrase  suffices  to  reach  not  only  a  distributive  share 
of  a  resident's  estate  in  case  of  intestacy,  but  the  whole  of 
the  New  Jersey  property  of  a  non-resident  when  turned 
over  to  the  executor  or  administrator  at  the  domicile  of 
the  decedent.  The  provision  for  both  cases — ^legacies  and 
property  for  distribution — demonstrates  that  the  legis- 
lature did  not  mean  to  provide,  as  counsel  contends,  for  a 
legacy  duty  only." 

This  language  correctly  characterizes  the  nature  and  ef- 
fect of  the  tax  as  imposed  imder  the  amendment  of  1914; 
but  that  act,  under  which  the  present  cases  arise,  instead 
of  reaching  "the  whole  of  the  New  Jersey  property  of  a 
non-resident  when  turned  over  to  the  executor  or  adminis- 
trator at  the  domicile  of  the  decedent,"  now  confines  the 
transfer  tax  upon  the  property  of  non-resident  decedents  to 
real  estate  and  tangible  personal  property  within  the 
State,  the  stock  of  New  Jersey  corporations,  and  the  stock 
of  national  banks  located  within  the  State. 

The  tax  is,  then,  one  upon  the  transfer  of  property  in 
New  Jersey,  to  be  paid  upon  turning  it  over  to  the  admin- 
istrator or  executor  at  the  domicile  of  the  decedent.  That 
transfers  of  this  nature  are  within  the  taxing  power  of  the 
State,  and  that  taxes  may  be  assessed  upon  such  rights 
owing  their  existence  to  local  laws,  and  to  them  alone,  is 
not  disputed.  The  right  to  inherit  property,  or  to  receive 
it  imder  testamentary  disposition,  has  been  so  frequently 
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held  to  be  the  creation  of  stautoiy  law,  that  it  is  quite  un- 
necessaty  to  dte  the  decisions  which  have  maintained  the 
principle.  While  this  is  confessedly  true,  the  assessment 
of  sudb  taxes  is,  of  course,  subject  to  appUcable  limitations 
of  the  state  and  federal  constitutions;  it  is  with  the  latter 
class  only  that  this  court  has  to  do. 

(1)  Taking  up,  then,  the  objections  raised  under  the 
Federal  Constitution,  it  is  said  that  the  law  (a)  denies  to 
citizens  of  other  States  the  privileges  and  immunities 
granted  to  citizens  of  the  State  of  New  Jersey,  in  violation 
of  par.  1,  §  2,  Art.  IV,  of  the  Federal  Constitution,  which 
reads:  '^The  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immimities  of  citizens  in  the  several  States;" 
(6)  abridges  the  privileges  and  immunities  of  plaintiffs  in 
error,  the  deceased  persons  whom  they  represent,  and 
those  taking  by  will  or  intestacy  under  them,  as  citizens 
of  the  United  States,  in  contravention  of  §  1  of  the  Four- 
teenth Amendment. 

The  provision  quoted  from  Art.  IV  of  the  Constitution 
was  intended  to  prevent  discrimination  by  the  several 
States  against  citizens  of  other  States  in  respect  of  the 
fundamental  privileges  of  citizenship.  As  is  said  by 
Judge  Cooley  in  his  Constitutional  Liinitations,  7th  ed., 
p.  569:  ''It  appears  to  be  conceded  that  the  Constitution 
secures  in  each  State  to  the  citizens  of  all  other  States  the 
right  to  remove  to,  and  cany  on  business  therein;  the 
right  by  the  usual  modes  to  acquire  and  hold  property,  and 
to  protect  and  defend  the  same  in  the  law;  the  right  to  the 
usual  remedies  for  the  collection  of  debts  and  the  enforce- 
ment of  other  personal  rights;  and  the  right  to  be  exempt, 
in  property  and  person,  from  taxes  or  burdens  which  the 
property,  or  persons,  of  citizens  of  the  same  State  are  not 
subject  to.''  Pavl  v.  Virginia^  8  Wall.  168,  180;  Ward  v. 
Maryland,  12  Wall.  418,  430. 

The  Fomteenth  Amendment  recognized  a  distinction 
between  citizenship  of  the  United  States  and  citizenship 
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of  one  of  the  States.  It  provides:  ''No  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privil^es  or 
immunities  of  citizens  of  the  United  States."  What  those 
privileges  and  immunities  were  was  imder  consideration 
in  Slaughter-House  Cases,  16  Wall.  36,  72-79,  where  it  was 
shown  (pp.  77-78)  that  it  was  not  the  purpose  of  this 
Amendment,  by  the  declaration  that  no  State  should  make 
or  enforce  any  law  which  should  abridge  the  privileges  and 
immunities  of  citizens  of  the  United  States,  to  transfer 
from  the  States  to  the  Federal  Government  the  security 
and  protection  of  those  civil  rights  that  inhere  in  state 
citiz^iship;  and  (p.  79)  that  the  privileges  and  immunities 
of  citizens  of  the  United  States  thereby  placed  beyond 
abridgment  by  the  States  were  those  which  owe  their 
existence  to  the  Federal  Government,  its  national  char- 
acter, its  constitution,  or  its  laws.  To  the  same  effect  is 
Duncan  v.  Missouri,  152  U.  S.  377,  382. 

We  are  unable  to  discover  in  the  statute  before  us, 
which  regulates  and  taxes  the  right  to  succeed  to  property 
in  New  Jersey  upon  the  death  of  a  non-resident  owner, 
any  infringqnent  of  the  rights  of  citizenship  either  of  the 
States  or  of  the  United  States,  secured  by  either  of  the 
consitututional  provisions  referred  to.  We  have  held  that 
the  protection  that  they  afford  to  rights  inherent  in  citi- 
zenship are  not  infringed  by  the  taxation  of  the  transfer 
of  property  within  the  jurisdiction  of  a  State  passing  by 
will  or  intestacy  where  the  decedent  was  a  non-resident  of 
the  taxing  State,  although  the  entire  succession  was  taxed 
in  the  State  where  he  resided.  BlacksUme  v.  Miller,  188 
U.  S.  189,  207. 

Upon  this  point  it  is  imnecessary  to  decide  whether  the 
case  might  not  be  rested  on  a  much  narrower  ground.  The 
alleged  discrimination,  here  complained  of,  so  far  as 
privileges  and  immunities  of  citizenship  are  concerned, 
is  not  strictly  appUcable  to  this  statute  because  the 
difference  in  the  method  of  taxation  rests  upon  residence 
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and  not  upon  citizenship.  La  Taurette  v.  McMaster,  248 
U.  S.  465. 

(2)  It  is  next  contended  that  the  effect  of  including  the 
property  beyond  the  jurisdiction  of  the  State  in  measuring 
the  tax,  amounts  to  a  deprivation  of  property  without  due 
process  of  law  because  it  in  effect  taxes  property  beyond 
the  jurisdiction  of  the  State. 

It  is  not  to  be  disputed  that,  consistently  with  the 
Federal  Constitution,  a  State  may  not  tax  property  beyond 
its  territorial  jurisdiction,  but  the  subject-matter  here  Teg- 
ulated  is  a  privilege  to  succeed  to  property  which  is  within 
the  jurisdiction  of  the  State.  When  tiie  State  levies  taxes 
within  its  authority,  property  not  in  itself  taxable  by  the 
State  may  be  used  as  a  measure  of  the  tax  imposed.  This 
principle  has  been  frequently  declared  by  decisions  of  this 
court.  The  previous  cases  were  reviewed  and  the  doctrine 
applied  in  Kansas  CUy^  Fort  Scott  &  Memphis  Ry.  Co,  v. 
Kansas,  240  U.  S.  227,  232.  After  deciding  that  the  privi- 
lege tax,  there  involved,  did  not  impose  a  burden  upon 
interstate  commerce,  this  court  held  that  it  was  not  in 
substance  and  effect  a  tax  upon  property  beyond  the 
State's  jurisdiction,  although  a  large  amount  of  the  prop- 
erty, which  was  referred  to  as  a  measure  of  the  assessment, 
was  situated  outside  of  the  State.  In  the  present  case  the 
State  imposes  a  privilege  tax,  clearly  within  its  authority, 
and  it  has  adopted  as  a  measure  of  that  tax  the  proportion 
which  the  specified  local  property  bears  to  the  entire  estate 
of  the  decedent.  That  it  may  do  so  within  limitations 
which  do  not  really  make  the  tax  one  upon  property  be- 
yond its  jurisdiction,  the  decisions  to  which  we  have  re- 
ferred clearly  establish.  The  transfer  of  certain  property 
within  the  State  is  taxed  by  a  rule  which  considers  the 
entire  estate  in  arriving  at  the  amoimt  of  the  tax.  It  is  in 
no  just  sense  a  tax  upon  the  foreign  property,  real  or  per- 
sonal. It  is  only  in  instances  where  the  State  exceeds  its  au- 
thority in  imposing  a  tax  upon  a  subject-matter  within  its 
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jurisdiction  in  such  a  way  as  to  really  amount  to  taxing 
that  which  is  beyond  its  authority,  that  such  exercise  of 
power  by  the  State  is  held  void.  In  cases  of  that  charac- 
ter the  attempted  taxation  must  fail.    Looney  v.  Crane  Co.j 

245  U.  S.  178;  International  Paper  Co.  v.  MassachusettSj 

246  U.  S.  135.  To  say  that  to  apply  a  different  rule  regu- 
lating succession  to  resident  and  non-resident  decedents  is 
to  levy  a  tax  upon  foreign  estates,  is  to  distort  the  statute 
from  its  purpose  to  tax  the  privilege,  which  the  statute 
has  created,  into  a  property  tax,  and  is  imwarranted  by 
any  purpose  or  effect  of  the  enactment,  as  we  view  it. 

(3)  It  is  further  contended  that  the  tax  bears  so  im- 
equally  upon  non-residents  as  to  deny  to  them  the  equal 
protection  of  the  laws. 

The  subject  of  taxes  of  this  character  was  given  full 
consideration  by  this  court  in  Magoun  v.  lUinoia  Tru^  & 
Savings  Bank,  170  U.  S.  283,  in  which  case  a  graded  legacy 
and  inheritance  tax  law  of  the  State  of  Illinois  was  sus- 
tained. The  statute  exempted  all  estates  valued  at  less 
than  $20,000,  if  passing  to  near  relations,  or  at  less  than 
$500  if  passing  to  those  more  remote,  made  the  rate  of  tax 
increasingly  greater  as  the  inheritances  increased,  and 
assessed  it  differently  according  to  the  relationship  of  the 
beneficiary  to  the  t^tator  or  intestate.  The  statute  was 
attacked  as  void  under  the  equal  protection  clause  of  the 
Fourteenth  Amendment,  but  was  held  to  be  valid.  Of 
this  class  of  taxes  the  court  said  (p.  288) :  ''Th^  l^erit- 
ance  taxes]  are  based  upon  two  principles:  1.  An  inherit- 
ance tax  is  not  one  on  property,  but  one  on  the  succession. 
2.  The  right  to  take  property  by  devise  or  descent  is  the 
creature  of  the  law,  and  not  a  natmal  right — a  privilege, 
and  therefore  the  authority  which  confers  it  may  impose 
conditions  upon  it.  From  these  principles  it  is  deduced 
that  the  States  may  tax  the  privilege,  discriminate  be- 
tween relatives,  and  between  these  and  strangers,  and 
grant  exemptions;  and  are  not  precluded  from  this  power 
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by  the  provisions  of  the  respective  state  constitutions 
requiring  unifonnity  and  equality  of  taxation." 

And  upon  examining  (pp.  296,  297)  the  classification 
upon  which  the  provisions  of  the  Illinois  statute  wero 
based,  the  court  found  thero  was  no  denial  of  the  equal 
protection  of  the  laws  either  in  discriminating  between 
those  lineally  and  those  collaterally  related  to  decedent, 
and  those  standing  as  strangers  to  the  blood,  or  in  in- 
creasing the  proportionate  burden  of  the  tax  progressively 
as  the  amoimt  of  the  benefit  increased. 

Equal  protection  of  the  laws  requires  equal  operation 
of  the  laws  upon  all  persons  in  like  ciroumstances.  Under 
the  statute,  in  the  present  case,  the  graduated  taxes  aro 
levied  equidly  upon  all  interests  passing  from  non-resident 
testators  or  intestates.  The  tax  is  not  upon  property,  but 
upon  the  privil^e  of  succession,  whidi  the  State  may 
grant  or  withhold.  It  may  deny  it  to  some  and  give  it  to 
others.  The  State  is  dealing  in  this  instance  not  with  the 
transfer  of  the  entire  estate,  but  only  with  certain  classes 
of  property  that  are  subject  to  the  jurisdiction  of  the 
State.  It  must  find  some  rule  which  will  adequately  deal 
with  this  situation.  It  has  adopted  that  of  the  proportion 
of  the  local  estate  in  certain  property  to  the  entiro  estate 
of  the  decedent.  In  making  cla^^dfication,  which  has  been 
uniformly  held  to  be  within  the  power  of  the  State,  in- 
equaUties  necessarily  arise,  for  some  classes  aro  readied, 
and  others  omitted,  but  this  has  never  been  held  to  render 
such  statutes  imconstitutional.  Beers  v.  Glynn,  211  U.  S. 
477.  This  principle  has  been  recognized  in  a  series  of  cases 
in  this  court.  Board  of  Education  v.  lUinoia,  203  U.  S. 
553;  Campbell  v.  Califamia,  200  U.  S.  87;  Keeney  v.  New 
York,  222  U.  S.  525.  It  has  been  uniformly  held  that  the 
Fourteenth  Amendment  does  not  deprive  the  States  of 
the  right  to  determine  the  limitations  and  restrictions 
upon  the  right  to  inherit  property,  but  ''at  the  most  can 
only  be  held  to  restrain  such  an  exercise  of  power  as  would 
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exclude  the  conception  of  judgment  and  discretion,  and 
which  would  be  so  obviously  arbitrary  and  unreasonable 
as  to  be  beyond  the  pale  of  governmental  authority/' 
Campbell  v.  Califomia,  200  U.  S.  95.  In  upholding  the 
validity  of  a  graduated  tax  upon  the  transfer  of  personal 
property,  to  take  effect  upon  the  grantor's  death,  we  said 
in  Keeney  v.  New  York,  supra,  p.  535:  *^The  validity  of 
the  tax  must  be  determined  by  the  laws  of  New  York.  The 
Fourteenth  Amendment  does  not  diminish  the  taxing 
power  of  the  State,  but  only  requires  that  in  its  exercise 
the  citizen  must  be  afforded  an  opportimity  to  be  heard 
on  all  questions  of  Uability  and  vdue,  and  shall  not,  by 
arbitrary  and  discriminatory  provisions,  be  denied  equal 
protection.  It  does  not  deprive  the  State  of  the  power  to 
select  the  subjects  of  taxation.  But  it  does  not  follow  that 
because  it  can  tax  any  transfer  (Hatch  v.  Reardan,  204 
U.  S.  152,  159),  that  it  must  tax  all  transfers,  or  that  all 
must  be  treated  alike." 

In  order  to  invalidate  this  tax  it  must  be  held  that  the 
difference  in  the  manner  of  assessing  transmission  of  prop- 
erty by  testators  or  intestates,  as  between  resident  and 
non-resident  decedents,  is  so  wholly  arbitrary  and  im- 
reasonable  as  to  be  beyond  the  legitimate  authority  of  the 
State.  We  are  not  prepared  so  to  declare.  The  resident 
testator  or  intestate  stands  in  a  different  relation  to  the 
State  than  does  the  non-resident.  The  resident's  property 
is  usually  within  the  ready  control  of  the  State,  and  easily 
open  to  inspection  and  discovery  for  taxation  purposes,  by 
means  quite  different  from  those  afforded  in  cases  of  local 
holdings  of  non-resident  testators  or  intestates.  As  to  the 
resident,  his  entire  intangible,  and  usually  most  of  his 
tangible  property,  pay  tribute  to  the  State  when  trans- 
ferred by  will  or  intestacy;  the  transfer  of  the  non-resident's 
estate  is  taxed  only  so  far  as  his  estate  is  located  within  the 
jurisdiction  and  only  so  far  as  it  comes  within  the  descrip- 
tion of  "real  property  within  this  State,  or  of  goods,  wares, 
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and  merchandise  within  this  State,  or  of  shares  of  stock  of 
corporations  of  this  State,  or  of  national  banking  associa- 
tions located  in  this  State."  Simple  contract  debts  owing 
by  New  Jersey  debtors  to  non-residents  and  some  other 
kinds  of  prop^y  of  non-residents  are  exempt,  although  it 
is  settled  that,  for  the  purpose  of  foimding  administration, 
simple  contract  debts  are  assets  at  the  domicile  of  the 
debtor;  Wyman  v.  Halstead,  109  U.  S.  664,  656;  and  that 
the  State  of  the  debtor's  domicile  may  impose  a  succession 
tax;  Blackstme  v.  MiUer,  188  U.  S.  189, 205;  Baker  v.  Baker, 
Ecdea  &  Co.,  242  U.  S.  394, 401. 

The  question  of  equal  protection  must  be  decided  as 
between  resident  and  non-resident  decedents  as  classes, 
rather  than  by  the  incidence  of  the  tax  upon  the  particular 
estates  whose  representatives  are  here  complaining.  Ab- 
solute equality  is  impracticable  in  taxation,  and  is  not 
required  by  the  equal  protection  clause.  And  inequal- 
ities that  result  not  from  hostile  discrimination,  but  occa- 
sionally and  incidentally  in  the  application  of  a  system  that 
is  not  arbitrary  in  its  classification,  are  not  sufficient  to 
defeat  the  law. 

In  our  opinion,  there  are  substantial  differences  which 
within  the  rules  settled  by  this  court  permit  the  classifica- 
tion which  has  been  accomplished  by  this  statute.  St. 
Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S.  350, 
367,  and  cases  cited. 

Finding  no  eiror  in  the  judgments  of  the  Court  of  Errors 
and  Appeals  of  the  State  of  New  Jersey,  the  same  are 

Affirmed. 

Mb.  Justice  Hol&ibs  dissenting. 

Many  things  that  a  legislature  may  do  if  it  does  them 
with  no  ulterior  purpose,  it  cannot  do  as  a  means  to  reach 
what  is  beyond  its  constitutional  power.  That  I  imder- 
stand  to  be  the  principle  of  Western  Union  Telegraph  Co. 
V.  Kansas;  PvUman  Company  v.  Kansas,  and  other  case^ 
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in  216  U.  S.  Western  Union  Tdegraph  Co.  v.  Foster,  247 
U.  S.  105,  114.  New  Jersey  cannot  tax  the  property  of 
Hill  or  McDonald  outside  the  State  and  cannot  use  her 
power  over  property  within  it  to  accomplish  by  indirection 
what  she  cannot  do  directly.  It  seems  to  me  that  that  is 
what  she  is  trying  to  do  and  therefore  that  the  judgments 
of  the  Court  of  Errors  and  Appeals  should  be  reversed. 

It  seems  to  me  that  when  property  outside  the  State  is 
taken  into  account  for  the  purpose  of  increasing  the  tax 
upon  property  within  it,  the  property  outside  is  taxed  in 
effect,  no  matter  what  form  of  words  may  be  used.  It 
appears  to  me  that  this  cannot  be  done,  even  if  it  should 
be  done  in  such  a  way  as  to  secure  equality  between  resi- 
dents in  New  Jersey  and  those  in  other  States. 

New  Jersey  could  not  deny  to  residents  in  other  States 
the  right  to  take  legacies  which  it  granted  to  its  own  cit- 
izens, and  therefore  its  power  to  prohibit  all  legacies  can- 
not be  invoked  in  aid  of  a  principle  that  affects  the  foreign 
residents  alone.  In  Kansas  Ciiy,  Fort  Scott  <t  Memphis 
Ry.  Co.  V.  Kansas,  240  U.  S.  227, 235,  the  State  could  have 
refused  incorporation  altogether  and  therefore  could  im- 
pose the  carefully  limited  condition  that  was  upheld. 

The  Chief  Justice,  Mr.  Justice  VanDevantbr  and 
Mr.  Justigb  McReynolds  conciur  in  the  opinion  that  I 
express. 
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APPEAL  FBOM  THE  COURT  OF  CLAIMS. 

No.  122.    MotioQ  to  dismisB  or  aflSrm  submitted  October  13,  IMO.-— 

Decided  November  10,  1919. 

To  review  a  judgment  of  the  Court  of  Claims  dismissing  a  petition  for 
want  of  jurisdiction  upon  the  ground  that  the  facts  alleged  have  no 
tendency  to  establish  a  contract  with  the  United  States,  a  finding 
of  facts  is  not  essential.   P.  546. 

Paragraph  13  of  Article  8  of  the  Articles  for  the  Government  of  the 
Navy  (Rev.  Stats.,  §  1624),  which  imposes  a  penalty  on  any  person 
in  the  Navy  who  receives,  etc.,  on  board  his  vessel  any  goods  or 
merchandise,  for  freight,  sale  or  traffic,  except  gold,  silver  or  jewels, 
for  freight  or  safe-keeping;  or  who  demands  or  receives  any  compensa- 
tion for  the  receipt  or  transportation  of  any  other  article  than  gold, 
silver  or  jewels,  without  authority  from  the  President  or  the  Secretary 
of  the  Navy;  recognizes  and  limits  the  preexisting  discretion  of 
commanding  officers  to  receive  property  on  board  for  the  protection 
of  private  rights;  and  neither  under  this  statute  nor  under  §  1020 
of  the  Navy  Regulations,  by  which  the  compensation  for  the  per- 
mitted service  is  to  be  applied  to  the  benefit  of  officers  and  men, 
does  such  a  deposit  of  gold  give  rise  to  any  contract  with  the  United 
States.    P.  547. 

48  Ct.  Clms.  161,  affirmed. 

The  case  is  stated  in  the  opinion. 

The  Solicitor  General,  Mr,  Assistant  Attorney  General 
Davis  and  Mr.  George  M.  Anderson,  for  the  United  States, 
in  support  of  the  motion. 

Mr.  William  R.  Andrews  and  Mr.  George  H.  Lamar, 
for  appellant,  in  opposition  to  the  motion.  Mr.  Thomas 
M.  Henry  was  on  the  brief. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  to  recover  from  the  United  States 
$51,000  in  American  gold  coin  with  interest  from  1869, 
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based  upon  a  contract  alleged  to  have  been  made  in  that 
year  by  the  United  States  as  the  result  of  a  deposit  of  the 
principal  sum  claimed  on  a  war  vessel  of  the  United  States. 
The  court,  concluding  that  the  facts  alleged  had  no  sub- 
stantial tendency  to  establish  a  contract  liability  on  the 
part  of  the  United  States  either  express  or  implied,  dis- 
missed the  suit  for  want  of  jurisdiction,  as  its  power  to 
adjudge  against  the  United  States  extended  only  to  obli- 
gations of  that  character.  A  written  opinion  was  filed, 
but  no  finding  of  facts  was  made.  The  United  States 
suggests  that  the  cause  be  remanded  for  such  finding,  but 
if  that  course  were  pursued  only  the  relevant  facts  could 
be  embraced  in  the  finding  and,  as  all  such  facts  were  ad- 
mitted by  the  court  below,  the  case  is  open  to  our  con- 
sideration and  we  think  there  is  no  necessity  for  remand- 
ing it. 

In  the  petition  which  was  filed  in  1902  by  Ricardo 
Cartas,  now  the  appellant,  it  was  alleged  that  about  33 
years  before,  in  January,  1869,  Carlos  de  Castillos  depos- 
ited on  board  the  American  flagship  "Contoocook,"  then 
in  Havana  Harbor,  Spanish  gold  the  equivalent  of  $51,000 
in  American  gold  coin.  It  was  aUeged  that  the  deposit 
was  evidenced  by  a  receipt  given  by  the  American  consul 
at  Havana  and  that  the  petitioner  was  the  grandson  of 
Castillos  and  was  vested  by  inheritance  with  all  his  rights 
growing  out  of  the  deposit.  It  was  further  alleged  that  the 
deposit  was  a  contract  between  the  depositor  and  the 
United  States  binding  the  United  States  to  preserve  and 
retiun  the  deposit  when  demanded,  and  that  it  had  never 
been  returned;  indeed,  that  no  demand  for  its  return  had 
been  made  during  the  time  which  elapsed  either  by  Castil- 
los or  by  anyone  authorized  to  represent  him  or  his  inter- 
est. Further,  it  was  averred  that,  although  it  appeared 
from  the  files  of  the  Navy  Department  that  a  few  months 
after  the  deposit  was  made,  tiiat  is  in  April,  1869,  it  had 
been  returned  by  the  officer  commanding  the  "Contoo- 
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oook"  to  one  Arredondo,  acting  as  the  agent  of  Castillos 
and  who  was  believed  by  such  commanding  officer  to  be 
fully  authorized  to  receive  it,  nevertheless  the  contract 
obligation  on  the  part  of  the  United  States  yet  existed 
because  said  Arredondo  was  not  the  agent  of  Castillos  and 
the  United  States  remained  bound  to  return  the  said 
deposit  and  was  not  relieved  therefrom  by  the  payment 
made  by  such  officer,  although  in  good  faith,  to  a  person 
not  entitled  to  receive  it. 

Admitting  the  facts  thus  allied,  it  is  indisputable  that 
the  only  question  for  decision  is  the  making  of  the  allied 
contract  with  the  United  States.  Indeed,  it  is  to  that 
question  and  to  that  question  alone  that  the  errors  as- 
signed and  the  contentions  advanced  to  sustain  them 
relate.  They  all  are  based  upon  a  power  in  the  command- 
ing officer  to  contract  on  behalf  of  the  United  States 
asserted  to  be  conferred  by  Paragraph  13  of  Article  8  of 
the  "Articles  for  the  Government  of  the  Navy"  (Rev. 
Stats.,  §  1624),  as  elucidated  by  §  1020  of  ihe  Navy  Regu- 
lations. A  brief  reference  to  the  matters  thus  relied  upon 
will  bring  us  to  the  end  of  the  controversy. 

The  first,  the  statutory  provision,  imposes  a  penalty 
upon  any  person  in  the  Navy  who — "takes,  receives,  or 
permits  to  be  received,  on  board  the  vessel  to  which  he 
is  attached,  any  goods  or  merchandise,  for  freight,  sale,  or 
traffic,  except  gold,  silver,  or  jewels,  for  freight  or  safe- 
keeping; or  demands  or  receives  any  compensation  for 
the  receipt  or  transportation  of  any  other  article  than 
gold,  silver,  or  jewels,  without  authority  from  the  President 
or  the  Secretary  of  the  Navy." 

The  wide  discretion  possessed  by  the  commanding 
officer  of  a  naval  vessel  concemiag  the  receipt  on  board, 
for  the  protection  of  private  rights,  of  gold,  silver  or  jewels, 
which  it  was  the  obvious  purpose  of  this  statute  not  to 
modify,  since  the  power  as  to  such  articles  was  excepted 
from  the  additional  limitation  which  the  statute  imposed 
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as  to  other  articles,  affords  no  ground  for  the  implication 
that  contract  obligations  would  automatically  arise  as 
against  the  United  States  from  the  mere  exercise  by  the 
officer  of  his  discretion.  A  consideration  of  the  nature  of 
the  objects  which  the  provision  excepted  and  the  complex 
and  varied  character  of  the  conditions  which  might  call 
for  the  exercise  of  the  discretion  add  cogency  to  this  view 
and  at  once  suggest  the  incongruity  and  conffict  which 
must  result  from  the  contrary  contention. 

And  this  view  serves  also  to  dispose  of  the  contention 
based  upon  §  1020  of  the  Navy  Regulations  which  but 
comprehensively  recognizes  that  compensation  due  for 
services  rendered  as  the  result  of  the  exercise  of  the  dis- 
cretion of  the  officer,  to  permit  the  articles  in  question  to 
be  taken  on  board,  should  be  applied,  not  for  the  benefit  of 
the  United  States  in  virtue  of  any  contract  relation  with 
the  subject,  but  for  the  benefit  of  the  officers  and  men 
designated  in  the  proportions  stated  in  the  r^ulation. 
Indeed,  the  codrdination  which  the  regulation  thus  mani- 
fests between  the  burden  resulting  from  the  exercise  of  the 
discretion  to  receive  on  board  and  the  distribution  of  the 
emoluments  arising  from  its  exertion  serves  to  point  out 
the  entire  luiison  between  the  expression  of  legislative 
power  and  the  administrative  regulation  and  to  make 
clear  the  disregard  of  both  which  would  inevitably  result 
from  sustaining  the  contention  as  to  contract  obligation 
on  the  part  of  the  United  States  now  relied  upon. 

Affirmed. 
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UNITED  STATES  ON  THE  RELATION  OF  ALASKA 
SMOKELESS  COAL  COMPANY  v.  LANE,  SEC- 
RETARY OF  THE  INTERIOR,  ET  AL. 

ERROR  TO  THE  COURT    OF  APPEALS   OF  THE  DISTRICT  OP 

COLUBfBIA. 

No.  96.    Argued  October  14,  1919.— Decided  November  10,  1919. 

rhe  Act  of  April  28, 1904,  §  1,  c.  1772, 33  Stat.  525,  provided  that  the 
locator  of  unsurveyed  coal  land  in  Alaska  "shall  have  opened  or  im- 
proved a  coal  mine;"  upon  an  application  for  patent  the  Secretary 
of  the  Interior  construed  this  as  requiring  that  the  work  done  evince 
a  purpose  to  open  or  improve  a  producing  mine;  and,  examining  the 
undisputed  facts  as  to  the  work  relied  on,  which  consisted  of  more  or 
less  superficial  excavations  exposing  coal,  found  that  it  was  done 
for  prospecting  purposes  and  that  it  did  not  satisfy  the  statute. 
Heldf  not  arbitrary  even  if  erroneous;  and  not  subject  to  revision 
by  mandamus.    P.  552. 

ffe£i,  further,  that  the  Secretary's  discretion  in  the  matter  was  not 
foreclosed  by  rulings  in  earlier  cases,  as  to  what  constitutes  the 
opening  or  improvement  of  a  mine,  said  to  have  been  relied  on  in 
the  making  of  the  locations,  but  the  effect  of  which  is  found  not  to 
be  inconsistent  with  the  decision  complained  of.     P.  553. 

46  App.  D.  C.  443,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Dean  Burkfieimer,  with  whom  Mr.  Charles  E. 
Shepard,  Mr.  James  R.  Caton,  Mr.  StarUon  C.  Peelle  and 
Mr.  C.  F.  R.  OgUby  were  on  the  brief,  for  plaintiff  in  error. 

Mr.  Assistant  Attorney  General  Neheker,  with  whom  The 
Solicitor  General  was  on  the  brief,  for  defendants  in  error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

Petition  for  mandamus  to  require  the  Secretary  of  the 
Interior  and  the  Conmiissioner  of  the  General  Land  Office 
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to  approve  and  pass  to  patent  the  application  of  the  peti- 
tioner for  certain  coal  claims,  or  to  show  cause  why  they 
have  not  done  so. 

Respondents  replied  that  they  are  constituted  by  law 
the  sole  agents  of  the  Government  in  the  administration 
and  disposal  of  the  public  lands  by  and  through  the  means 
appointed  by  Congress  and  have  exclusive  jurisdiction 
to  determine  the  validity  of  all  claims  or  applications  to 
enter  or  acquire  any  part  of  them^  and  that  the  discharge 
of  that  duty  involves  judgment  and  discretion. 

And  fiu^er  replied  that  petitioner  sought  to  acquire 
title  to  the  coal  claims  imder  the  Act  of  April  28,  1904, 
c.  1772,  33  Stat.  525,  and  the  Act  of  May  28,  1908,  c. 
211,  35  Stat.  424,  by  virtue  of  the  locations  set  out  in  the 
petition.  That  the  locations  came  on  to  be  heard  and  that 
they,  respondents,  after  considering  all  of  the  evidence 
and  applying  the  law  thereto,  found  and  determined  that 
the  locations  involved  were  invalid,  the  locators  not  having 
opened  or  improved  any  mine  or  mines  of  coal  on  any  of 
the  tracts  of  land  in  controversy  as  required  by  the  cited 
statutes,  and  that  petitioner  was  not  entitled  to  purchase 
the  same,  and  thereupon  respondents  in  the  exercise  of 
their  discretion  and  judgment  rejected  the  application. 

Hence  they  prayed  that  the  rule  against  them  be  dis- 
charged and  the  petition  dismissed. 

Petitioner  demurred  to  the  reply  on  the  ground  that 
it  did  not  set  forth  any  substantial  or  legal  defense.  The 
demurrer  was  overruled  and  petitioner  electing  to  stand 
upon  it,  the  rule  to  show  cause  was  discharged  and  the 
petition  dismissed.  The  judgment  was  affirmed  by  the 
Court  of  Appeals. 

The  question  in  the  case,  therefore,  is  direct,  that  is, 
the  power  of  the  Land  Office  under  the  cited  statutes  and 
the  facts  recited  in  the  petition.  This  power,  we  may  say 
at  the  outset,  necessarily  is  something  more  than  minis- 
terial, the  mere  yielding  to  and  registry  of  any  demand. 
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and  yet,  on  the  other  hand,  not  arbitrary,  without  statu- 
tory direction  or  regulation  by  settled  rules  and  principles. 
In  other  words,  the  Land  Office  is  like  any  other  tribunal — 
its  institution  and  purpose  defining  and  measiuing  its 
power,  the  determining  elements  being  those  of  fact  and 
law,  upon  which  necessarily  judgment  must  be  passed. 

What  are  the  elements  of  fact  and  of  law  in  the  present 
case?  As  set  forth  in  the  petition  they  are  these: 

Sections  2347  to  2352  of  the  Revised  Statutes  provide 
for  the  entiy  of  vacant  coal  lands,  160  acres  to  an  individ- 
ual, 320  acres  to  an  association,  who  have  opened  and  inir 
proved,  or  shall  "open  and  improve,  [italics  ours]  any  coal 
mine  or  mines  upon  the  public  lands"  (§  2348). 

These  sections  were  extended  to  Alaska  by  an  act  passed 
June  6,  1900,  [c.  796,  31  Stat.  658]  and  the  latter  act  was 
amended  by  the  Act  of  April  28, 1904,  supra,  §  1  of  which 
provides  "That  any  person  or  association  of  persons 
qualified  to  make  entry  imder  the  coal-land  laws  of  the 
United  States,  who  shall  have  opened  or  improved  [italics 
ours]  a  coal  mine  or  coaJ  mines  on  any  of  the  imsurveyed 
pubUc  lands  of  the  United  States  in  the  district  of  Alaska, 
may  locate  the  lands  upon  which  such  mine  or  mines  are 
situated.    ..." 

Section  2  of  the  act  provides  for  the  application  for  and 
issue  of  patent. 

The  Act  of  May  28, 1908,  provides  for  the  consolidation 
of  claims  and  their  inclusion  in  a  single  claim.  It  is  other- 
wise of  no  importance. 

It  will  be  observed  that  the  only  substantial  difference 
between  the  sections  of  the  Revised  Statutes  and  the  act 
extending  them  to  Alaska  is  that  by  the  former  the  right 
of  location  is  granted  to  one  or  those  "who  have  opened 
and  improved"  a  mine  or  mines,  and  by  the  latter  the 
grant  is  to  one  or  those  "who  shall  have  opened  or  im- 
proved" a  mine  or  mines. 

Petitioner  in  great  volume  asserts  locations  under  the 
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Act  of  April  28, 1904,  to  which  locations  it  has 
The  facts  conceming  them  are  not  in  dispute;  but  whether 
what  was  done  constituted  an  opening  or  improvement  of 
mines  and  constrained  a  decision  other  than  that  given  by 
the  Land  Office,  is  in  dispute. 

Eight  locations  were  made,  all  of  which  were  conveyed 
by  the  asserted  locators  to  petitioner  in  March,  1909. 
Surveys  were  made  of  the  locations,  which  surveys  were 
duly  examined  and  filed  in  the  proper  land  office  in  Alaska; 
and  in  1909  petitioner  paid  to  the  Treasurer  of  the  United 
States  ten  dollars  for  each  acre  surveyed,  in  the  aggregate 
$9,905.74,  and  made  application  to  the  then  Secretary 
of  the  Interior  through  the  local  land  office  for  a  patent, 
tendering  due  proof  of  the  locations  of  each  applicant. 
Notice  was  posted. 

April  26,  1912,  at  the  local  land  office  (Jimeau),  imder 
the  direction  of  the  Conmiissioner  of  the  General  land 
Office,  proceedings  were  instituted  against  the  application 
of  petitioner  upon  the  groimd,  among  others,  that  neither 
of  the  claimants  prior  to  making  the  locations  or  at  any 
time  thereafter  and  prior  to  filing  notice  of  the  locations, 
opened  or  improved  any  mine  or  mines  of  coal  on  any  of 
the  tracts  of  land  as  required  by  the  Act  of  April  28, 1904. 

Proofs  were  taken  upon  the  charges  and  the  register  and 
receiver  sustained  them  and  decided  and  recommended 
that  the  application  for  a  patent  be  rejected. 

Upon  an  appeal  to  the  Commissioner  the  decision  of  the 
local  officers  was  approved  after  a  circumstantial  review 
of  the  case;  and  again  upon  appeal  from  the  Commission- 
er's decision,  by  the  Secretary  of  the  Interior. 

All  of  the  officers  decided  that  the  acts  of  Congress  con- 
templated as  a  basis  of  a  valid  location  the  opening  and 
developing  of  a  producing  mine  of  coal  and  that  work  per- 
formed upon  a  claim  for  prospecting  purposes  does  not 
fulfill  the  requirement.  And  that  such  was  the  character 
of  the  work  done  upon  the  claims  in  question  was  the  de- 
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duction  of  the  officers.  ''Shallow  surface  cuts  and  open- 
ings "  the  work  was  denominated,  and  not  made  "for  the 
purpose  of  the  opening  or  improving  of  a  producing  coal 
mine  or  mines." 

The  characterization,  purpose  and  effect  thus  ascribed 
to  the  work  of  the  claimants  are  contested  and  it  is  in- 
sisted that  the  amount  and  effect  of  the  work  done  con- 
stituted an  opening  and  improving  of  mines  and  con- 
strained an  opposite  conclusion  and  judgment  from  that 
of  the  Land  Office,  and  it  is  insisted,  indeed,  that  a  con- 
trary conclusion  was  constrained  not  only  by  the  provi- 
sions of  the  statutes  but  by  previous  rulings  of  the  depart- 
ment, under  the  assurance  of  which  the  locations  were 
made  and  thereby  acquired  the  quality  of  vested  rights  to 
be  recognized  by  the  issue  of  patent  as  a  matter  of  com^e — 
an  irresistible  right,  therefore,  having  legal  remedy  in  man- 
damus. It  is  hence  insisted  that  "the  resi)ondent  [Secre- 
tary of  the  Literior]  and  his  said  subordinates  have  erred, 
not  in  the  facts,  but  in  their  interpretation  and  construc- 
tion of  the  acts  of  Congress  and  of  the  law  pertaining  to 
coal  mines  in  or  under  public  lands  of  the  United  States  in 
Alaska,  and  to  the  rights  of  location,  application  and  pat- 
ent thereof  by  locators  and  their  assigns  .  .  .  and 
thereby  exceeding  his  and  their  powers  and  jmisdiction." 

The  contention  is  repeated  in  petitioner's  brief  in  various 
ways  and  illustrations.  Cases  besides  are  cited  with  the 
assertion  that  in  such  situation  there  is  no  room  for  the 
exercise  of  "discretion"  but  that  it  is  the  imperative 
duty  of  the  Secretary  to  issue  a  patent,  the  right  to  it  hav- 
ing become  vested. 

Undoubtedly  there  may  be  cases  in  which  rights  had 
actually  accrued  and  nothing  remained  to  the  Secretary 
but  their  recognition,  and  counsel  have  collected  and  urged 
such  as  they  deem  in  point;  ^  but  the  present  case  lacks 

» Cudney  v.  Flannery,  1  L.  D.  165;  M.  K.  &  T,  Ry,  v.  Buck  (L.  D. 
unreported) ;  Miner  v.  MarioU,  2  L.  D.  709;  Milne  v.  EUsvoorth,  3  L.  D. 
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their  essential  condition.  The  decision  of  the  local  land 
officers  and  that  of  the  Commissioner  and  Secretary  dis- 
prove the  assumption  that  counsel  make  that  there  was 
only  an  interpretation  and  construction  of  the  acts  of  Con- 
gress. On  the  contrary  there  was  a  painstaking  considera- 
tion and  review  of  the  evidence  and  a  determination  of  its 
probative  strength,  and  the  deduction  was  that  what  was 
done  was  for  prospecting  purposes  merely  and  did  not  sat- 
isfy the  requirements  of  the  acts  of  Congress — a  purpose 
to  open  or  improve  a  mine  or  mines.  And  necessarily 
there  is  a  difference  in  the  purposes,  a  difference  between 
a  mere  discovery  or  exposition  of  a  vein  of  mineral  and  its 
development.  Counsel's  contention  confounds  the  differ- 
ence and  insists  that  it  is  established  by  the  rulings  in 
prior  cases  in  the  department  that  a  mine  is  opened  or  im- 
proved by  an  "actual  excavation  of  the  earth,  whether  by 
open  cut  or  timnel,  so  as  to  expose  a  vein  of  coal,  which  is 
the  coal  mine."  And  this,  it  is  contended,  has  become  a 
principle  of  decision  and  has  the  insistent  quality  of  stare 
decisis — commanding  a  specific  conclusion,  superseding 
by  its  automatism  any  discretionaiy  function  in  the  land 
officers. 

It  is  not  necessaiy  to  review  the  cases.  It  is  enough  to 
say  that  they  have  not  the  inflexibility  ascribed  to  them. 
And  this  can  be  illustrated.  Counsel  speak  of  exposition 
of  a  vein  by  a  "cut  or  tunnel.''  How  deep  or  extensive 
must  either  be  to  invoke  the  principle?  And  is  the  prin- 
ciple confined  to  such  or  is  it  appUcable  whatever  the  kind 
or  extent  of  the  work — ^by  any  distiurbance  of  the  surface 
or  without  any  disturbance  if  the  vein  be  above  the  sur- 

213;  Henry  W.  FusSy  5  L.  D.  167;  Oliver  v.  Thomas,  5  L.  D.  289;  WaUs  v. 
Forsyth,  5  L.  D.  624;  Williams  v.  Loew,  12  L.  D.  297;  James  B.  Weaser, 
15  L.  D.  553;  Roy  McDonald,  36  L.  D.  205;  Oliver  v.  Bates,  36  L.  D. 
t23;  Bertram  C.  Noble,  43  L.  D.  75;  Fisher  v.  Heirs  of  Rule,  43  L.  D. 
217;  Siletz  Indian  Lands,  42  L.  D.  244;  Rough  Rider  and  other  Lode 
Mining  Claims,  42  L.  D.  584. 
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face?  Manifestly  judgment  in  all  cases  must  be  exercised 
— judgment  not  only  of  the  law  but  what  was  done  under 
the  law,  and  its  sufficiency  to  avail  of  the  grant  of  the  law. 

Li  Riverside  OU  Co.  v.  Hitchcodc,  190  U.  S.  316,  it  was 
said  that  Congress  has  constituted  the  Land  Department 
the  administrator  of  the  public  lands  and  for  the  discharge 
of  this  duty  invested  it  with  judicial  functions  which  are 
not  subject  to  review  by  injunction  or  mandamus.  This 
was  repeated  and  applied  in  Ness  v.  Fisher,  223  IT.  S.  683. 

Coimsel  contest  the  application  of  these  cases  and  dis- 
tinguish them  from  that  at  bar  by  the  difference  between 
ministerial  and  judicial  action,  and  assert  ''that  the  Sec- 
retary has  essentially  altered  the  law  by  converting  the 
essential  terms  of  it,  upon  which  oiu:  rights  are  based,  to 
terms  of  another  meaning,  and  that  that  is  an  arbitrary 
act  which  the  coiurts  can  control  and  overrule."  If  the 
accusation  were  true  the  conclusion  might  follow;  but  the 
accusation  is  not  true.  We  rest  on  this  declaration.  It 
would  extend  this  opinion  too  much  to  trace  through  the 
ingenuity  of  counsel's  reasoning  in  a  very  long  brief  and 
the  citation  and  analysis  of  many  cases  the  distinction  they 
rely  on,  that  is,  the  distinction  between  formal  and  dis- 
cretionaiy  action.  Undoubtedly  there  is  that  distinction. 
Lane  v.  Hoglund,  244  U.  S.  174.  But  where  there  is  dis- 
cretion, as  we  think  there  is  in  this  case,  even  though  its 
conclusion  be  disputable,  it  is  impregnable  to  mandamus. 
Riverside  OH  Co.  v.  Hitchcock  and  Ness  v.  Fisher,  supra. 

Judgment  affirmed. 
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No.  38.    Argued  October  14,  1010.— Decided  No^onber  10, 1919. 

Under  a  covenant  in  a  long  lease  of  its  railroad  properties,  made  in  1871 
by  the  Lehigh  Coal  &  Navigation  Company  to  the  Central  Railroad 
of  New  Jersey,  a  connecting  carrier,  the  coal  of  the  Lehigh  Company 
was  transported  from  its  mines  in  Pennoylvania  to  New  Jersey  points 
at  rates  less  than  were  charged  by  the  Central  on  coal  from  other 
mines  of  the  same  region;  the  allowance  was  indicated  in  all  tariffs 
(262  in  number)  filed  by  the  Central  in  and  after  the  year  of  the 
Hepburn  Act  (1906),  by  a  note  not  specifying  it  in  figures  but  re- 
ferring to  the  lease  and  covenant;  and  for  receiving  such  allowances 
in  the  years  1912-1915,  the  Lehigh  Company  was  indicted  for 
knowingly  receiving  rebates  or  concessions  whereby  the  coal  was 
transported  at  a  less  rate  than  that  named  in  the  tariffs,  in  violation 
of  the  Elkins  Act  as  amended  by  the  Hepburn  Act  (c.  3591, 34  Stat. 
584).  Discrimination  was  not  charged.  Held,  that  the  defendant 
was  entitled  to  prove  that  it  received  such  allowances  in  the  honest 
belief  that  they  were  sufficiently  described  in  and  justified  under 
the  tariffs,  such  belief  having  been  based  on  advice  given  the  defend- 
ant when  the  tariff  description  was  first  formulated,  upon  the  accept- 
ance without  objection  by  the  Interstate  Commerce  Commission  of 
the  numerous  tariffs  containing  it,  upon  information  from  the  carrier, 
in  1908,  that  the  form  was  specifically  approved  by  the  Commission 
through  its  officer  in  charge  of  tariffs,  and  upon  the  fact  that  the 
Commission,  in  1909,  was  informed  through  an  examination  of  de- 
fendant's records  and  books  of  the  receipt  of  such  allowances  and 
did  not  object.  P.  562.  Amumr  Packing  Co,  v.  United  States,  209 
U.  S.  56,  distinguished. 

Ths  case  is  stated  in  the  opinion. 

Mr.  Henry  S.  Drinker,  Jr.,  with  whom  Mr.  Abraham 
M,  Beiiler  and  Mr.  Wm.  Jay  Turner  were  on  the  briefs, 
for  Lehigh  Coal  &  Navigation  Co. 
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Mr.  Henry  S.  Mitchell,  Special  Assistant  to  the  Attorney 
Generali  with  whom  The  SolicUar  General  was  on  the 
brief,  for  the  United  States: 

The  allied  mistake  of  law  was  irrelevant  to  the  ques- 
tion whether  the  statute  was  violated  by  the  shipper.  The 
same  alleged  mistake  was  held  irrelevant  to  the  question 
whether  the  statute  was  violated  by  the  carrier.  Central 
Railroad  Co.  v.  United  States,  229  Fed.  Rep.  501. 

The  rejection  of  the  claim  of  good  faith  concerning  the 
footnote  in  the  tariff,  as  a  defense  in  the  carrier's  case,  is 
authority  for  following  the  same  course  on  the  same  facts 
in  the  case  of  the  shipper,  because  the  principle  thus  en- 
forced against  the  carrier  was  one  previously  established 
by  this  court  as  against  shippers.  Armour  Packing  Co.  v. 
United  Stales,  209  U.  S.  56.  The  Armour  Case  was  fol- 
lowed in  Chicago,  St.  P.,  M.  &  0.  Ry.  Co.  v.  United  States, 
162  Fed.  Rep.  835. 

The  Armour  Case  and  the  Chicago,  St.  P.,  M.  &  0.  Ry. 
Case  arose  under  the  Elkins  Act  prior  to  the  insertion 
therein  of  the  word  "knowingly  "  by  the  Hepburn  Act  of 
1906,  and  defendant  emphasizes  that,  as  if  it  had  an  im- 
portant bearing  in  this  case.  But  the  prosecution  in  Cen- 
tral Railroad  Co.  v.  United  States,  was  based  on  the  statute 
with  the  word  "knowingly"  inserted,  and  the  Court  of 
Appeals  there  held  that  the  asserted  belief  that  the  law 
was  complied  with,  by  means  of  the  footnote  in  the  tariff, 
was  irrelevant  to  the  question  whether  the  statute  was 
violated. 

The  word  "knowingly  *'  in  the  act  is  evidently  to  be 
taken  as  consistent  with  established  conceptions  of  the 
law.  Thus  it  may  exclude  responsibility  in  cases  of  mis- 
take of  fact;  for  rostance,  a  miscalculation  of  the  freight 
payable,  or  an  error  as  to  the  contents  or  weight  of  pack- 
ages shipped.  Or  it  may  exclude  individual  liability  in 
the  case  of  an  oflBcer  having  only  partial  knowledge  of 
essential  facts.     So  too,  conceivably,  liability  may  be 


558  OCTOBER  TERM,  1919. 

Aigument  for  the  United  States.  250  U.  S. 

excluded  in  the  case  of  a  shipper  who  made  a  mistake  as 
to  a  tariff  and  erroneously  thought  the  rate  he  paid  was 
published  in  the  tariff. 

We  see  no  reason  to  take  the  word  "knowingly  "  in  the 
act  as  referring  to  a  knowledge  of  law,  thus  excluding 
responsibility  where  there  was  a  mistake  of  law  with  full 
knowledge  of  the  facts  and  of  the  act  done,  and  thus  over- 
riding the  established  principle  that  knowledge  of  the  law 
is  presumed. 

Counsel  for  defendant  rest  the  argument  in  thdr  brief 
upon  the  assumption  that  defendant  misunderstood  the 
meaning  of  the  tariff.  The  sole  misunderstanding  which 
the  excluded  testimony  tended  to  show  would  consist  in 
supposing  that  the  "allowances ''  could  be  justijSed  by 
the  footnote  in  the  tariff  and  that  would  be  a  misunder- 
standing of  the  Elkins  Act,  not  of  the  tariff. 

The  prohibition  in  the  Elkins  Act  of  rebates  which  re- 
duce the  published  rate  is  in  terms  absolute.  There  is  in 
the  Act  to  Regulate  Conmierce  as  amended  by  the  Hep- 
bum  Act  of  1906  provision  for  allowances  for  transporta- 
tion services  rendered  by  a  shipper.  But  another  pro- 
vision of  the  Act  to  Regulate  Commerce  requires  that  all 
allowances  shall  be  specified  in  the  tariffs,  whilst  the  foot- 
note in  the  tariff  did  not  specify  the  amount  of  the  "allow- 
ances ''  to  the  defendant.  But,  wholly  apart  from  the  lack 
of  specification,  these  "allowances  "  could  not  be  justified 
upon  the  theory  that  they  were  for  transportation  ser- 
vices, because  they  were  in  fact  not  for  such  services. 
In  the  anthracite  regions  the  term  "lateral  allowance '' 
means  an  allowance  for  transportation  services  rendered  by 
a  shipper.  Mitchell  Coal  Co.  v.  Pennsylvania  B.  R.  Co., 
230  U.  S.  247,  252.  As  the  Court  of  Appeals  held  in 
Central  Railroad  Co.  v.  United  States,  supra,  "nothing 
appears  to  support  ^'  the  representation  Uiat  these  "al- 
lowances" were  for  transportation  services.  229  Fed. 
Rep.  509. 
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Mb.  JumcB  McEbnna  deUvered  the  opinion  of  the 
court. 

The  case  is  here  on  certificate,  an  outline  of  which  it  is 
necessary  to  give. 

The  Lehigh  Coal  &  Navigation  Company,  herein  called 
the  Company,  is  a  miner  and  shipper  of  anthracite  coal 
and  was  indicted,  convicted  and  fined  in  the  District  Court 
of  New  Jersey  for  accepting  rebates  and  concessions  from 
the  Central  Railroad  of  New  Jersey  in  violation  of  the 
Elkins  Act,  as  amended  in  1906,  34  Stat.  584. 

It  was  charged  in  each  count  of  the  indictment  that  the 
Central  Railroad  Company  was  an  interstate  carrier  of 
coal  and  as  such  filed  tariffs  and  schedules  with  the  Inter- 
state Commerce  Commission  showing  its  rates  and 
charges  from  the  coal  fields  in  Pennsylvania  to  points  in 
New  Jersey. 

During  1912,  1913,  1914  and  a  part  of  1915,  the  tariffs 
were  in  force  and  imder  them  the  Company  shipped  a 
carload  (described  in  the  indictment)  from  its  colliery  in 
Pennsylvania  to  a  specified  point  in  New  Jersey  and  ac- 
cepted from  the  railroad  a  portion  of  the  rate  due  and 
payable  so  that  the  coal  was  carried  at  less  than  the  rate 
and  the  Company  thus  received  the  advantage  of  an  il- 
l^al  rebate.    Discrimination  was  not  charged. 

In  accordance  with  circumstances  which  are  detailed  at 
length  in  the  certificate,  among  which  was  the  fact  that 
the  Company  at  one  time  operated  a  raihx)ad  of  its  own 
(the  Lehigh  &  Susquehanna),  the  Company  decided  to 
lease  its  railroad  properties  to  the  Central  RaihY)ad,  a  con- 
necting carrier.  Accordingly,  March  31,  1871,  the  Com- 
pany made  a  lease  to  the  RaihY)ad,  the  10th  covenant  of 
which  provided  as  follows: 

'^  •  .  on  coal  delivered  for  transportation  by  the 
Company  on  sidings  at  the  northern  end  of  the  Nesque- 
honing  tunnel,  the  rates  of  tranq)ortation  shall  not  exceed 
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the  rates  charged  at  the  same  time  from  Pemi  Haven  ta 
the  same  points  on  coal  from  the  Lehigh  region,  dther  by 
the  Central  Railroad  or  by  the  Lehigh  Vallqr  Railroad 
Company." 

In  maJdng  the  lease  naturally  the  Company  took  into 
accoimt  the  advantageous  nearness  of  its  mines  to  tide  and 
sought  to  insure  favorable  rates  for  the  coal  from  its  col- 
lieries. 

About  1878  the  method  of  jQxing  rates  was  changed  but 
the  rate  to  be  charged  the  Company  was  fixed  at  86%  of 
the  rate  charged  to  other  mines  in  the  Lehigh  region,  the 
reason  being  that  there  was  that  difference  in  distance. 
While  this  arrangement  was  in  force  the  Company  paid  a 
net  rate  calculated  on  the  basis  of  86%.  After  1887,  the 
date  of  the  first  act  to  regulate  commerce,  this  method 
of  settlement  was  changed  and  the  Company  was  charged 
the  full  tariff  rate,  but  was  rebated  or  credited  with  14% 
thereof,  this  being  done  under  the  obligation  or  supposed 
obligation  of  the  10th  covenant.  And  between  1887  and 
August,  1906,  when  the  Hepburn  Act  went  into  effect, 
this  arrangement  for  repayment  did  not  appear  in  the  tar- 
iffs filed  by  the  Railroad  with  the  Commission.  But  in 
August,  1906,  and  thereafter,  the  tariffs  contained  a  foot- 
note in  the  following  form: 

^'(4)  In  compliance  with  the  Tenth  Covenant  of  the 
lease  from  the  Lehigh  Coal  &  Navigation  Company  under 
which  the  Central  Railroad  Company  of  New  Jersey 
operates  the  Lehigh  and  Susquehanna  Railroad,  a  lateral 
idlowance  is  made  out  of  herein-named  rates  to  the  Lehigh 
Coal  and  Navigation  Company  on  all  Anthracite  coal 
originating  on  the  latter's  tracks  in  the  Panther  Creek, 
Nesquehoning,  and  Hacklebamie,  Districts  mined  and 
shipped  by  it,  when  coming  via  the  Hauto,  Nesquehoning, 
and  Mauch  Chunk  gateways." 

All  of  the  tariffs  of  the  Raihroad  filed  with  the  Commis- 
sion after  1906  (262  in  number)  contained  the  footnote. 
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The  allowance  was  19.18  cents  per  ton  and  this  was  cred- 
ited in  the  monthly  settlement  of  the  Company's  account 
with  the  Itaihx>ad|  the  credit  being  the  point  of  the  Gov- 
ernment's attack. 

''The  verdict  covers  27  shipments  of  coal  in  prepared 
sizes  from  Nesquehoning  colliery  for  reshipment  at  Eliza- 
bethport.  The  foregoing  facts  were  either  proved  or 
stipulated,  and  it  appeared  also  without  dispute  that 
during  the  years  in  question  the  Company's  officers  were 
familiar  with  the  contents  of  the  Central  Railroad's  tariffs, 
and  knew  that  the  allowance  was  being  made  and  accepted. 
One  of  the  Company's  defenses  was  that  it  had  not '  know- 
ingly '  accepted  a  rebate  within  the  meaning  of  the  Act — 
its  contention  being,  that  the  allowance  had  been  accepted 
in  good  faith,  in  the  honest  belief  that  the  payment  was 
justified  by  the  10th  covenant,  and  also  in  the  honest  be- 
lief that  the  allowance  was  properly  and  l^ally  noted  and 
provided  for  in  the  filed  and  publi^ed  tariffs." 

The  Company  offered  evidence  that  would  support  the 
following  findings: 

(1)  At  the  time  the  note  was  made,  the  Company  was 
informed  of  it,  but  was  advised  that  the  note  had  been 
made  part  of  the  tariff  in  full  compliance  with  the  Act  of 
1906,  and  that  being  so  the  payment  and  receipt  of  the 
allowance  would  comply  with  the  tariff  and  the  law  and 
the  officers  of  the  Company  relied  on  this  judgment. 

(2)  Between  1906  and  the  date  of  the  indictment  262 
tariffs,  all  containing  the  note,  had  been  filed  and  accepted 
by  the  Commission. 

(3)  In  1908  the  Company  had  been  informed  by  the 
Railroad  that  the  Commission  (acting  through  one  of  the 
Commission's  important  officers  who  was  in  charge  of  the 
tariffs)  had  specifically  approved  the  form  of  the  tariff 
containiog  the  note,  in  spite  of  the  fact  that  the  amount  of 
the  allowance  had  not  been  specified  therein,  the  Commis- 
sion at  the  time  having  the  question  imder  consideration. 
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By  reason  cf  such  information  the  Company  honestly  be- 
lieved that  the  receipt  of  the  allowance  was  not  in  violation 
of  the  tariff  or  the  act,  but  was  in  compliance  therewith. 

(4)  The  Company's  books,  records  and  accoimts  were 
examined  by  the  Commission's  investigators  in  1909,  and 
the  Commission  was  thereby  informed  that  the  Company 
had  received  and  was  receiving  the  allowance,  but  the 
Commission  did  not  object  either  to  the  form  or  the  sub- 
stance of  the  practice. 

''The  Company's  evidence  concerning  good  faith  was 
received  under  the  Govermnent's  objection,  and  the  Gov- 
ennent  offered  evidence  in  contradiction  thereof.  At 
the  close  of  the  trial  the  court  struck  out  all  the  evidence 
on  this  subject  from  the  record,  and  refused  to  submit  the 
question  of  good  faith  to  the  jury,  holding  that  the  Com- 
pany's honest  belief  that  the  allowance  was  permitted  by 
the  tariffs  and  the  footnote  thereto  could  not  affect  the 
issue,  for  the  reason  that  the  Company  knew  the  contents 
of  the  tariffs,  and  knew  also  that  the  allowance  was  actu- 
ally made  and  received." 

The  certificate  asks  the  following  questions: 

''1.  In  the  criminal  prosecution  of  a  shipper  for  know- 
ingly accepting  transportation  at  less  than  the  duly  estab- 
lished rate  by  receiving  an  allowance  that  was  referred  to 
in  the  tariff  but  was  not  specified  in  figures  therein,  has  the 
defendant  a  right  to  offer  evidence  that  the  allowance  was 
received  under  the  honest  belief  that  it  was  lawfully  estab- 
lished by  the  tariff,  and  under  the  honest  belief  that  in  re- 
ceiving it  he  was  not  disregarding  what  he  believed  to  be 
the  provisions  of  the  tariff  but  was  complying  therewith? 

''2.  Upon  the  foregoing  facts,  and  in  view  of  the  kind 
and  amount  of  evidence  offered  upon  the  subject  of  good 
faith,  did  the  district  court  err  in  the  present  case  by  re- 
fusing to  submit  the  question  to  the  jury?  " 

The  questions  asked  depend  upon  the  construction  of  the 
EUdns  Act,  aa  enacted  in  1903  (32  Stat.  847)  the  relevant 
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part  of  which  is  as  follows: ''  •  •  .  It  shall  be  unlawful 
for  any  person,  persons,  or  corporation  to  offer,  grant,  or 
give  or  to  solicit,  accept,  or  receive  any  rebate,  concession, 
or  discrimination  in  respect  of  the  transportation  of  any 
property  in  interstate  or  foreign  commerce  by  any  common 
carrier  subject  to  said  Act  to  regulate  commerce  and  the 
Acts  amendatory  thereto  whereby  any  such  property  shall 
hy  any  device  whatever  he  transported  at  a  less  rate  than  that 
named  in  the  tariffs  published  and  filed  by  such  carrier  [ita- 
lics oiurs]  •  •  •"  And  imder  an  amendment  in  1906 
(34  Stat.  584)  an  offender,  ''whether  carrier  or  shipper, 
who  shall,  knowingly,  offer,  grant,  or  give,  or  solicit,  ac- 
cept, or  receive  any  such  rebate,  concession,  or  discrim- 
ination shall  be  deemed  guilty  of  a  misdemeanor.'' 

The  way  to  a  correct  construction  of  the  act  was  to  an 
extent  cleared  by  the  case  of  Armour  Packing  Co.  v. 
United  States,  209  U.  S.  66.  Its  evolution  was  there  de- 
tailed. It  was  said  that  carrier  and  shipper  are  charged 
with  an  equal  responsibility  and  liability  and  that  the  act 
''proceeded  upon  broad  lines"  to  accomplish  this  equality, 
and  "that  the  only  rate  charged  to  any  shipper  for  the 
same  service  under  the  same  conditions  should  be  the  one 
established,  published  and  posted  as  required  by  law." 
And  this  was  declared  in  various  ways  to  be  the  test  of 
obligation  and  liability  and  the  "form  by  which  or  the 
motive  for  which"  its  evasion  or  disregard  is  accomplished 
is  not  of  modifying  or  determining  consideration.  It  was 
in  effect  decided  that  the  purpose  of  the  statute  took 
emphasis  and  meaning  from  the  use  of  the  word  "device," 
and  "device"  was  defined  to  be  "anything  which  is  a 
plan  or  contrivance"  and  is  "disassociated"  from  quali- 
fication and  "need  not  be  necessarily  fraudulent,"  and  by 
it  the  act  sought  "to  reach  all  means  and  methods  by 
which  the  unlawful  preference  of  rebate,  concession  or  dis- 
crimination is  offered,  granted,  given  or  received." 

It  is  in  effect  the  contention  of  the  Grovemment  that  the 
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language  of  the  case  exhausts  definition  and  excludes  the 
supposition  of  the  questions  of  the  Circuit  Court  of  Ap- 
peals. We  are  unable  to  concur.  The  language  of  the  case 
is  easily  explained  by  the  question  that  was  presented  for 
decision.  The  Armour  Packing  Company  contended  that 
the  act  was  directed  only  at  fraudulent  conduct,  the  ob- 
taining of  a  rebate  by  some  dishonest  or  underhand 
method,  concession  or  discrimination.  The  language  of 
the  court  was  addressed  to  this  contention  and  its  selec- 
tion and  adequacy  are  manifest. 

No  such  contention  is  made  in  the  case  at  bar  and  there 
are  other  distinguishing  elements.  It  will  be  observed 
that  by  the  statute  and  the  decision  the  test  of  equality  is 
the  tariff  rate.  It  was  said  in  the  opinion  that  it  is  ''the 
purpose  of  the  act  to  punish  those  who  give  or  receive 
transportation,  in  the  sense  of  actual  carriage,  at  a  con- 
cession from  the  published  rates"  {New  York  Central  R.  R. 
Co.  V.  United  States,  212  U.  S.  500,  505).  And  such  was 
the  offense  of  the  Armour  Packing  Company.  There  was 
no  evasion  of  the  tariff  rate  in  the  case  at  bar.  The  filed 
tariff  indicated  the  existence  and  obligation  of  the  10th 
covenant  of  the  lease  from  the  Company  to  the  Railroad, 
that  is,  the  fact  of  the  allowance  was  declared,  though  it 
did  not  have  specification  in  figures.  The  tariff,  of  course, 
would  have  been  more  definite  and  complete  with  such 
specification,  but  its  sufficiency  was  certainly  believed  in, 
for  between  1906  and  the  date  of  the  indictment  it  had  262 
repetitions.  The  Company  was  given  besides  the  assur- 
ance that  it  had  the  sanction  of  the  Interstate  Conmierce 
Commission. 

There  was  no  attempt  at  deception.  The  Conmiisfflon 
knew  by  examination  of  the  Company's  books  of  the 
allowance  and  the  amount  of  the  allowance.  Such,  then, 
is  the  situation,  and  distinguishes  the  case  from  the  Armour 
Packing  Company  Case.  There  there  was  an  omission  to 
comply  with  the  statute  and  the  omissjion  was  attempted  tp 
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be  justified  by  honesty  of  motive  and  purpose;  here  there 
was  oomplianoe  or  attempted  compliance  with  the  stat- 
ute— a  tariff  filed — and  if  a  question  could  be  raised  upon 
its  l^al  sufficiency  the  belief  of  the  Company  in  its  l^ality 
was  supported  by  high  authority  and  those  circumstances 
can  bring  into  action  and  exculpating  effect  the  provision 
of  the  statute  which  requires  the  acceptance  of  a  rebate  to 
be  '^knowingly "  done  to  incur  the  guilt  of  a  misdemeanor. 
This  conclusion  ^ves  no  detrimental  eicample  against  the 
efficacy  of  the  law. 

We  think  this  comment  and  conclusion  enough  to  dis- 
pose of  the  questions  asked  and  that  there  is  no  necessity 
to  review  the  cases  cited  by  the  Company  or  the  Govern- 
ment. 

Some  of  the  contentions  of  the  Government  we  may 
notice.  It  is  contended  that  the  ''lateral  allowance"  pro- 
vided for  in  the  10th  covenant  and  footnote  to  the  tariff 
was  not  for  transportation  services  and  besides  that  there 
was  no  testimony  whatsoever  that  the  meaning  of  any 
provision  of  the  tariff  was  misunderstood.  The  mistake, 
if  any,  it  is  hence  insisted,  was  a  mistake  of  law,  not  of 
fact.  Two  deductions  are  hence  made  by  the  Govern- 
ment: (1)  That  the  allowances  were  not  made  for  trans- 
portation services;  (2)  mistake  of  law  is  irrelevant  to  the 
question  of  the  guilt  or  innocence  of  the  Company. 

To  the  first  we  may  reply  it  is  not  involved  as  an  ele- 
ment in  the  question  asked  of  this  comi;  and  if  it  have  any 
justification,  as  to  which  we  express  no  opinion,  it  no 
doubt  will  be  considered  by  the  Circuit  Court  of  Appeals 
upon  the  return  of  the  case.  The  other  expresses  a  refine- 
ment. Indeed,  the  contention  of  the  Government  is  some- 
what elusive  and  we  are  not  sure  that  we  exactly  estimate 
it.  It  is  said  ''The  sole  misunderstanding  which  the 
excluded  testimony  tended  to  show  would  consist  in  sup- 
posing that  the  'allowances'  could  be  justified  by  the  foot- 
note in  the  tariff  and  that,  as  we  have  seen,  would  be  a 
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misunderstanding  of  the  EUdns  Act,  not  of  the  tariff.'' 
We  are  unable  to  concur.  There  was  no  misunderstand- 
ing of  the  EUdns  Act  or  what  it  required.  The  misunder- 
standing was  induced  by  practice  and  the  opinion  of  those 
in  authority  that  the  act  was  complied  with  and  the  word 
'^ knowingly"  therefore,  as  we  have  already  indicated, 
must  be  considered  and  given  exculpating  effect  if  error 
there  was. 

We  therefore  answer  the  first  question  in  the  affirma- 
tive, but  as  explained  by  reference  to  the  certificate  of 
facts  above.  We  do  not  think  it  is  necessary  to  answer  the 
second  question. 

Mb.  Justice  McReynolds  took  no  part  in  the  decision. 


*m» 
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A  writ  of  error  will  lie  to  a  judgment  of  the  Superior  Court  of  Pennsyl- 
vania upholding  a  law  of  the  State  against  an  objection  based  on  the 
Federal  Constitution,  if  the  Supreme  Court  of  the  State  refuses 
to  allow  an  appeal.  P.  568. 

Want  of  power  in  a  state  conmiission  to  consider  the  constitutionality 
of  a  law  which  it  seeks  to  enforce  can  not  limit  the  right  of  a  party 
affected  to  raise  the  question  in  the  state  courts.   Id. 

As  applied  to  an  interstate  train  tcnninated  by  a  mail  car,  the  law  of 
Pennsylvania  (Laws  1911,  p.  1053,  §  7),  forbidding  the  operation 
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of  any  train  consisting  of  United  States  mail,  or  express,  cars,  with- 
out the  rear  end  of  the  rear  car  being  equipped  with  a  platform  of 
thirty  inches  in  width,  with  guard  rails  and  steps,  invades  a  subject 
of  regulation  fuDy  occupied  by  Congress  through  the  rules  of  the 
Postmaster  General  respecting  the  construction  of  mail  cars  and 
their  equipment  when  used  as  end  cars,  and  under  the  commerce 
clause,  as  is  evinced  by  the  Safety  Appliance  Act  and  the  r^ulations 
of  the  Interstate  Commerce  Conmiission  thereunder,  particularly 
those  permitting  the  employment  of  caboose  cars,  which  are  con- 
stantly used  as  end  cars,  without  platforms.  Id. 
67  P&.  Super.  Ct.  Rep.  575,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Frederic  2).  McKenney,  with  whom  Mr.  John 
Spalding  Flannery  was  on  the  brief,  for  plaintiff  in  error. 

Mr.  WiUiam  N.  TrinMe,  with  whom  Mr.  George  F. 
Snyder  and  Mr.  Berne  H.  Evans  were  on  the  brief,  for 
defendants  in  error. 

Mb.  Justice  Holmes  delivered  the  opinion  of  the 
court. 

This  case  was  begmi  by  a  complaint  to  the  Public  Serv* 
ice  Commission  of  Pennsylvania  that  the  plaintiff  in 
error,  the  Penni^lvania  Railroad;  ran  a  specified  train  the 
last  car  of  which  was  not  equipped  at  its  rear  end  with  a 
platform  thirty  inches  in  width,  guard  rails  and  steps,  as 
required  by  a  statute  of  Pennsylvania.  Act  of  Jime  19, 
1911,  §  7.  The  train  was  moving  in  interstate  commerce. 
The  Railroad  CJompany  admitted  the  facts  but  contended 
that  it  was  not  boimd  by  the  statute  because  the  rear  car 
was  a  mail  car  constructed  in  accordance  with  the  regula- 
tions of  the  Post  Office  Department,  and  because  the  Gov- 
ernment of  the  United  States  had  assumed  control  of  the 
matter  so  far  as  to  exclude  such  intermeddling  on  the  part 
of  a  State.    The  Commission  made  an  order  that  the  Rail- 
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road  Company  should  operate  its  train  with  the  rear  end 
of  the  rear  car  equipped  as  required  by  the  state  law.  The 
Raiboad  Company  appealed  to  the  Superior  Court,  set- 
ting up  that  the  order  violated  the  commerce  clause  of  the 
Constitution  (Art.  I,  §  8),  and  that  in  view  of  the  federal 
l^islation  and  rules,  including  the  order  of  the  Interstate 
Conmierce  Commission  dated  March  13,  1911,  and  made 
under  the  Safety  Appliance  Act,  and  other  matters  re- 
ferred to,  the  State  Commission  had  no  power  to  do  what 
it  did. 

The  Superior  Court  sustained  the  order  holding  itself 
boimd  by  what  it  took  to  be  the  decision  of  the  Supreme 
Court  in  Pennsylvania  R.  R.  Co.  v.  Emng,  241  Pa.  St.  581, 
to  the  effect  that  nothing  had  been  done  by  the  United 
States  inconsistent  with  the  continued  effect  of  the  state 
law.  An  appeal  to  the  Supreme  Court  was  refused.  On 
the  strength  of  this  it  now  is  argued  that  the  refusal  must 
have  been  upon  the  groxmd  that  the  Commission  was  a 
pm^ly  administrative  body;  that  it  had  no  judicial  power 
to  declare  the  statute  xmconstitutional;  that  therefore  no 
question  of  the  constitutionality  of  the  act  was  before  the 
Superior  Court,  and  that  this  is  implied  because  an  appeal 
to  the  Supreme  Court  was  a  matter  of  right  if  the  case  had 
involved  such  a  question.  But  whatever  powers  a  State 
may  deny  to  its  commissions  it  cannot  give  them  power 
to  do  what  the  laws  of  the  United  States  forbid,  whether 
they  call  their  action  administrative  or  judicial.  The 
Superior  Court  treated  the  question  as  open.  The  Su- 
preme Court  merely  denied  an  appeal  upon  a  point  that 
probably  was  thought  to  have  been  decided  abeady  by 
the  Court. 

We  pass  to  the  merits  of  the  case.  If  all  that  had  been 
done  on  behalf  of  the  United  States  in  the  way  of  regula- 
tion had  been  to  determine  how  mail  cars  should  be  built, 
and  to  exclude  a  thirty-inch  platfonn,  it  might  be  said 
that  the  state  law  could  be  obeyed  by  putting  a  different 
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car  at  the  end  of  the  train.  It  would  be  a  tax  upon  the 
raibroad  when  the  company  wished  to  nui  a  mail  train 
wholly  made  up  of  mail  cars,  but  it  could  be  done  and  it 
is  not  necessaiy  to  say  that  the  State  could  not  require  it. 
But  when  the  United  States  has  exercised  its  exclusive 
powers  over  interstate  conmierce  so  far  as  to  take  posses- 
sion of  the  field,  the  States  no  more  can  supplement  its 
requirements  than  they  can  annul  them.  Southern  Ry.  Co. 
V.  Railroad  Commisaian  of  Indiana,  236  U.  S.  439,  446. 
CharleHon  &  Western  Carolina  Ry.  Co.  v.  VamtnUe  Furni- 
ture Co.,  237  U.  S.  597, 604.  New  York  Central  R.  R.  Co.  v. 
Winfidd,  244  U.  S.  147.  In  the  present  instance  the  rules 
for  the  construction  of  mail  cars,  admitted  to  be  valid,  not 
only  exclude  the  wide  platform  but  provide  an  equipment 
for  them  when  used  as  end  cars.  The  Safety  Appliance 
Act  with  its  careful  requirements  for  the  safety  of  the  men 
was  followed  by  most  elaborate  r^ulations  issued  by  the 
Interstate  Conmierce  Commission  which  include  three 
large  pages  of  prescriptions  for  '^Caboose  Cars  without 
Platforms."  Caboose  cars  constantly  are  used  as  end 
cars  and  these  pages  like  the  Post  Office  order  as  to  mail 
cars  recognize  the  lawfulness  of  an  end  car  such  as  the 
Pennsylvania  statute  forbids. 

The  question  whether  Congress  and  its  commissions 
acting  under  it  have  so  far  exercised  the  exclusive  juris- 
diction that  belongs  to  it  as  to  exclude  the  State,  must  be 
answered  by  a  judgment  upon  the  particular  case.  The 
subject-matter  in  this  instance  is  peculiarly  one  that  calls 
for  uniform  law  and  in  our  opinion  regulation  by  the  para- 
mount authority  has  gone  so  far  that  the  statute  of  Penn- 
sylvania cannot  impose  the  additional  obligation  in  issue 
here.  The  Interstate  Commerce  Commission  is  continu- 
ally on  the  alert,  and  if  the  Pennsylvania  law  represents  a 
real  necessity,  no  doubt  will  take  or  recommend  steps  to 
meet  the  need. 

Judgment  reversed. 
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Mr.  Justice  Clarke  dissenting. 

Of  course  I  agree  with  the  majority  of  the  court  that  if 
the  United  States  had  taken  possession  of  the  field  in- 
volved in  this  controversy,  the  State  could  not  supplement 
or  annul  its  requirements  or  regulations,  and  it  is  because 
it  seems  to  me  clear  that  it  has  done  nothing  of  the  kind 
that  I  dissent  from  the  conclusion  of  the  court. 

The  Interstate  Commerce  Commission  has  never  as- 
sumed control  over  the  manner  m  which  trains  shall  be 
made  up,  or  manned,  or  moved,  so  far  as  I  know, — cer- 
tainly there  is  nothing  in  the  record  in  this  case  to  indicate 
that  it  has  done  so. 

The  section  of  the  state  statute  held  invalid  has  to  do,  not 
with  individual  cars,  but  with  high  speed  trains  of  cars  in 
operation,  and  it  does  not  prescribe  what  the  construction 
of  mail  or  express  cars  shall  be,  but  only  that  the  rear  car 
of  trains  made  up  of  mail  or  express  cars  shall  be  equipped 
with  a  platform  as  prescribed,  with  ''exits  free  from  ob- 
struction." It  may  be  a  mail  car,  or  an  express  car,  or  a 
passenger  coach  or  a  caboose, — ^the  only  requirement  is  that 
it  shall  have  a  platform  with  guard  rail  and  steps. 

For  the  reason  that  federal  authority  had  not  occupied 
the  field,  this  coiu^  has  upheld  state  laws  prescribing  the 
number  of  men  who  must  be  employed  to  operate  trains, 
Chicago^  Rock  Island  &  Pacific  Ry.  Co.  v.  Arkansas,  219 
U.  S.  453,  the  manner  in  which  the  cars  of  passenger 
trains  shall  be  heated.  New  York,  New  Haven  &  Harford 
R.  R.  Co.  V.  New  York,  165  U.  S.  628,  the  kind  of  head- 
light which  engines  shall  carry,  Attantic  Coast  lAne  R.  R. 
Co.  V.  Georgia,  234  U.  S.  280,  and  that  trainmen  shall  be 
subject  to  state  examination  as  to  their  qualifications, 
Smith  V.  Alabama,  124  U.  S.  465;  NashviUe,  Chattanooga 
&  St.  Louis  Ry.  v.  Alabama,  128  U.  S.  96. 

In  this  case  the  action  of  the  court  is  rested  chiefly  on 
the  single  circumstance  that  the  Interstate  Commerce 
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Commission  has  prescribed  requisites  for  '' Caboose  Cars 
without  Platforms,"  and  since  caboose  cars  are  constantly 
used  as  end  cars,  therefore  it  is  concluded  the  Commission 
recognizes  as  lawful  a  type  of  end  car  which  the  state 
statute  condenms. 

If  the  construction  prescribed  for ' '  Caboose  Cars  without 
Platforms"  at  all  resembled  or  was  even  approximately 
the  equivalent  of  the  construction  of  express  or  mail  cars 
in  the  respects  essential  to  the  safety  and  promptness  of 
service  on  the  rear  end  of  fast  trains,  or  if  it  appeared  that 
such  cabooses  are  or  could  be  used  on  such  trains,  the 
inference  might  be  justified,  but  the  difference  between 
the  two  is  radical  and  fundamental.  As  thus:  the  illus- 
trations in  the  record  show  that  mail  and  express  cars  have 
only  narrow  stirrups  and  single  handholds  at  the  side 
doors  and  at  their  ends,  and  tJie  ends  are  equipped  with 
vestibule  frames,  which  render  access  difficult  and  dan- 
gerous to  the  brake  wheel  and  markers  (signal  lights  and 
Qag^)  and  to  the  handholds  and  stirrups  for  mounting  or 
alighting.  But  the  requisites  prescribed  for  a  '^  Caboose 
without  Platform"  are,  a  curved  and  a  straight  handhold 
on  opposite  sides  of  each  side  door,  and  '^ Side-door  Steps" 
under  each  door,  with  a  minimum  length  of  five  feet,  a 
minimum  width  of  six  inches,  a  minimum  height  of  back- 
stop of  three  inches,  and  hung  a  maximum  height  of  only 
twenty-four  inches  from  the  top  of  rail.  Such  handholds, 
with  such  a  long,  wide  and  low-hanging  step  give  facilities 
for  mounting  or  alighting  from  such  a  caboose,  when  in 
motion,  comparable  in  safety  to  those  of  an  end  platform, 
and  are  obviously  much  better  and  safer  than  those  on 
mail  or  express  cars. 

The  importance  of  rear-end  signals  cannot  be  over- 
stated, yet  the  construction  of  the  ends  of  express  and 
mail  cars,  as  shown  in  the  illustrations  in  the  record,  is 
such  that  such  signals  can  be  observed  by  trainmen  with 
difficulty,  when  the  train  is  moving,  and  can  be  put  in  place 
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or  removed  only  with  great  risk  of  injury,  especially  in 
time  of  storm  of  wind  or  rain  or  when  the  precarious  foot- 
hold on  the  narrow  ledge  of  the  slightly  extended  end  sill 
is  covered  with  ice  or  snow.  Such  danger  is  entirely  ob- 
viated by  use  of  the  inexpensive  platform  prescribed  by 
the  state  statute. 

To  this  we  must  add  that  a  caboose  is  used  only  on 
slowly  moving  freight  trains,  while  the  state  act  deals  only 
with  fast  trains,  which  start  so  rapidly  that  moimting  them 
is  especially  dangerous  for  men,  who,  in  the  discharge  of 
duty,  must  usually  be  on  the  ground  to  the  last  moment, 
for  observation  and  for  signalling,  and  with  whom  a  few 
moments  in  alighting,  when  the  emergency  signal  is  given, 
may  mean  the  difference  between  safety  and  disaster  to 
themselves  and  to  passengers  and  property  on  such  and 
other  trains. 

It  was  to  furnish  facilities  to  employees  for  prompt  and 
reasonably  safe  mounting  and  alighting  from  these  fast 
trains  and  for  the  discharge  of  other  duties  without  exces- 
sive danger  that  the  statute  was  enacted,  and  it  seems  to 
me,  for  the  reasons  stated,  that  permitting  the  use  of 
cabooses  without  platforms  does  not  cover  the  rear  end 
requirements  of  fast  express  and  mail  trains,  and  that  the 
court,  in  its  decision,  makes  a  misapplication  of  that  per- 
mission. 

It  will  excite  surprise  in  many  minds  that  the  plaintiff 
railroad  company  does  not  make,  as  it  is  believed  many 
carriers  do  make,  such  provision  as  this  statute  requires, 
or  its  equivalent,  from  motives  of  economy,  as  a  pro- 
tection from  injury  to  employees  and  danger  to  property 
as  well  as  from  the  himianitarian  motive  so  obviously 
involved. 

Believing,  as  I  do,  that  the  section  of  the  state  statute 
is  a  humane,  reasonable  and  intelligent  provision  for  pro- 
moting the  safety  of  employees,  passengers  and  property 
arising  from  special  conditions  on  the  lines  of  railway,  and 
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that  there  is  no  federal  provision  having  a  like  purpose,  I 
decline  to  share  in  striking  down  as  imconstitutional  a  law 
passed  by  the  legislature  of  Pennsylvania,  approved  by 
the  Public  Service  Conunission  of  that  State  as  reasonable 
and  necessary  and,  as  I  think,  by  its  highest  court  as  con- 
stitutional. 


'490' 
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APPEAL  FROM  AND  CEBTIORARI  TO  THE  CIBCXJIT  COURT  OF 

APPEALS  FOR  THE  SECOND  dRCXJIT. 

Nob.  311, 335.    Argoed  October  16, 1919.»Decided  November  10, 1919. 

One  who  has  not  been  subjected  to  the  jurisdiction  in  an  action  in 
personam  in  another  State  cannot  Tnaintain  a  bill  to  enjoin  its  prose- 
cution. P.  574. 

A  firm  of  bankrupts  having  offered  a  composition  conditioned  among 
other  things  that  one  T,  who  claimed  to  be  a  special  partner  only, 
should  be  released  from  liability  to  the  firm  or  to  any  of  it9  creditors 
assenting  to  the  composition  upon  giving  up  a  scheduled  claim  and 
assuming  certain  obligations  for  which  securities  of  his  were  pledged, 
T  in  an  agreement  with  the  receivers  accepted  the  composition  and 
agreed  to  pay  the  obligations  upon  return  of  the  securities,  the  equi- 
ties in  which  he  agreed  to  hold  for  the  estate  in  case  he  should  be  ad- 
judged a  general  partner.  The  District  Court,  having  approved 
this  agreement,  later,  in  confirming  the  composition,  relieved  T, 
upon  performance,  from  further  liabUity  to  the  receivers  or  the  estate 
under  the  prior  order  "or  otherwise,"  and  dismissed  pending  peti- 
tions to  have  him  declared  a  general  partner  and  adjudged  a  bank- 
rupt. Held:  (1)  That  the  decree  did  not  estop  persons,  who  though 
they  had  paid  a  claim  and  disputed  another,  did  not  appear  in  the 
bankruptcy  proceedings,  assent  to  the  composition,  or  prove  a  claim, 
from  prosecuting  an  action  against  T  in  a  court  of  another  State 
seeking  to  hold  him  as  a  general  partner  of  the  bankrupts  for  an 
afteiMiiscovered  fraud;  (2)  that  the  District  Court  had  no  jurisdio- 
jMop.wciUary  to  the  bcM^niptpy  decree  to  enjoin  supb.actioja.  P.  570. 
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The  scope  of  a  decree  set  up  as  a  basis  for  ancillary  jurisdiction  cannot 

be  affected  by  an  admission  by  demurrer.  P.  577. 
256  Fed.  Rep.  512,  aBlrmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Lindley  M.  Garrisonj  with  whom  Mr.  Emanuel  J. 
Myers  and  Mr.  Gordon  S.  P.  Kleeberg  were  on  the  briefsi 
for  appellants  and  petitioners. 

Mr.  William  St.  John  Tozer  and  Mr.  Henry  Buistj  with 
whom  Mr.  George  L.  Buiet  was  on  the  briefs,  for  appellees 
and  respondents. 

Mr.  Justice  Hgijcbs  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  equity  brought  in  the  District  Court  of 
the  United  States  for  the  Southern  District  of  New  York, 
by  persons  formerly  doing  business  as  partners  under  the 
name  S.  H.  P.  Pell  &  Co.;  to  restrain  the  defendants  from 
proceeding  with  a  suit  against  them  in  South  Carolina 
charging  tiiem  with  fraud  in  partnership  transactions  in 
cotton  and  seeking  to  recover  a  million  and  a  half  of  dol- 
lars. The  bill  was  dismissed  on  demurrer  for  want  of 
equity  by  the  District  Court,  254  Fed.  Rep.  356,  and  for 
want  of  jurisdiction  by  the  Circuit  Court  of  Appeals,  256 
Fed.  Rep.  512.  It  is  brought  here  by  certiorari  (No.  311) 
and  by  appeal  (No.  335). 

The  ground  of  jurisdiction  set  up  is  that  the  bill  is  an- 
cillary to  proceedings  in  bankruptcy  against  S.  H.  P.  Pell 
&  Co.  in  the  same  district.  The  present  plaintiff  Thomp- 
son was  the  only  party  served  in  the  South  Carolina  suit 
and  he  alleges  that  he  was  a  special  partner  xmder  the  laws 
of  New  York,  that  he  was  adjudicated  not  to  be  liable  as  a 
general  partner  in  the  bankruptcy  proceedings  and  that 
the  Court  had  ancillary  jurisdiction  to  make  its  decree 
respected.   The  other  partners  set  up  a  discharge  under  a 
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composition  but  as  they  were  not  served  with  process  m 
South  Carolina  the  only  question  raised  before  us  is 
whether  Thompson  can  maintain  the  bill. 

The  bill  discloses  the  following  facts.  After  the  appoint- 
ment of  receivers  in  the  bankruptcy  proceedii^  petitions 
were  filed  to  have  Thompson  declared  a  general  partner 
and  adjudicated  a  bankrupt  with  the  other  members  of  the 
firm.  Later  an  ofifer  of  composition  was  made  by  the  firm 
in  consideration  of  the  discharge  of  the  bankrupts  from 
their  debts  and  the  release  of  Thompson  from  liability  to 
S.  H.  P.  Pell  &  Co.  and  to  any  creditor  of  the  firm  who 
should  assent  to  the  composition.  By  the  terms  of  the 
composition  Thompson  gave  up  a  scheduled  claim  of  over 
three  million  dollars  and  assumed  obligations  of  over  two 
million  dollars  for  which  property  of  his  was  pledged. 
Pursuant  to  this  offer  an  agreement  was  made  between 
Thompson  and  the  receivers  by  which  Thompson  accepted 
the  composition  and  agreed  to  pay  the  last  mentioned  obli- 
gations and  the  receivers  screed  to  tiun  over  the  pledged 
securities  to  him,  he  undertaking  in  case  it  should  be 
adjudged  that  he  was  a  general  partner  to  hold  the  equities 
in  the  same  as  trustee  for  the  estate — ^all  conditioned  upon 
the  Court  making  an  order  approving  the  contract.  The 
order  was  made  on  January  6, 1915.  On  January  25, 1915, 
the  composition  was  declared  to  be  for  the  best  interests  of 
his  estate  and  the  creditors  thereof,  it  and  the  arrangement 
with  Thompson  were  confirmed,  and  it  was  decreed  that 
on  his  complying  with  its  terms  he  should  be  ^'relieved  of 
any  further  liability  to  the  said  receivers  or  to  the  estate 
by  reason  of  the  order  heretofore  entered  by  this  Court 
dated  January  6,  1915,  or  otherwise."  It  was  further 
decreed  that  the  petitions  to  have  Thompson  declared 
liable  as  a  general  partner  be  dismissed.  The  defendants 
had  been  notified  of  the  bankruptcy  and  the  appointment 
of  receivers,  had  paid  one  claim  made  against  them  for  the 
estate  and  had  disputed  another  which  is  now  the  subject 
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of  a  suit  in  New  York,  but  they  did  not  appear  in  the 
bankruptcy  proceedings,  assent  to  the  composition,  or 
attempt  to  prove  a  claim. 

We  believe  that  we  have  stated  the  essential  facts  relied 
upon  to  support  the  bill.  They  seem  to  us  not  sufficient 
for  that  purpose.  It  is  said  that  in  pursuance  of  a  contract 
sanctioned  by  the  Coiui;  there  was  a  settlement  with 
Thompson  discharging  him  from  all  liability  to  the  firm 
and  anyone  claiming  xmder  it.  We  do  not  perceive  that 
the  decree  just  recited  even  purports  to  deal  with  the  de- 
fendants' claim,  and  reading  it  in  connection  with  the  pro- 
posal as  to  Thompson  in  the  offer  of  composition  we  find 
it  at  least  difficult  to  understand  it  to  have  been  directed 
against  other  creditors  than  those  who  assented  to  the 
latter.  It  is  argued,  to  be  sure,  that  the  petitions  seeking 
to  charge  Thompson  as  a  general  partner  were  dismissed 
out  and  out  and  that  that  portion  of  the  decree  at  least 
must  be  taken  to  operate  in  rem  and  decide  against  all  the 
world  that  he  was  not  one.  But  it  would  be  going  far  to 
say  that  the  dismifiRal  was  not  to  be  read  with  the  rest  of 
the  decree  in  determining  its  scope,  especially  when  it  is 
remembered  that  the  compositioja  boimd  the  parties  who 
brought  the  petitions  thus  dismissed.  It  is  altogether 
probable  that  the  dismisRal  was  by  consent.  However  this 
may  be,  the  decree  only  determined  as  i^ainst  everybody 
that  Thompson's  property  should  not  be  administered  in 
the  bankruptcy  proceedings;  it  did  not  conclusively  estab- 
lish as  against  the  presecit  defendants  the  finding  of  facts 
upon  which  it  is  supposed  to  have  been  based,  if  there  is 
any  reason  to  suppose  that  the  facts  as  to  his  relation  to 
the  firm  were  foimd.  Gratiot  State  Bank  v.  Johnaon,  249 
U.  S.  246.   Manson  v.  Wittiams,  213  U.  S.  453. 

The  claim  of  the  present  defendants  in  their  action  in 
South  Carolina  is  based  as  we  have  said  upon  allegations 
of  fraud,  and  it  is  further  alleged  in  their  complaint  that 
they  believed  the  representations  said  to  be  fraudulent 
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until  long  after  the  decree  set  up  here  as  a  bar.  If  those 
allegations  are  proved  the  composition  would  not  dis- 
charge the  claim,  and  of  course  th^  were  not  passed  upon 
in  the  bankruptcy  Court.  A  decree  that,  as  we  have  tried 
to  show,  cannot  be  taken  to  deal  with  the  defendants' 
rights  does  not  give  ancillary  jxuisdiction  to  the  District 
Court  to  enforce  it  against  them.  The  concession  by  the 
demurrer  that  Thompson  was  a  iq)ecial  partner  does  not 
affect  the  scope  of  the  decree,  and  the  jxuisdiction  depends 
upon  that  alone.  It  is  true  that  if  he  was  only  liable  as  a 
special  partner  the  South  Carolina  suit  cannot  be  main- 
tained, but  the  allegations  of  fraud  open  the  whole  matter 
and  moreover  the  question  here  is  not  whether  that  suit 
can  be  maintained  but  whether  an  injunction  against  it 
should  be  issued  by  the  District  Court. 

The  appeal  is  dismissed  and  upon  the  writ  of  certiorari 
the  decree  dismissing  the  bill  is  affirmed. 

Appeal  dismissed. 
Decree  affirmed. 


•^•^ 


PITTSBURGH,    CINCINNATI,    CHICAGO    &    ST. 
LOXnS  RAILWAY  COMPANY  v.  FINK. 

EfiBOB  TO  THE  OOTJBT  OF  APPEALS  OF  MONTGOMEAY  COUNTY, 

STATE  OF  OmO. 

No.  2.    Aigaed  October  7,  1919.— Decided  November  10,  1919. 

Under  the  Act  to  Regulate  Commerce,  it  is  unlawful  for  a  carrier  to 

accept  less  than  the  tariff  rate  as  compensation  for  the  interstate 

transportation  of  goods.    P.  581. 
A  consignee  accepting  delivery  of  the  goods  must  be  presiuned  to  have 

understood  this.   Id. 
The  carrier  has  a  lien  for  the  lawful  charges  until  they  are  tendered  or 

paid,  and  a  consignee  who  obtains  the  goods  at  destination  upon 
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payment  of  less,  due  to  a  misunderstanding  by  himself  and  the  car- 
rier of  the  rate  lawfully  applicable,  must  be  deemed  to  have  as- 
sumed the  obligation  of  pa3dng  the  full  lawful  rate,  and  is  liable  to 
the  carrier  accordingly.    P.  582. 

An  agreement  with  the  consignor  that  title  to  the  goods  shall  not  pass 
to  the  consignee  until  delivery  can  not  alter  the  situation.    Id. 

Nor  can  the  hardship  to  the  consignee,  resulting  from  his  misunder- 
standing and  subsequent  change  of  situation  in  reliance  on  it;  since 
the  requirements  of  the  statute  can  not  be  avoided  by  estoppeL 
Id. 

19  Ohio  C.  C.  (n.  s.)  103,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  WiUiam  M.  MaiOiefwSy  with  whom  Mr.  Edwin  P. 
Matthews  was  on  the  brief,  for  plaintiff  in  error. 

Mr.  Roy  G.  Fitzgerald^  with  whom  Mr.  Thos.  H.  Fordj 
Mr.  Wayne  F.  Lee  and  Mr.  Wm.  F.  Hyers  were  on  the 
brief,  for  defendant  in  error : 

Fink  neither  expressly  nor  impliedly  agreed  to  pay  any 
freight.  The  railroad  company  made  it  a  condition  that 
he  pay  the  bill  before  he  could  examine  the  goods  offered 
him  by  the  shipper;  and  Union  Pacific  R.  R.  Co.  v.  Amer-' 
ican  Smelting  <k  Refg.  Co.,  202  Fed.  Rep.  720,  is  therefore 
not  appUcable.  Plaintiff  in  error's  other  cases  are  based 
upon  bills  of  lading  stipulating  that  the  ''consignee  is  to 
pay  the  freight." 

As  between  Fink  and  the  railroad  company,  the  prin- 
ciple of  estoppel  still  applies  as  stated  in  Hutchinson  on 
Carriers,  3d  ed.,  §  807,  and  Central  Railroad  of  New  Jersey 
V.  MacCartney,  68  N.  J.  L.  165;  for,  while  the  amount  of  the 
freight  rate  is  not  the  subject  of  private  contract,  the  law 
must  not  be  used  as  an  instrument  of  injustice  and  oppres- 
sion, and  that  without  any  justification  based  upon  the 
requirement  of  the  Interstate  Commerce  Act  to  collect 
the  lawful  freight,  since  the  consignor  is  primarily  liable 
and,  even  if  the  charges  were  to  be  collected  from  tibe  con- 
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signee,  the  liability  of  the  consignor  is  not  discharged. 
British  &  F.  M.  Ins.  Co.  v.  Portland  F.  M.  Co.,  124  Fed. 
Rep-  855;  130  Fed.  Rep.  860;  Finn  v.  Railroad  Co.,  112 
Massachusetts,  524;  Hutchinson  on  Carriers,  §  810;  Adas 
S.  S.  Co.  V.  Colombian  Land  Co.,  102  Fed.  Rep.  358;  Great 
Western  Ry.  Co.  v.  Bagge  &  Co.,  15  Q.  B.  Div.  626;  Baltir 
more  &  Ohio  S.  W.  Ry.  Co.  v.  New  Albany  Box  Co.,  48 
Ind.  App.  647;  Keeling  v.  ConnaUy  &  Co.,  157  S.  W.  Rep. 
232;  Chicago  &c.  Ry.  Co.  v.  Floyd,  161  S.  W.  Rep.  954. 

The  Interstate  Conunerce  Act  simply  enjoins  upon  a 
carrier  the  duty  of  collecting  the  proper  freight  charges 
from  the  party  who  is  legally  liable  at  common  law  to  pay, 
and  does  not  create  any  new  liability  or  impose  any 
additional  burden  upon  consignor  or  consignee.  [Quot- 
ing from  §  6  of  Interstate  Commerce  Act  of  1887,  and 
amendments;  Rule  No.  314,  Collection  of  Undercharges, 
Conference  Rulings  of  the  Interstate  Commerce  Com- 
mission.] 

At  common  law  there  is  a  presumption  of  fact  that  the 
consignee  is  the  owner  of  goods  shipped  and  hence  liable 
for  freight.  4  Elliott  on  Railroads,  §  1559.  But  this  pre- 
sumption may  be  rebutted  by  proof  of  the  facts,  as  in  this 
case.  Blanchard  v.  Page,  8  Gray,  281;  Sanders  v.  Van 
ZeUer,  4  Ad.  &  El.  N.  S.  260;  Van  Zile  on  Baihnents  and 
Carriers,  §  702;  Lawrence  v.  Minium,  17  How.  100. 

Fink's  position  in  this  case  is  sustained  by  well  consid- 
ered opinions  in  the  States  of  Alabama  and  New  York. 
Central  of  Georgia  Ry.  Co.  v.  Southern  Ferro  C.  Co.,  193 
Alabama,  108;  Pennsylvania  R.  R.  Co.  v.  Titus,  156  App. 
Div.  830.  See  also,  Frontier  S.  S.  Co.  v.  Central  Coal  Co., 
234  Fed.  Rep.  30. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

An  action  was  brought  by  the  Railway  Company  before 
a  Justice  of  the  Peace  in  Montgomery  County,  Ohio,  to 
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recover  fifteen  dollars,  the  freight  chaiges  upon  a  shqnnent 
in  interstate  commerce  from  Los  Angeles,  California,  to 
Dayton,  Ohio.  The  defendant,  Fink,  prevailed  in  the 
Ma^trate's  court,  the  judgment  was  reversed  in  the 
Court  of  Common  Pleas,  the  case  was  taken  to  the  Court 
of  Appeals  of  Montgomery  County  where  the  judgment 
of  the  Court  of  Common  Pleas  was  reversed  and  that  of 
the  Magistrate  aflSrmed.  19  Ohio  Circuit  Court,  New 
Series,  103.  The  Supreme  Court  of  Ohio  denied  a  motion 
to  require  the  record  to  be  certified  to  it  by  the  Court  of 
Appeals,  and  the  case  is  here  upon  writ  of  error  to  the 
Court  of  Appeals  of  Montgomery  County,  Ohio. 

The  facts  are  that  the  railroad  company  on  September 
13,  1910,  delivered  to  Fink,. the  consignee,  two  boxes  of 
Indian  relics  shipped  to  him  at  Dajrton,  Ohio,  from  Los 
Angeles,  California,  the  waybill  specifying  chaiges  in  the 
sum  of  fifteen  dollars,  which  sum  Fink  paid  upon  receipt  of 
the  goods.  The  tariff  rates  filed  with  the  Interstate  Com- 
merce Commission  so  classified  this  m^xshandise  that  the 
transportation  charges  should  have  been  thirty  dollars  in- 
stead of  fifteen.  It  is  for  the  difference  that  this  action  is 
prosecuted. 

It  appears  that  Fink  had  dealt  with  the  consignor  at  Los 
Angeles  in  suchwise  that  some  old  coins,  belon^ng  to  link, 
were  to  be  traded  for  a  collection  of  Indian  relics.  Fink 
shipped  the  coins  to  the  postmaster  at  Los  Angeles  to  be 
held  for  his  protection.  At  the  time  the  action  was 
brought,  about  one  year  after  the  shipment,  the  post- 
master had  released  tiie  coins,  and  Fihk  had  sold  some  of 
the  relics.  Fink  testified  that  he  had  no  knowledge  of 
the  freight  classification  and  rates,  and  simply  paid  the 
freight  bill  as  it  was  presented  to  him.  No  agreement 
appears  to  have  been  made  with  the  consignor  that  Fink 
should  pay  the  freight  charges. 

Examination  shows  some  conflict  of  authority  as  to  the 
liability  at  common  law  of  the  consignee  to  pay  freight 
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charges  under  the  circumstances  here  shown.  The  weight 
of  authority  seems  to  be  that  the  consignee  is  prima  facie 
liable  for  the  payment  of  the  freight  charges  when  he 
acc^ts  the  goods  from  the  carrier.  (See  the  cases  col- 
lected and  discussed  in  4  Elliott  on  Raibx>ads,  §  1659.) 
However  this  may  be^  in  our  view  the  question  must  be 
decided  upon  consideration  of  the  applicable  i»t)visions 
of  the  statutes  of  the  United  States  regulating  inter- 
state commerce.  The  purpose  of  the  Act  to  Regulate 
Interstate  Ck>mmercey  frequently  declared  in  the  decisions 
of  this  court,  was  to  provide  one  rate  for  all  shipments  of 
like  character,  and  to  make  the  only  legal  charge  for  the 
transportation  of  goods  in  interstate  commerce  the  rate 
duly  filed  with  the  Commission.  In  this  way  discrimina- 
tion  is  avoided,  and  all  receive  like  treatment,  which  it  is 
the  main  purpose  of  the  act  to  secure. 

Section  6  of  the  Act  to  Regulate  Commerce,  which  was 
in  force  at  the  time  of  this  shipment,  provides:  ''Nor  shall 
any  carrier  charge  or  demand  or  collect  or  receive  a  greater 
or  less  or  different  compensation  for  such  transportation 
of  passengers  or  property,  or  for  any  service  in  connection 
therewith,  between  the  points  named  in  such  tariffs  than 
the  rates,  fares,  and  charges  which  are  specified  in  the  tariff 
filed  and  in  effect  at  the  time;  nor  shall  any  carrier  refund 
or  remit  in  any  manner  or  by  any  device  any  portion  of  the 
rates,  fares,  and  charges  so  specified,  nor  extend  to  any 
shipper  or  person  any  privileges  or  facilities  in  the  trans- 
portation of  passengers  or  property,  except  as  are  specified 
in  such  tariffs."  It  was,  therefore,  imlawful  for  the  carrier 
upon  delivering  the  merchandise  consigned  to  Fink  to  de- 
part from  the  tariff  rates  filed.  The  statute  made  it  un- 
lawful for  the  carrier  to  receive  compensation  less  than  the 
sum  fixed  by  the  tariff  rates  duly  filed.  Fink,  as  well  as 
the  carrier,  must  be  presumed  to  know  the  law,  and  to  have 
understood  that  the  rate  charged  could  lawfully  be  only 
the  one  fixed  by  the  tariff.    When  the  carrier  turned  over 
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the  goods  to  Fink  upon  a  mistaken  understanding  of  the 
rate  l^ally  chargeable,  both  it  and  the  consignee  im- 
doubtedly  acted  upon  the  belief  that  the  charges  collected 
were  those  authorized  by  law.  Under  such  circumstances 
consistently  with  the  provisions  of  the  Interstate  C!om- 
merce  Act  the  consignee  was  only  entitled  to  the  mer- 
chandise when  he  paid  for  the  transportation  thereof  the 
amount  specified  as  required  by  the  statute.  For  the  l^al 
charges  the  carrier  had  a  lien  upon  the  goods,  and  this  lien 
could  be  discharged  and  the  consignee  become  entitled  to 
the  goods  only  upon  tender  or  payment  of  this  rate.  Teacas 
&  Pacific  Ry.  Co.  v.  Mugg,  202  U.  S.  242.  The  transaction, 
in  the  light  of  the  act,  amounted  to  an  assumption  on  the 
part  of  Fink  to  pay  the  only  legal  rate  the  carrier  had  the 
right  to  charge  or  the  consignee  the  right  to  pay.  This 
may  be  in  the  present  as  well  as  some  other  cases  a  hard- 
ship upon  the  consignee  due  to  the  fact  that  he  paid  all 
that  was  demanded  when  the  freight  was  delivered;  but 
instances  of  individual  hardship  cannot  change  the  policy 
which  Congress  has  embodied  in  the  statute  in  order  to 
secure  uniformity  in  charges  for  transportation.  LfOuia- 
vUle  &  NaahviUe  R.  R.  Co.  v.  MaxweU,  237  U-  S.  94.  In  that 
case  the  rule  herein  stated  was  enforced  as  against  a  pas- 
senger who  had  purchased  a  ticket  from  an  agent  of  the 
company  at  less  than  the  published  rate.  The  opinion  in 
that  case  reviewed  the  previous  decisions  of  this  court, 
from  which  we  find  no  occasion  to  depart. 

It  is  alleged  that  a  different  rule  should  be  applied  in 
this  case  because  Fink  by  virtue  of  his  agreement  with  the 
cons^or  did  not  become  the  owner  of  the  goods  until 
after  the  same  had  been  dehvered  to  him.  There  is  no 
proof  that  such  agreement  was  known  to  the  carrier,  nor 
could  that  fact  lessen  the  obligation  of  the  consignee  to  pay 
the  l^al  tariff  rate  when  he  accepted  the  goods.  PennsyU 
vania  R.  R.  Co.  v.  Titus,  216  N.  Y.  17.  Nor  can  the  de- 
fendant in  error  successfully  invoke  the  principle  of  estop- 
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pel  against  the  right  to  collect  the  legal  rate.  Estoppel 
could  not  become  the  means  of  successfully  avoiding  the 
requirement  of  the  act  as  to  equal  rates,  in  violation  of  the 
provisions  of  tJie  statute.  New  York,  New  Haven  &  Hart- 
ford R.  R.  Co.  V.  York  &  Whitney  Co.,  215  Massachusetts, 
36,40. 

In  our  view  the  Court  of  Conmion  Pleas  correctly  held 
Fink  liable  for  the  pajrment  of  the  remaining  part  of  the 
l^al  rate  upon  the  merchandise  received  by  him.  The 
judgment  of  the  Court  of  Appeals  of  Montgomery  County, 
Ohio,  is  reversed,  and  the  cause  remanded  to  that  court 
for  further  prooedings  not  inconsistent  with  this  opinion. 

Reversed. 


-*••- 


STII50N  V.  UNITED  STATES. 
SUKYS  t;.  UNITED  STATES. 

JBBBOR  TO  THE  DISTBICT  COURT  OF  THE  X7NITED  STATES  FOR 
THE  EASTERN  DISTRICT  OF  PENNSYLVANIA. 

Nob.  264,   205.    Argued  October  20,   21,   1919.— Decided 

November  10,  1919. 

The  denial  of  a  severance  in  a  criminal  case  is  within  the  discretion  of 
the  judge.   P.  685. 

The  Constitution  does  not  require  Congress  to  grant  peremptory  chal- 
lenges to  defendants  in  criminal  cases;  and  the  long-standing  pro- 
vision of  law  (now  in  Jud.  Code,  §  287)  that  all  of  several  defendants 
shall  be  treated  as  one  for  the  purposes  of  such  challenges  does  not 
infringe  the  right  to  an  impartial  jury  guaranteed  by  the  Sixth 
Amendment.   Id. 

In  a  prosecution  for  conspiracy  to  violate  the  Espionage  and  Selective 
Service  Acts,  where  the  jury  were  in  substance  instructed  to  consider 
certain  publications  uttered  by  the  defendants,  and  determine 
from  them,  coDsidered  with  all  the  other  evidence,  whether  they 
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amounted  to  violations,  hdi^  that  related  portions  of  the  charge, 

on  their  ri^t  to  call  upon  their  general  knowledge  and  information, 

were  not  objectionable.   P.  587. 
The  district  judge  is  not  required  to  analjrze  and  discuss  the  details 

of  the  evidence,  particularly  when  not  requested  to  comment  upon 

any  special  phase  of  it.   P.  588. 
The  evidence  in  this  case  was  ample  to  justify  the  District  Court  in 

submitting  the  question  of  the  defendants' guilt  to  the  jury.  Jd. 
254  Fed.  Rep.  120,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Henry  John  Nelson  for  plaintiffs  in  error. 

Mr.  Assvsiavi  Attorney  General  Stewartj  with  whom 
Mr.  W.  C.  Herron  was  on  the  brief,  for  the  United  States. 

Mb.  Jxtstice  Dat  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error  were  indicted  with  two  others,  not 
apprehended,  and  were  convicted  under  th^  conspiracy  sec- 
tion (4)  of  the  Espion^e  Act,  40  Stat.  217,  219.  The  sec- 
tion which  the  plaintiffs  in  error  were  charged  with  a  crim- 
inal conspiracy  to  violate  (3),  provides:"  .  .  .  who- 
ever, when  the  United  States  is  at  war,  shall  willfully  caiise 
or  attempt  to  cause  insubordination,  disloyalty,  mutiny,  or 
refusal  of  duty,  in  the  military  or  naval  forces  of  the  United 
States,  or  shall  willfully  obstruct  the  recruiting  or  enlist- 
ment service  of  the  United  States,  .  •  •  shall  be 
punished  by  a  fine  of  not  more  than  $10,000  or  imprison- 
ment for  not  more  than  twenty  years,  or  botii." 

A  second  count  in  the  indictment  charged  a  conspiracy 
to  violate  certain  provisions  of  the  Selective  Service  Act. 
The  sentences  imposed,  within  the  act  upon  either  count 
of  the  indictment,  were  three  years'  imprisonment  for 
Stilson  and  three  months  for  Sukys.  The  Government 
does  not  press  the  conviction  upon  the  second  count. 
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The  overt  acts  charged  to  have  been  committed  in  pur- 
suance ctf  the  conspiracy  consisted  of  the  publication  and 
distribution  of  a  certain  newspaper  called  ''Kova"  and 
circulars  published  in  tiie  Lithuanian  language.  The  cases 
come  directly  to  this  court  because  of  constitutional 
questions  raised  and  decided  in  the  court  below.  Since 
the  proceedings  in  that  court  some  of  the  constitutional 
questions  have  been  determined,  and  need  not  be  con- 
sidered. Schenck  v.  United  States,  249  U.  S.  47;  Frohwerk 
V.  VnUed  States,  249  U.  S.  204;  Debs  v.  United  States,  249 
U.  S.  211. 

Ck>imsel  for  plaintififs  in  error  in  view  of  these  decisions 
only  press  for  consideration  certain  assignments  of  error 
comprised  in  the  following  summary: 

1.  Whether  or  not,  in  ruling  that  tiiere  could  be  no 
severance  of  defendants  and  that  a  peremptory  challenge 
by  one  defendant  should  count  as  a  challenge  by  all  defend- 
ants, the  trial  Judge  was  in  error  imder  Article  VI  of  the 
Amendments  of  the  United  States  Constitution. 

2.  Whether  or  not  the  trialJudge  erred  in  his  chai^  to 
the  jiuy  in  that  portion  thereof  in  which  he  said  the  jury 
might  determine  the  guilt  of  the  defendants  from  general 
infonnation. 

3.  Whether  or  not  the  trialJudge  erred  in  not  refreshing 
the  jury's  memory  as  to  the  evidence. 

4.  Whether  or  not  the  trial  Judge  erred  in  overruling  a 
motion  to  take  tiie  case  away  from  the  jury,  and  in  refus- 
ing to  charge  the  jury,  "Under  all  the  evidence  your  ver- 
dict should  be  'not  guilty.'" 

Of  these  in  ih&r  order: 

1.  It  is  provided  in  the  Sixth  Amendment  to  the  Con- 
stitution of  the  United  States  that  in  all  criminal  prosecu- 
tions the  accused  shall  enjoy  the  right  to  a  trial  by  an  im- 
partial jury.  That  it  was  within  the  discretion  of  the 
court  to  order  the  defendants  to  be  tried  together  ihieare 
can  be  no  question,  and  the  practise  is  too  well  established 


686  OCTOBER  TERM,  1919. 

Oimiion  of  the  Ckiuit.  250V.S. 

to  require  further  consideration.  The  contention  raised 
under  the  Sixth  Amendment  comes  to  this:  That  because 
plaintiffs  in  error  were  not  each  allowed  tea  separate  and 
independent  peremptory  challenges  they  were  therefore 
denied  a  trial  by  an  impartial  jury.  The  statute  regulat- 
ing the  matter  of  peremptory  challenges  is  clear  in  its 
terms  and  provides:  ''When  the  offense  charged  is  treason 
or  a  capital  offense,  the  defendant  shall  be  entitled  to 
twenty  and  the  United  States  to  six  peremptory  challenges. 
On  the  trial  of  any  other  felony,  the  d^endant  shall  be 
entitled  to  ten  and  the  United  States  to  six  peremptory 
challenges;  and  in  all  other  cases,  civil  and  criminal,  each 
party  shall  be  ^ititled  to  three  peremptory  challenges; 
and  in  all  cases  where  there  are  several  defendants  or 
several  plaintiffs,  the  parties  on  each  side  shall  be  deemed 
a  single  party  for  the  purposes  of  all  challenges  under  this 
section.  All  challenges,  whether  to  the  array  or  panel,  or 
to  individual  jurors  for  cause  or  favor,  shall  be  tried  by  the 
court  without  the  aid  of  triers." 

The  reqxiirement  to  treat  the  parties  defendant  as  a 
single  party  for  the  purpose  of  peremptory  challenges  has 
long  been  a  part  of  the  federal  i^tem  of  jurisprudence;  it 
certainly  dates  back  to  1865  and  was  adopted  in  the  Re- 
vised Statutes,  and  has  now  become  a  part  of  the  Judicial 
Code.  §287,  36  Stat.  1166.  Schwartiberg  v.  United 
Statesj  241  Fed.  Rep.  348.  There  is  nothing  in  the  Con- 
stitution of  the  United  States  which  requires  the  Congress 
to  grant  peremptory  challenges  to  defendants  in  criminal 
cases;  trial  by  an  impartial  jury  is  all  that  is  secured.  The 
number  of  challenges  is  left  to  be  r^ulated  by  the  common 
law  or  tiie  enactments  of  Congress.  That  body  has  seen  fit 
to  treat  several  defendants,  for  this  purpose,  as  one  party. 
If  the  defendants  would  avail  themselves  of  this  privilege 
they  must  act  accordingly.  It  may  be,  as  is  said  to  have 
been  the  fact  in  the  trial  of  the  present  case,  that  all  de- 
fendants may  not  wish  to  exercise  the  right  of  peremptory 
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challenge  as  to  the  same  person  or  persons,  and  that  some 
may  wish  to  challenge  those  who  are  unobjectionable  to 
others.  But  this  situation  arises  from  the  exercise  of  a 
privilege  granted  by  the  legislative  authority  and  does  not 
invahdate  tiie  law.  The  privilege  must  be  taken  with  the 
limitations  placed  upon  the  manner  of  its  exercise. 

2.  It  is  insisted  that  there  was  prejudicial  error  in  so 
much  iA  the  charge  as  is  contained  in  the  following  lan- 
guage: 

''The  next  question  for  you  to  determine  is  the  presence 
of  essential  elements.  One  of  them  is,  for  instance,  that 
the  United  States  is  at  war.  Secondly,  that  what  was  done 
was  an  attempt  to  cause  insubordination,  or  what  was 
done  did  amount  to  obstructing  enlistment,  and  the  ques- 
tion may  arise  in  your  mind  how  you  are  to  determine 
that.  Whenever  you  are  asked  as  a  jxuy  to  pass  upon  any- 
thing which  is  a  matter  within  common  knowledge,  com- 
mon information,  things  which  people  ordinarily  know, 
which  are  generally  and  practically  universally  known, 
when  you  are  passmg  upon  such  questions,  you  have  the 
right  to  call  upon  your  general  knowledge  and  informa- 
tion. You  must  determine,  for  instance,  the  question 
whether  or  not  we  are  at  war,  because  imless  we  are,  this 
indictment  goes  for  nothing.  You  may  determine  that 
from  your  general  information,  this  is  something  of  which, 
in  tiie  phrase  of  the  law,  the  law  takes  judicial  notice.  So 
also  when  you  come  to  determine  the  question  of  whether 
or  not  there  was  an  attempt  to  cause  insubordination,  you 
take,  of  course,  all  the  evidence  into  the  case,  and  you  have 
a  ri^t  to  direct  your  minds,  as  naturally  you  would,  to  the 
character  of  these  publications  themselves,  these  pamph- 
lets and  these  articles,  and  determine  from  them,  assisted 
by  all  the  other  evidence  in  the  case,  whether  or  not  they 
do  reach  the  dignity  of  the  charge  of  attempting  to  cause 
insubordination,  or  amoimt  to  an  obstruction  of  enlist- 
ment." 
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Certainly  no  prejudice  could  arise  from  an  instaxiction 
that  the  jury  migjit  be  supposed  to  know  the  fact  that  the 
country  was  at  war.  As  to  the  other  part  of  the  chai|^, — 
the  jury  were  told  to  look  at  all  the  evidence,  including  the 
character  of  the  publications,  and  determine  from  them 
whether  there  was  an  attempt  to  cause  insubordination 
and  a  willful  obstruction  of  enlistment;  in  other  words — 
whether  th^  amounted  to  a  substantial  violation  of  the 
statute.  We  find  no  well-founded  objection  to  this  part 
of  the  chai^.  It  is  true  this  language  was  used  in  con- 
nection with  the  observations  concerning  judicial  notice 
as  to  the  coimtzy  being  in  a  state  of  war,  but  we  are  of 
opinion,  taking  the  chaige  together,  that  the  question  was 
fairly  left  to  the  jury  upon  the  evidence  in  the  part  of  the 
instruction  which  we  have  quoted,  which  left  to  it  to  deter- 
mine whether  the  facts  made  a  case  coming  within  the  de* 
nimciation  of  the  statute. 

3.  It  is  contended  that  the  court  did  not  analyze  and 
discuss  the  details  of  the  evidence.  The  trial  judge  left 
matters  of  fact  to  the  determination  of  the  jury  in  a  charge 
commendable  for  its  fairness.  Certainly  the  lack  of  dis- 
cussion in  detail  does  not  amoimt  to  a  valid  objection; 
particularly  in  the  absence  of  any  £fpecific  request  for  com- 
ment upon  any  special  phase  of  the  testimony. 

4.  As  to  the  contention  that  there  was  no  evidence  to 
warrant  the  convictions  of  the  accused — ^it  must  be  borne 
in  mind  that  it  is  not  the  province  of  this  court  to  wa^ 
testimony.  It  is  sufficient  to  support  the  judgment  of  the 
District  Court,  if  there  was  substantial  evidence  inculpat- 
ing the  defendants  which,  if  believed  by  the  jury,  would 
justify  the  submission  of  the  issues  to  it.  It  would  serve 
no  good  pmpose  to  set  forth  the  contents  of  the  news- 
paper articles  and  the  circulars,  the  publication  and  dis- 
tribution of  which  were  alleged  to  be  the  overt  acts  in  fur- 
therance of  the  alleged  conspiracy.  That  th^  contain 
appeals  tending  to  cause  disloyalty  and  refusal  of  duty  in 
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the  military  forces  of  the  United  States,  and  to  obstruct 
the  recruitbg  and  enlistment  service  of  the  Government 
is  suflSciently  apparent  on  the  face  of  the  publications. 
That  those  who  by  concerted  action  prepared  and  circu- 
lated such  writings  could  be  f  oimd  guilty  of  a  conspiracy  is 
equally  dear.  The  connection  of  the  plaintiffs  in  error 
with  the  Lithuanian  Socialist  Federation,  whose  member- 
ship was  shown  to  be  actively  opposed  to  the  prosecution 
of  the  war,  is  apparent  from  a  perusal  of  the  record.  Stil- 
son  was  the  translatorngecretaiy  of  the  Federation.  There 
is  evidence  tendmg  to  show  that  one  of  the  circulars  en- 
titled: ''Let  us  not  go  to  the  army''  was  mimeographed 
from  the  typewriter  controlled  and  operated  by  him. 
Language  of  the  same  character  as  that  set  forth  in  the 
incriminating  circulars  is  found  in  articles  in  evidence 
which  were  admittedly  written  by  him. 

Sukys  had  been  a  correspondent  of  ''Kova/'  and  was 
afterwards  manager  of  the  Kova  printing  plant  and  was 
appointed  by  the  executive  committee  of  the  Federa- 
tion, and  incriminating  acts  of  his  are  clearly  shown  in  the 
record. 

We  agree  with  the  trial  court  that  there  was  ample  tes- 
timony justifying  the  submission  of  the  question  of  the 
guilt  of  the  accused  to  the  jury,  who  found  both  of  the 
plaintiffs  in  error  guilty  of  concerted  action  amounting  to 
a  conspiracy  to  violate  the  provisions  of  the  act.  We  find 
no  error  in  this  record,  and  ihe  judgments  are 

Affirmed. 

Mb.  JusncB  Holmbs  and  Mb.  Jusncs  Bbandeis, 
dissented  on  the  ground  that  as  the  sentence  was  upon  a 
general  verdict  of  guilty  on  both  counts,  one  of  which  is 
not  sustained,  the  judgment  should  be  reversed. 
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MULLEN  ET  AL.  v.  PICKENS  ET  AL, 

MULLEN  ET  AL.  v.  GARDNER  ET  AL. 

ebuor  to  the  supreme  coubt  of  the  state  of  Oklahoma. 

Nob.  25,  26.    Submitted  October  13, 1919.— Decided  November  10, 1919. 

Under  the  Choctaw  and  Chickasaw  Supplemental  Agreement  (Act  of 
July  1,  1902,  c.  1362,  32  Stat.  641,)  the  heirs  of  a  deceased  Indian 
acquire  no  vendible  interest,  before  selection,  in  land  that  may  be 
allotted  in  his  name  for  their  benefit  under  §  22;  and  their  war- 
ranty deed  cannot  operate,  by  estoppel  or  otherwise,  to  convey  land 
selected  and  allotted  after  it  was  made.  P.  592.  Franklin  v.  Lynch^ 
233  U.  S.  269,  foUowed.  MvUm  v.  UnUed  Stales,  224  U.  S.  448; 
Doe  V.  WUson,  23  How.  457;  Jtmes  v.  Meehan,  175  U.  8.  1,  distin- 
guished. 

So  hM  where  the  lands  claimed  were  selected  and  allotted  in  lieu  of 
other  lands,  described  in  the  deeds,  which  had  been  selected  be- 
fore the  deeds  were  made  but  were  afterwards  allotted  to  other 
selectors. 

56  Oklahoma,  65;  57  id.  186,  affirmed. 

The  cases  are  stated  in  the  opinion. 

Mr.  Fred  R.  EUia  for  plaintiffs  in  error.  Mr.  F.  M. 
Adams  was  on  the  briefs. 

No  appearance  for  defendants  in  error. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court. 

These  cases  were  submitted  together  and  involve  but  a 
single  question,  which  turns  upon  the  effect  to  be  ^ven  to 
the  provisions  of  the  Supplemental  Agreement  with  the 
Choctaw  and  Chickasaw  tribes  of  Indians  (Act  of  July  1, 
1902,  c.  1362,  32  Stat.  641)  relating  to  the  allotment  of 
the  tribal  lands.  .  In  each  case  an  enrolled  Indian  died 
subsequent  to  the  ratification  of  the  Agreement  and  before 
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selection  of  an  allotmeat;  in  each  case  the  personal  repre- 
sentative selected  lands  for  allotment  in  the  name  of  the 
deceased  Indian,  which  shortly  afterwards  were  attempted 
to  be  conveyed  by  the  heirs  of  such  Indian  by  warranty 
deeds  through  which  plaintififs  in  error  claim,  each  of  which 
deeds  contained  a  clause  to  the  effect  that  if  for  any  reason 
the  selection  of  the  lands  described  in  the  deed  should  be 
set  aside,  other  lands  should  be  selected  instead,  and  these 
should  pass  to  the  grantees,  and  the  grantors  would  execute 
further  conveyances  if  necessary .  In  each  case  the  selection 
for  allotment  thus  made  was  set  aside  in  contest  proceed- 
ings, and  another  selection  thereafter  made,  followed  by 
an  allotment  in  the  name  of  the  deceased  Indian.  And  the 
question  is  whether  plaintiffs  in  error,  by  virtue  of  the  deeds 
for  the  prior  selections  and  the  iq)ecial  covenants  contained 
in  them,  are  entitled  in  equity  to  the  lands  subsequently 
allotted.  The  Supreme  Court  of  Oklahoma  held  not. 
MvUen  v.  Pickens j  56  Oklahoma,  65;  MuUen  v.  Gardner, 
57  Oklahoma,  186.  Its  judgments  were  entered  before  the 
taku«  effect  of  the  Act  of  September  6,  1916,  c.  448,  39 
Stat.  726,  amending  §  237,  Judicial  Code,  and  the  present 
writs  of  error  were  applied  for  and  allowed  within  the  time 
permitted  by  §  7  of  the  amending  act. 

Pertinent  provisions  of  the  Supplemental  Agreement 
are  set  forth  in  the  mai^.^ 

1 11.  There  shall  be  allotted  to  each  member  of  the  Choctaw  and 
Chickasaw  tribes,  as  soon  as  practicable  after  the  approval  by  the  Secre- 
tary of  the  Interior  of  his  enrollment  as  herein  provided,  land  equal  in 
value  to  three  hundred  and  twenty  acres  of  the  average  allottable  land 
of  the  Choctaw  and  Chickasaw  nations,  and  to  each  Choctaw  and 
Chickasaw  freedman,  as  soon  as  practicable  after  the  approval  by  the 
Secretary  of  the  Interior  of  his  enrollment,  land  equal  in  value  to 
forty  acres  of  the  average  allottable  land  of  the  Choctaw  and  Chick- 
asaw nations;    .    .    • 

12.  Each  member  of  said  tribes  shall,  at  the  time  of  the  selection  of 
his  allotment,  designate  as  a  homestead  out  of  said  allotment  land  equal 
in  value  to  one  hundred  and  sixty  acres  of  the  average  allottable  land 
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In  Franklin  v.  Lynch,  233  U.  S.  269,  a  white  warnani 
widow  of  a  Choctaw  Indian,  having  applied  to  be  admitted 
as  a  member  of  the  tribe  by  intermarriage^  made  a  war- 
ranty deed  in  October,  1905,  for  lands  exclusive  of  home- 
stead which  might  be  finally  allotted  to  her ,  with  an  accom- 
panying agreement  to  make  conveyance  when  the  land 
should  be  actually  allotted.  Thereafter  she  was  enrolled 
as  an  intermarried  citizen,  made  her  selection,  and  re- 
ceived a  patent  for  land,  all  of  which,  exc^t  the  home- 
stead, she  sold  for  value  to  other  parties.  This  court  held 
(aflSrming  the  Supreme  Court  of  Oklahoma)  that  the 
earlier  deed  and  the  i^reonent  were  void  because  until 
allotment  the  Indian  had  no  undivided  interest  in  the  tri- 

of  the  Choctaw  and  Chickasaw  nations,  as  nearly  as  may  be,  which 
shall  be  inalienable  during  the  lifetime  of  the  allottee,  not  exceeding 
twenty-one  years  from  the  date  of  certificate  of  allotment,  and  separate 
certificate  and  patent  shall  issue  for  said  homestead. 

15.  Lands  allotted  to  members  and  freedmen  shall  not  be  afFeoted 
or  encumbered  by  any  deed,  debt,  or  obligation  of  any  character  con- 
tracted prior  to  the  time  at  which  said  land  may  be  alienated  under 
this  Act,  nor  shall  said  lands  be  sold  except  as  herein  provided. 

16.  All  lands  allotted  to  the  members  of  said  tribes,  except  such  land 
as  is  set  aside  to  each  for  a  homestead  as  herein  provided,  shall  be  alien- 
able after  issuance  of  patent  as  follows:  One-fourth  in  acreage  in  one 
year,  one-fourth  in  acreage  in  three  years,  and  the  balance  in  five  years; 
in  each  case  from  date  of  patent:  Proffided^  That  such  land  shall  not 
be  alienable  by  the  allottee  or  his  heirs  at  any  time  before  the  expira- 
tion of  the  Choctaw  and  Chickasaw  tribal  governments  for  less  than 
its  appraised  value. 

22.  If  any  person  whose  name  ai^iears  upon  the  rolls,  prepared  as 
herein  provided,  shall  have  died  subsequent  to  the  ratification  of  this 
agreement  and  before  receiving  his  allotment  of  land  the  lands  to  iriiicfa 
such  person  would  have  been  entitled  if  living  shall  be  allotted  in  his 
name,  and  shall,  together  with  his  proportionate  share  of  other  tribal 
property,  descend  to  his  heirs  according  to  the  laws  of  descent  and  dis- 
tribution as  provided  in  chapter  forty-nine  of  Mansfield's  Digest  of 
the  Statutes  of  Arkansas:  Prarided,  That  the  allotment  thus  to  be 
made  shall  be  seleoted  by  a  duly  appointed  administiator  or  execu- 
tor.   •    •    • 
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bal  land  nor  any  vendible  interest  in  any  particular  tract, 
and  because  the  attempted  conveyance  was  in  conflict 
with  the  provisions  of  §§  15  and  16  of  the  Supplemental 
Agreement  to  the  effect  that  lands  allotted  should  not  be 
affected  by  any  deed,  debt,  or  obligation  contracted  prior 
to  the  time  at  which  such  land  might  be  alienated  under 
the  act,  and  should  not  be  alienable  except  after  issuance 
of  patent.  It  was  contended  that  the  prohibition  against 
sale,  in  its  application  to  the  particular  case,  had  been 
removed  by  the  Act  of  April  21, 1904,  c.  1402,  33  Stat.  189, 
204,  providing  that  ''All  the  restrictions  upon  the  aliena- 
tion of  lands  of  all  allottees  of  either  of  the  Five  Civilized 
Tribes  of  Indians  who  are  not  of  Indian  blood"  should  be 
removed.  But  we  held  that  while  this  removed  the  restric- 
tion to  the  extent  of  permitting  members  who  were  not  of 
Indian  blood  to  sell  land  after  it  had  been  actually  allotted 
in  severalty,  it  did  not  permit  even  a  non-Indian  to  sell  a 
mere  float  or  expectancy. 

It  is  insisted  that  a  different  rule  must  be  applied  mtix 
respect  to  lands  allotted  pursuant  to  §  22  in  the  name  of  a 
deceased  member  for  the  benefit  of  his  heirs,  as  to  which 
there  is  no  express  restriction  upon  alienation  like  those 
found  in  §§  15  and  16,  and,  in  the  absence  of  such  restric- 
tion, no  obstacle  in  the  way  of  the  owner  conveying  his 
equitable  interest  after  allotment,  as  was  held  by  this 
court  in  MuUen  v.  United  States,  224  U.  S.  448,  457;  (and 
see  like  rulings,  as  to  the  corresponding  provisions  of  the 
Creek  Agreement,  in  SkeUon  v.  Dill,  235  U.  S.  206,  210, 
and  Woodward  v.  DeGraffenried,  238  U.  S.  284,  319).  But 
the  decision  in  Franklin  v.  Lynch,  supra,  was  based  not 
alone  upon  the  express  restrictions,  but  upon  the  absence 
of  individual  interest  in  the  tribal  land  prior  to  allotment 
and  the  general  policy  of  the  Agreement  not  to  permit  the 
improvident  sales  that  would  result  if  a  prospective  allottee 
were  enabled  to  sell  his  expectancy. 

We  have  not  overlooked  the  fact  that  in  construing  a 
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treaty  made  October  27,  1832  (7  Stat.  399),  between  the 
United  States  and  the  Pottawatomie  Indians,  cedmg  their 
possessory  interest  in  certain  lands  to  the  United  States, 
with  a  reservation  of  a  considerable  nmnber  of  sections 
to  particular  named  Indians  to  be  granted  to  them  when 
selected,  it  was  held  by  this  coiui;  in  two  cases  that  the 
treaty  itself  converted  t^e  reserved  sections  into  individual 
property  and  created  an  equitable  interest  that  was  the 
subject  of  sale  and  conveyance,  and  that  warranty  deeds 
made  prior  to  selection  operated  to  vest  the  title  in  the 
grantee  as  soon  as  the  lands  were  selected  and  patented. 
Doe  v.  Wilson  (1869),  23  How.  457;  Crews  v.  Burcham 
(1861) ,  1  Black,  352.  Nor  that  a  similar  result  was  reached 
in  Jones  v.  Meehan,  175  U.  S.  1,  21,  23,  32,  under  the 
provisions  of  a  treaty  with  certain  bands  of  Chippewa 
Indians  made  October  2, 1863,  by  which  a  particular  resei^ 
vation  was  set  apart  for  one  of  their  principal  chiefs. 

But  we  deem  it  impossible  in  right  reason  to  apply  the 
doctrine  of  these  decisions  to  the  case  in  hand.  Section  22 
of  the  Supplemental  Agreement  provides  not  for  any  special 
grant  or  reservation  in  favor  of  particular  Indians  upon 
any  special  meritorious  consideration,  but  makes  a  sub- 
stituted provision,  in  the  allotment  scheme,  in  favor  of 
the  heirs  of  any  enrolled  Indian  who  might  happen  to  die 
after  the  ratification  of  the  Agreement  and  before  selec- 
tion of  his  allotment.  In  the  absence  of  anjrthing  to  the 
contrary,  the  lands  prior  to  allotment  were  to  remain 
conmiunal,  without  private  interest  that  was  capable  of 
descent  or  alienation.  Oritts  v.  Fisher,  224  U.  S.  640,  642; 
Sizemore  v.  Brady,  235  U.  S.  441, 449-451.  And  no  reason 
is  suggested,  nor  does  any  occur  to  us,  for  creating  by  im- 
plication from  the  provisions  of  §  22  a  separate  interest 
or  equity  in  the  heirs  of  a  deceased  member  prior  to.  allot- 
ment that  by  the  general  scheme  of  the  act  and  the  express 
provisions  of  §§  15  and  16  was  withheld  from  a  member 
eatitled  to  receive  an  allotment  in  his  pwn  right.    T^e 
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implication  is  clearly  to  the  contrary;  and  we  hold  that 
not  only  by  the  terms  of  §  22  does  the  equity  of  the  heir  of 
a  deceased  member  take  its  inception  at  the  selection  of 
the  allotment^  but  that  any  previous  attempt  to  sell  his 
expectancy  is  contrary  to  the  spirit  and  policy  of  the  act. 

MuOm  V.  United  States,  224  U.  S.  448,  457,  cited  by 
plaintiffs  in  error,  is  not  in  point,  for  the  lands  there  in 
controversy  had  been  duly  allotted,  and  the  only  question 
was  whether  they  might  be  alienated  thereafter  and  before 
the  issuance  of  patent,  a  question  affinnatively  answered 
l>y  reference  to  the  proviso  of  §  19  of  the  Act  of  April  26, 
1906,  c.  1876,  34  Stat.  137, 144. 

In  confirmation  of  our  view  as  to  the  meaning  and  effect 
of  §  22  of  the  Supplemental  Agreement,  reference  may  be 
made  to  several  acts  of  Congress  respecting  restrictions 
upon  the  lands  of  the  Five  Civilized  Tribes,  containing 
some  provisions  for  their  removal,  and  others  for  their 
maintenance  except  so  far  as  removed,  the  language  of 
which  is  inconsistent  with  the  theory  that  there  was  any 
individual  interest  or  equity  in  such  lands  prior  to  the 
selection  of  an  allotment.  Act  of  April  21,  1904,  c.  1402, 
33  Stat.  189,  204;  Act  of  April  26,  18id6,  c.  1876,  §  19,  34 
Stat.  137,  144;  Act  of  May  27, 1908,  c.  199,  35  Stat.  312. 
They  amount  to  a  l^islative  declaration  of  the  true  intent 
and  meaning  of  the  Agreements  respecting  allotment  of 
the  lands  of  these  tribes. 

The  provisions  of  the  Supplemental  Agreement  having 
permitted  no  conveyance  of  an  interest  in  the  tribal  lands 
prior  to  allotment,  it  is  obvious  that  this  policy  cannot  be 
evaded  by  ^ving  to  a  conveyance  with  warranty  or  its 
equivalent,  made  prior  to  actual  allotment,  effect  as  a 
covenant  to  convey  an  allotment  thereafter  to  be  selected, 
either  upon  the  ground  of  estoppel  or  because  of  any  state 
statute  having  like  force.  Starr  v.  Long  Jim,  2Z7  U.  S.  613, 
624;  Manaon  v.  Simonson,  231 U.  S.  341, 347. 

Judgments  affirmed. 
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Noe.  374-376.    Argued  October  22,  23,  1910.— Decided 

November  10, 1919. 

The  amendment  to  the  New  York  Workmen's  Compensation  Law  (qf. 
New  York  Central  R.  R.  Co.  v.  White,  243  U.  S.  188,)  providing  that, 
in  case  of  an  injury  resulting  in  serious  facial  or  head  disfigurement, 
the  conmiission  may,  in  its  discretion,  make  such  award  or  compen- 
sation as  it  may  deem  proper  and  equitable,  in  view  of  the  nature 
of  the  disfigurement,  but  not  to  exceed  S3,500  (Laws  1916,  c.  622,) 
is  not  an  arbitrary  or  oppressive  exercise  of  the  police  power  and 
does  not  deprive  the  employer  of  property  without  due  process  in 
violation  of  the  Fourteenth  Amendment.    P.  600. 

In  providing  for  the  compensation  of  workmen  injured  in  hazardous 
industries,  the  State  need  not  base  it  exclusively  on  loss  of  earning 
power.   P.  601. 

Whether  an  award  for  such  disfigurement  should  be  made  in  combina- 
tion with  or  independently  of  the  award  for  mere  inability  to  work, 
and  whether  the  compensation  should  be  paid  in  a  single  sum  or 
in  instalments,  are  matters  of  detail  for  the  State  to  determine.  P. 
603. 

226  N.  Y.  199,  aflSrmed. 

The  cases  are  stated  in  the  opixiion. 

Mr.  Robert  E.  Whalen,  with  whom  Mr.  Frank  V.  Whiting 
was  on  the  brief,  for  plaintiff  in  error  in  No.  374 : 
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The  additional  award  is  wholly  unrelated  to  claiinant's 
ability  to  work.  There  is  not  the  slightest  intimation  that 
the  disfigurement  has  unpaired  claimant's  eanung  capac- 
ity b^ond  the  period  for  which  he  was  awarded  a  separate 
amount  for  the  entire  period  of  disability.  Moreover, 
when  that  award  was  made,  plaintiff  had  returned  to 
work. 

Only  impainnent  of  earning  power  justifies  compulsory 
payment  of  workmen's  compensation  for  disabling  or 
fatal  injuries  inflicted  without  fault.  New  York  Central 
R.  R.  Co.  V.  White,  243  U.  S.  188,  203-206;  Mountain 
Timber  Co.  v.  Washington,  243  U.  S.  219,  236,  239,  243. 
This  coxut  has  pointed  out  that  ''compensation  for  dis- 
abling and  fatal  injuries  irrespective  of  the  question  of 
fault"  was  involved  in  the  decisions  of  the  cases  which 
sustained  the  New  York  and  the  Washington  Acts.  Midr 
dleton  V.  Texas  Power  &  Light  Co.,  249  U.  S.  152,  163. 
Mr.  Justice  Pitney,  writing  for  the  majority  in  Arieona 
Employers^  LiahilHy  Cases,  ante,  400,  425,  affirmed  the 
power  of  the  people  of  Arizona  to  erect  safeguards 
against  'leaving  the  injured  ones,  and  the  dependents  of 
those  whose  lives  are  lost,  through  accidents  due  to  the 
conditions  of  the  occupation,  to  be  a  burden  upon  the 
public."  And  at  p.  428  he  adverted  to  the  sovereign  power 
thus  to  regulate  the  conduct  of  those  hazardous  industries 
in  which ''human  beings  .  .  •  in  the  pursuit  of  a  liveli- 
hood must  expose  themselves  to  death  or  to  physical  in- 
juries more  or  less  disabling,  with  consequent  impoverish- 
ment, partial  or  total,  of  the  workman  or  those  dependent 
upon  him." 

In  BaU  V.  William  Hunt  &  Sons,  Ltd.,  [1912]  App.  Cas. 
496,  cited  in  Mr.  Justice  Hohnes'  concxirring  opinion  in 
the  Arieona  Case,  p.  433,  Lord  Shaw  of  Dunfermline  de- 
clared that  ''the  theory  and  datum  upon  which  such  com- 
pensation proceeds  is  that  of  compensation  for  injury  to 
the  worker  as  a  wage-earner,  and  it  is  the  incapacity  to 
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earn  a  wage  which  forms  the  standard  upon  which  the  com- 
pensation is  reckoned."    (P.  507.) 

In  the  Arizona  Case,  p.  426,  a  feature  of  the  Arizona  Act 
which  was  considered  to  be  an  element  of  guaranty  of  due 
process  was  the  provision  for  trial  of  issues  of  fact  and 
assessment  of  damages  before  a  constitutional  jury,  in  a 
judicial  tribimal,  in  accordance  with  long  established 
modes  and  ordinary  processes  of  law — ^^'substantially  the 
common  law  method."  In  the  case  at  bar  no  such  safe- 
guard was  vouchsafed.  Due  process  of  law,  however,  con- 
templates that  damages,  as  distinguished  from  compen- 
sation for  loss  or  diminution  of  earning  power  during 
hazardous  employment,  shall  be  fixed  and  awarded,  if  at 
all,  by  a  jury  and  not  by  a  board.  Damages,  when 
awarded,  must  represent  the  deliberate  judgment  of  a  tri- 
bunal vested  with  and  exercising  judicial  functions,  not 
the  determination  of  a  body  which  is  clothed  with 
statutory  power  to  proceed  as  summarily  as  a  court- 
martial.  (§§20,  68,  N.  Y.  Workmen's  Compensation 
Act.)  See  Erie  R.  R.  Co.  v.  Linnekogd,  248  Fed.  Rep. 
389, 392. 

The  disfigurement  clause  is  not  a  reasonable  exercise  of 
the  police  power.  White  Case,  supra,  pp.  206,  207;  Moun^ 
tain  Timber  Co.  Case,  supra,  238, 243;  Arizona  Case,  supra, 
420422. 

If,  as  recognized  at  p.  207  of  the  opinion  in  the  White 
Case,  the  New  York  Act  is  not,  nor  is  it  asserted  to  be,  a 
measure  in  furtherance  of  health  or  safety,  it  remains  sim- 
ply to  inquire  whether  the  disfigurement  clause  has  any 
reasonable  relation  to  the  general  welfare.  The  question 
carries  its  own  answer,  since,  once  adequate  provision  has 
been  made  for  loss  or  diminution  of  earning  capacity,  it  is 
of  no  public  concern  whether  the  claimant  shall  or  shall 
not  receive  a  further  award  for  impairment  of  good  looks 
not  in  any  wise  related  to  earning  power.  Repeatedly  it 
has  been  stated  in  cognate  terms  that  the  subject  of  judi- 
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Gial  inquiry^  in  such  a  case  as  this,  is  whether  the  statute 
under  consideration  ''is  arbitrary  and  unreasonable,  from 
the  standpoint  of  natural  justice''  (White  Case^  p.  202) ;  or 
''so  entravagant  or  arbitraiy  as  to  constitute  an  abuse  of 
power"  (Mauniain  Timber  Co.  Case,  p.  237.)  Such  was 
the  test  applied  in  determining  the  validity  of  the  Arizona 
Act. 

There  being  no  claim  that  any  element  of  public  health 
or  of  public  safety  is  involved,  and  no  real  consideration 
of  public  welfare  being  presented,  it  follows  that  the  clause 
in  question  is  fairly  to  be  characterized  as  unreasonable 
and  fundamentally  unjust. 

The  question  here  presented  is  an  open  one. 

Mr.  William  H.  Foster ^  for  plaintiffs  in  error  in  Nos.  375 
and  376,  argued  that  an  award  for  disfigurement  is  not 
compensation  but  damages  {New  York  Central  R.  R.  Co.  v. 
White,  243  U.  S.  188,  193;  Matter  of  Erickaon  v.  Preuss, 
223  N.  Y.  365, 368) ;  and  that  the  previous  decisions  of  this 
coiui;  upholding  compensation  laws  were  based  on  loss  of 
earning  power  and  the  tendency  of  disablement  or  death 
of  workmen  to  render  them,  or  their  dependents,  biirdens 
on  the  public  charity.  In  this  case  there  was  an  entire 
absence  of  relation  between  the  disfigurement  and  loss  of 
earning  power,  though  it  is  probably  true  that  a  person 
who  has  a  disfigurement  may  have  suffered  pain  and 
acquired  a  certain  timidity.  An  award  for  mere  disfig- 
urement is  not  within  the  police  power  as  tested  by 
the  previous  decisions  of  this  court,  because  the  mere 
disfigurement  is  not  a  matter  affecting  the  public 
interest. 

Mr.  E.  C.  Aiken,  Deputy  Attorney  General  of  the  State 
of  New  York,  with  whom  Mr.  Charles  D.  Newton,  Attorney 
General  of  the  State  of  New  York,  was  on  the  briefs,  for 
the  State  Industrial  Commission. 
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Mb.  Jxtbtice  Pitney  deliyered  the  opinion  of  the 
ooiirt. 

The  Workmen's  Compensation  Law  of  the  State  of  New 
York  (c.  816,  Laws  1913,  as  amended  and  reenacted  by 
c.  41,  Laws  1914;  Cons.  Laws,  c.  67),  which  was  sustained 
by  this  court  against  attacks  based  upon  the  Fourteenth 
Amaidment  in  New  York  Central  R.  R.  Co.  v.  WhiUy  243 
U.  S.  188,  was  amended  by  Laws  1916,  c.  622,  among 
other  things  by  inserting  in  the  15th  section,  which  con- 
tains the  schedule  of  compensation  for  cases  of  disability, 
a  clause  reading  as  follows:  ''In  case  of  an  injury  resulting 
iQ  serious  facial  or  head  disfigurement  the  commission  may 
in  its  discretion,  make  such  award  or  compensation  as  it 
may  deem  proper  and  equitable,  in  view  of  the  nature  of 
the  disfigurement,  but  not  to  exceed  three  thousand  five 
himdred  dollars." 

The  present  writs  of  error  bring  up  for  review  three  judg- 
ments of  the  Court  of  Appeals  of  that  State,  affirming 
orders  of  the  Supreme  Court,  Appellate  Division,  Third 
Judicial  Department,  in  which  awards  based  upon  this 
amendment  were  sustained.  The  opinion  of  the  Court  of 
Appeals,  applicable  to  all  of  the  cases,  is  reported  under  the 
title  of  Matkr  of  Sweeting  v.  American  Knife  Co.,  226  N.  Y. 
199. 

In  each  case  the  Conmiission  foimd  accidental  injuries 
sustained  by  an  employee  in  a  hazardous  occupation,  aris- 
ing out  of  and  in  the  course  of  the  employment,  and,  as  a 
result  of  the  injury,  some  serious  facial  or  head  disfigure- 
ment, or  both.  In  each  case  an  award  was  made  on  ac- 
count of  such  disfigurement  irrespective  of  the  allowance 
of  compensation  according  to  the  schedule  based  upon  the 
average  wage  of  the  injm^  employee  and  the  character 
and  duration  of  the  disability. 

The  sole  contention  here  is  that  the  amendment  of  1916, 
as  thus  carried  into  e£fect,  deprives  the  respective  plaintiffs 
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in  error  of  property  without  due  prooees  of  law,  in  contra- 
vention of  the  Fourteenth  Amendment. 

The  argument  is  that  an  award  for  disfigurement,  made 
wholly  independent  of  claimant's  inability  to  work,  is  not 
based  upon  impairment  of  earning  power;  that  only  such 
impairment  can  justify  imposii^  upon  an  employer  with- 
out fault  compulsoiy  payment  by  way  of  compensation  to 
an  injured  workman;  and  heaiee  that  the  ''disfigurement 
clause"  is  not  a  reasonable  ^cercise  of  the  police  power,  but 
18  arbitrary  and  oppressive. 

In  view  of  oiir  recent  decisions  sustaining  state  laws  im- 
posmg  upon  employers  in  the  hazardous  industries  respon- 
sibility in  one  form  or  another  for  the  consequences  of 
injuries  received  by  employees  in  the  course  of  the  employ- 
ment in  the  absence  of  fault  on  the  employer's  part  {New 
York  Central  R.  R.  Co.  v.  White,  243  U-  S,  188;  Mountain 
Timber  Co.  v.  Washington,  243  U.  S.  219;  Arizona  Em- 
players^  Liability  Cases,  ante,  400),  little  need  now  be 
said. 

Even  were  impairment  of  earning  power  the  sole  justi- 
fication for  imposing  compulsory  payment  of  workmen's 
compensation  upon  the  employer  in  such  cases,  it  would 
be  sufficient  answer  to  the  present  contention  to  say  that 
a  serious  disfigurement  of  the  face  or  head  reasonably  may 
be  r^arded  as  having  a  direct  relation  to  the  injured  per- 
son's earning  power,  irrespective  of  its  effect  upon  his  mere 
capacity  for  work. 

Under  ordinary  conditions  of  life,  a  serious  and  un- 
natural disfigurement  of  the  face  or  head  very  probably 
may  have  a  harmful  effect  upon  the  ability  of  the  injured 
person  to  obtain  or  retain  employment.  Laying  aside 
exceptional  cases,  which  we  must  assume  will  be  fairly 
dealt  with  in  the  proper  and  equitable  administration  of  the 
act,  such  a  disfigurement  may  render  one  repulsive  or  offen- 
sive to  the  sight,  displeasing,  or  at  least  less  pleasmg,  to 
employer,  to  fellow  employees,  and  to  patrons  or  custom- 
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ere.  See  BaU  v.  Wm.  Hunt  &  Sons,  Ltd.,  [1912]  App. 
Cas.  496. 

But  we  cannot  concede  that  mxpairment  of  earning 
power  is  the  sole  ground  upon  which  compulsory  compensa- 
tion to  injured  workmen  Intimately  may  be  based.  Un- 
questionably it  is  a  rational  basis,  and  it  is  adopted  for  the 
generality  of  cases  by  the  New  York  law.  But  the  Cowrt 
of  Appeals  has  construed  the  1916  amendment  as  permit- 
ting an  allowance  for  facial  or  head  disfigurement  althougih 
it  does  not  impair  the  claimant's  earning  capacity.  Mc^ 
ter  of  Erickson  v.  Preuss,  223  N.  Y.  365,  368;  and  see 
opinion  of  Judge  Cardozo  in  the  present  case,  226  N.  Y. 
199,  200.  In  view  of  this,  and  there  being  no  specific  find- 
ing of  such  impairment  in  these  cases,  it  is  proper  to  say 
that  in  our  opinion  the  ''due  process  of  law  "  clause  of  the 
Fourteenth  Amendment  does  not  require  the  States  to 
base  compulsory  compensation  solely  upon  loss  of  earning 
power. 

The  New  York  law  as  at  first  enacted,  the  Washington, 
and  the  Arizona  laws  presented  for  oiu*  consideration  three 
different  methods  adopted  for  the  purpose  of  imposing 
upon  the  industry  the  burden  of  making  some  compensa- 
tion for  the  human  wastage  attributable  to  the  hazards  of 
the  work.  We  were  imable  to  find  that  any  of  these  ran 
counter  to  the  ''due  process"  clause.  Nor  does  that  pro- 
vision debar  a  State  from  adopting  other  methods,  or  a 
composite  of  different  methods,  provided  the  result  be  not 
inconsistent  with  fundamental  rights.  As  was  stated  in  the 
Arusona  Case,  ante,  429:  "If  a  State  recognizes  or  es- 
tablishes a  right  of  action  for  compensation  to  injured 
workmen  upon  grounds  not  arbitrary  or  fundamentally 
imjust,  the  question  whether  the  award  shall  be  measured 
as  compensatory  damages  are  measured  at  common  law, 
or  according  to  some  prescribed  scale  reasonably  adapted 
to  produce  a  fair  result,  is  for  the  State  itself  to  determine." 
And  we  see  no  constitutional  reason  why  a  State  may  not, 
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in  ascertaining  the  amount  of  such  compensation  in  partic- 
ular cases,  take  into  consideration  any  substantial  ph}^- 
cal  impairment  attributable  to  the  injury,  whether  it  im* 
mediately  affects  eahning  capacity  or  not. 

For  the  reasons  thus  outlined,  it  was  not  unreasonable, 
arbitrary,  or  contrary  to  fundamental  right  to  embody  in 
the  New  York  Workmen's  Compensation  Law  a  provision 
for  a  special  allowance  of  compensation  for  a  serious  dis- 
figurement of  the  face  or  head.  Nor  is  there  any  ground 
for  declaring  that  the  allowance  prescribed  by  the  1916 
amendment  exceeds  the  constitutional  limitations  upon 
state  power. 

Whether  an  award  for  such  disfigurement  should  be 
made  in  combination  with  or  independent  of  the  compen- 
sation allowed  for  the  mere  inability  to  work  is  a  matter  of 
detail  for  the  State  to  determine.  The  same  is  true  of  the 
question  whether  the  compensation  should  be  paid  in  a 
single  sum,  or  in  instalments.  Ariz<ma  Employers' Liability 
CdseSf  ante,  400,  429. 

Judgments  affirmed. 

Mb.  Justice  McReynolds  dissents. 


^m^ 


BANK  OF  OXFORD  ET  AL.  v.  LOVE  ET  AL.,  BANK 
EXAMINERS  OF  THE  STATE  OF  MISSISSIPPI. 

EKROR  TO  THE   SUPHEME   COURT    OF    THE   STATE   OF 

MISSISSIPPI. 

No.  9.  Submitted  March  27,  1018;  restorod  to  docket  for  oral  arma- 
ment April  22,  1018;  argued  October  10,  1010. — Decided  Novem- 
ber 10,  1010. 

A  provision  in  the  special  charter  of  a  state  bank  that  its  business  shall 
be  confided  to  and  controlled  by  its  stockholders  under  such  rules 
as  it  may  adopt,  not  in  conflict  with  the  Constitution  of  the  United 
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States  or  ai  the  State,  is  not  inconsistent  with  the  exerdse  of  the 
general  power  of  the  State  to  cause  the  affairs  of  such  bank  to  be 
examined  and  reported  on  by  state  officials  and  to  exact  a  reasonable 
annual  assessment  (l/40  of  1  per  cent,  of  the  total  assets)  for  the 
maintenance  of  the  state  banldng  department;  and  a  general  law, 
so  operating,  does  not  impair  the  contract  obligation  of  such  special 
charter.  P.  606. 
Ill  Mississippi,  699,  affirmed. 


The  case  is  stated  in  the  opinion. 

Mr.  Ttioa.  A.  Evans^  with  whom  Mr.  Oeo.  D.  LaneasteTy 
Mr.  B.  L.  Mayes  and  Mr.  Jos.  Stone  were  on  the  brief,  for 
plaintiffs  in  error. 

Mr.  Earle  N.  Floyd,  Assistant  Attorn^  General  of  the 
State  of  Mississippi,  with  whom  Mr.  Ross  A.  Collins^ 
Attorney  General  of  the  State  of  Mississippi,  and  Mr. 
Robert  H.  Thompson  were  on  the  brief,  for  defendants  in 
error. 

Ma.  Jubtigb  McRjbtnolds  delivered  the  opinion  of  the 
court. 

A  special  act  of  the  Mississippi  Legislature,  approved 
March,  1872,  incorporated  the  Bank  of  Oxford  and  autiior- 
ized  it  to  ^'exercise  the  privilege  appoiaining  to  a  general 
banking,  exchange  and  brokerage  business,  with  all  the 
power  of  a  body  corporate."  Section  IV  declares:  "That 
the  business  of  said  bank  shall  be  confided  to  and  con- 
trolled by  its  stockholders  imder  such  rules  of  laws  and 
regulations  as  said  Company  may  see  fit  to  adopt.  Pro- 
vided; the  same  be  not  in  conflict  with  tiie  Constitution  of 
the  United  States  or  of  this  State."  It  was  immediately 
organized,  and  has  continued  to  cany  on  busuiess  under 
the  charter  so  granted. 

By  a  comprehensive  act  containing  sixty-nine  sections, 
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wppsav^  March  9^  1914,  the  legislature  prescribed  gen- 
eral regulations  conceming  banking.  Its  scope  is  fairly 
indicated  by  the  title,  copied  below.  ^  Section  23  provides  : 
''Elach  bank  subject  to  the  provisions  of  this  act  is  hereby 
assessed  for  each  year  one-fortieth  of  one  per  cent,  of  its 
total  assets,  and  the  money  accruing  from  said  assessment 
shall  be  used  for  the  miuntenance  of  the  banking  depart- 
ment." 

After  paying  one  assessment  under  protest,  plaintiff 
bank,  May  14,  1914,  instituted  this  proceeding  in  the 
Chancery  Goxut  for  Hinds  County.  The  original  bill  sets 
up  and  relies  upon  the  charter  of  1872  as  a  contract,  pro- 
tected by  the  Federal  Constitution,  which  by  confiding 
control  to  stockholders  excludes  l^islative  authority  in 
respect  thereto.  It  allies: ''That  the  said  bank  examiners 
are  threatening  to  interfere  with  the  affairs  of  this  bank, 
and  to  exercise  such  powers  as  are  provided  for  by  said 
statute  [of  1914]  over  this  bank,  and  are  threatening  to 

^  ''An  act  establiBhing  a  banking  dqMurtment  for  the  State  of  Missis- 
sippi, creating  a  board  of  bank  commissioners,  prescribing  their  quali- 
fications, duties  and  compensation,  providing  for  the  election  of  State 
bank  examiners,  prescribing  their  qualifications,  duties  and  compensa- 
tion, defining  what  shall  constitute  a  bank  and  banking  business  in  the 
State  of  Mississippi,  fixing  the  capital  required  to  do  a  banking  busi- 
ness, and  providing  for  the  examination,  regulation  and  control  of 
banks  and  banking  business  conducted  by  corporations,  other  than 
national  banks  and  jxxstal  savings  banks  and  fixing  the  assessment  for 
the  revenues  of  the  department,  fixing  qualifications  and  liability 
of  officers,  stockholders  and  directors  of  banking  corporations;  fixing 
the  qualifications  and  liability  of  persons,  firms  and  corporations  in  the 
banking  business;  providing  for  the  payment  of  deposits  to  minors  and 
other  persons  under  disability  and  on  joint  account;  prohibiting  bank- 
ing except  under  the  provisions  of  this  act;  providing  for  the  liquidation 
of  banks  and  the  distribution  of  the  assets  thereof;  providing  for  giving 
publicity  to  deposits  more  than  five  years  old;  and  prescribing  penalties 
for  the  breach  of  any  of  the  provisions  thereof,  and  to  provide  a  system 
for  guaranteeing  deposits,  and  for  other  purposes,  without  expense  to 
the  State." 
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make  such  examinations  and  reports  upon  and  about,  and 
to  exercise  all  the  other  authorities  and  powers  provided 
for  by  such  statute,  over  the  affairs  of  your  orator,  said 
bank.  And  yoiu:  orator  pleads  hereby,  and  invokes  for 
such,  its  contract,  immunity  from  such  supervision  and 
control,  the  said  contract  clause  of  the  Constitution  of  the 
United  States,  and  claims  its  right  exclusively  to  control 
and  manage  the  affairs  of  its  own  bank."  And  further: 
''Your  orator  protests  and  shows  that  it  was  not  subject  to 
the  provisions  of  said  banking  law,  and  by  its  said  contract 
charter,  the  whole  scheme,  so  devised,  as  applied  to  your 
orator  bank,  was  imconstitutional  and  void;  and  your 
orator  shows  that  for  such  reason  it  was  not  subject  to 
assessment  devised  and  contrived  only  for  the  purpose  of 
maintaining  such  bank  department;  and  your  orator  was 
protected  against  the  payment  of  such  assessment,  also, 
by  the  said  contract  clause  of  the  C!onstitution  of  the 
United  States."  The  prayer  is  for  an  injunction  perpetu- 
ally restraining  defendants  and  their  successors  from  ex- 
amining or  undertaking  to  enforce  as  against  the  complain- 
ant any  provision  contained  in  the  Act  of  March  9,  1914, 
and  for  a  decree  requiring  repayment  of  the  sum  assessed 
and  paid  under  protest. 

No  argument  is  required  to  show  that  the  charter  of 
1872  constitutes  a  contract  protected  by  the  Federal 
C!onstitution.  But  the  construction  placed  upon  §  IV  by 
counsel  for  plaintiffs  in  error  is  not  tenable.  It  really  con- 
tains nothing  which  purports  to  take  away  commonly 
recognized  power  of  the  State  to  establish  such  reasonable 
and  general  r^ulations  of  banks  as  may  be  essential  to 
public  safety,  and  to  enforce  them  through  a  board  sup- 
ported by  moderate  assessments  upon  those  engaging  in 
the  business. 

While  the  bill  proceeds  upon  the  theory  that  the  bank's 
affairs  are  wholly  exempt  from  interference  by  legislative 
direction,  the  only  past  or  immediately  probable  wrongs 
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adequateliy  complained  of  are  enforced  contribution  to 
expense  of  the  banking  department  and  threats  by  defend- 
ants to  make  esuonmations  and  reports.  And  we  think 
it  clear  that  no  impaument  of  the  corporate  charter  has 
resulted  or  will  result  from  reasonable  examinations  and 
reports  by  duly  authorized  officers  and  the  small  pre- 
scribed payments.  It  is  unnecessary  to  consider  other 
distmct  provisions  of  the  statute^  and,  of  course,  we  in- 
timate no  opinion  concerning  them. 

The  Supreme  Court  of  the  State  affirmed  a  decree  of  the 
Chancery  Court  dismissing  the  bill  upon  demurrer,  and 
its  action  must  be 

Affirmed. 


^•0- 


GROESBECK  ET  AL.  v.  DULUTH,  SOUTH  SHORE 
&  ATLANTIC  RAILWAY  COMPANY. 

APPEAL  rSOU  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  EASTERN  DISTRICT  OF  MICHIGAN. 

No.  254.    Argued  October  15, 1019.— Decided  November  10>  1919. 

The  laws  of  Michigan  prescribing  a  maximum  intrastate  passenger  fare 
for  railroads  whose  gross  passenger  earnings  equalled  a  certain 
amount  per  mile  required  that  all  lines  of  a  railroad  within  the 
State  should  be  treated  as  a  unit  in  computing  such  earnings,  and 
in  applying  the  rate  limitation.  In  determining  whether  the  rate 
was  confiscatory  in  this  case — 

Held:  (1)  In  the  absence  of  any  suggestion  of  illegality  or  mis- 
management in  acquisition  or  operation,  all  parts  of  the  railroad's 
system  within  the  State,  profitable  or  unprofitable,  should  be  em- 
raoed  in  the  computation.    P.  611. 

(2)  Unremuneratiye  parts  were  not  to  be  excluded  because  built  and 
used  primarily  for  interstate  traffic  (p.  611),  or  because  not  required 
to  supply  local  transportation  needs  (p.  612);  nor  was  a  reasonable^ 
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though  unromunerative,  extension  of  service  because  furnished  by 
acquiring  traffic  rights  from  another  company.    P.  613. 

(3)  Sleeping  car,  parlor  car  and  dining  car  services  should  not  be 
treated  as  separate  operations,  but  the  passenger  service,  including 
these  facilities,  must  be  treated  as  a  whole.   Id. 

(4)  In  the  present  state  of  railroad  accounting,  what  formula  should  be 
adopted  for  dividing  charges  and  expenses  common  to  freight  and 
passenger  services  and  not  capable  of  direct  allocation,  is  a  question 
of  fact  rather  than  of  law;  and  the  court  cannot  say  that  the  trial 
court  erred  in  adopting  the  method  pursued  in  this  case.    P.  614. 

Affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Leland  W.  Carr  and  Mr.  Roger  I.  Wykea,  with  whom 
Mr.  Alex.  J.  Groe^beck,  Attorney  G^ieral  of  the  State  of 
Michigan,  was  on  the  brief,  for  appellants. 

Mr.  John  E.  Tracy,  with  whom  Mr.  WiUiam  D.  McHugh 
was  on  the  briefs,  for  appellee. 

Mb.  Justice  Brandeis  delivered  the  opinion  of  the 
conrt. 

The  constitution  of  Michigan  (Article  XII,  §  7)  authoiv 
izes  the  legislature  to  pass  laws  establishing  ^'reasonable 
TnftYiTniiTn  rates  of  chaiges  for  the  transportation  of  pas- 
sengers and  freight."  In  1907  it  fixed  two  cents  a  mile  as 
the  mft.'giTmiTn  intrastate  passenger  fare  on  railroads  oper- 
ating in  the  Lower  Peninsula  and  three  cents  for  those  in 
the  Upper.  By  Act  approved  May  2,  1911  (Public  Laws 
No.  276),  the  two-cent  rate  was  made  applicable  to  all  the 
railroads  of  the  State  whose  gross  earnings  on  passenger 
trains  equal  or  exceed  $1,200  per  mile  of  line  operated. 
Before  the  statute  took  effect,  the  Duluth,  South  Shore  and 
Atlantic  Railway  Company,  an  intenstate  carrier  operatiDg 
in  the  Upper  Peninsula,  brought  this  suit  in  the  District 
Court  of  the  United  States  for  the  Eastern  District  of 
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Michigan  to  enjoin  the  enforcement  of  the  act.  The  bill 
allied  that  the  reduced  rate  would  deprive  plamtiff  of  its 
property  without  due  process  of  law  in  violation  of  the 
Foiu1;eenth  Amendment.  The  Attorney  General  and  the 
Railroad  Commissioners  of  the  State,  being  charged  by 
the  law  with  its  enforcement,  were  made  defendants. 
They  dmed  that  the  rate  was  confiscatory;  and  on  this 
issue  the  District  Court  found  for  the  Railway.  A  final 
decree  granting  the  relief  sought  was  filed  February  14, 
1918;  and  an  appeal  to  this  court  was  promptly  applied 
for  by  the  defendants  and  allowed.  Meanwhile,  on  Janu- 
ary 1,  1918,  the  Federal  Government  had  taken  over  the 
operation  of  this  and  other  railroads,  and  is  still  operating 
the  same.  The  two-cent  rate  was  never  put  into  effect  on 
this  railroad,  as  a  restraining  order  issued  upon  the  filing 
of  the  bill  was  continued  imtil  entry  of  the  final  decree.  In 
1919  the  statute  attacked  here  was  repealed  (Public  Laws 
No.  382).  But  the  case  has  not  become  moot  for  the  fol- 
lowing reason:  On  continuing  the  restraining  order  the 
Railway  was  required  to  issue  to  all  intrastate  passengers 
receipts  by  which  it  agreed  to  refimd,  if  the  act  should  be 
held  valid,  the  amoimt  paid  in  excess  of  a  two-cent  fare. 
Later  the  Railway  was  required  to  deposit,  subject  to  the 
order  of  the  court,  such  amoimts  thereafter  collected.  The 
fimd  now  on  deposit  exceeds  $800,000,  and  the  refimd 
coupons  are  still  outstanding.  In  order  to  determine  the 
rights  of  coupon  holders  and  to  dispose  of  this  fimd  it  is 
necessary  to  decide  whether  the  Act  of  1911  was,  as  respects 
this  railroad,  confiscatory. 

The  issues  of  fact  were  tried  below  with  great  thorough- 
ness. The  case  was  referred  to  a  special  master  to  hear  the 
proofs  and  to  report  the  evidence  together  with  his  findings 
to  the  court.  The  report  fills  503  pages  of  the  printed  rec- 
ord. The  transcript  of  the  testimony  introduced  before 
him  covered  more  than  12,000  typewritten  pages ;  and  there 
were  besides  many  exhibits.    The  evidence  before  the 
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master  related  lai^y  to  the  results  of  the  operation  of  the 
railroad  for  the  four  years  ending  June  30,  1913.  When 
the  case  came  on  for  hearing  before  the  district  judge  in 
1917,  supplemental  evidence  was  taken  in  open  court 
covering  the  operations  of  the  four  additional  years  ending 
June  30, 1917.  The  evidence  disclosed  the  usual  diversity 
of  opinion  as  to  the  value  of  the  properly  and  as  to  the 
proper  method  of  dividing  between  the  passeng^  and 
freight  services  the  common  expenses  and  the  charges  for 
property  used  in  common.  Upon  the  whole  evidence  the 
court  found  that  the  two-cent  fare  would  have  resulted  in 
a  return  on  intrastate  passenger  business  of  less  than  2  per 
cent,  during  the  six  years  endii^  June  30, 1917. 

Between  the  conunencement  of  this  suit  and  the  entry 
of  the  final  decree  many  of  the  questions  in  controveny 
below  have  been  settled  by  the  decisions  of  this  court  in 
other  cases.^  The  state  officials  do  not  deny  that  th^ne  was 
legal  evidence  to  justify  the  findings  of  fact  made  by  the 
lower  court;  nor  do  they  request  that  this  court  should 
undertake  a  ^neral  review  of  the  evidence.  But  they 
insist  that  the  findii^  of  the  district  judge  of  the  low  return 
is  erroneous,  and  that  the  error  is  due  partly  to  his  having 
included  in  his  calculations  property  and  operations  which 

^  IrUerskUe  Commerce  Commission  v.  Union  Pacific  By.  Co.^  222  U.  S. 
541;  Minnesota  RaU  Cases,  230  U.  S.  352;  Missoiari  Rale  Cases,  230 
U.  S.  474;  Chesapeake  <k  Ohio  Ry.  Co.  v.  ConJey,  230  U.  S.  513; 
Oregon  R.  R.  &  Nav.  Co.  v.  Campbell,  230  U.  S.  525;  Southern  Pacific  Co. 
V.  CampbeU,  230  U.  S.  537;  Allen  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  230 
U.  S.  553;  Missouri  Pacific  Ry.  Co.  v.  Tucker,  230  U.  S.  340;  Wood  v. 
Vandalia  R.  R.  Co.,  231  U.  S.  1;  Louistfille  <t  Nashvitte  B.  R.  Co.  v. 
GarreU,  231 U.  S.  298;  In  re  Englehard,  231 U.  8. 646;  San  Joaquin,  etc.. 
Irrigation  Co.  v.  Stanislaus  County,  233  U.  S.  454;  Northern  Pacific 
Ry.  Co.  V.  North  Dakota,  236  U.  S.  585;  Norfolk  A  Western  Ry.  Co.  v. 
West  Virginia,  236  U.  S.  605;  Missouri  v.  Chicago,  B.  A  Q.  R.  R.  Co., 
241 U.  S.  533;  Rowland  v.  St.  Louis  &  SanFrancisco  R.  R.  Co.,  244  U.  8. 
106;  Damdl  v.  Edwards,  244  U.  8.  564;  Denver  v.  Denver  Union  Water 
Co.,  246  U.S.  178. 
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should  have  been  excluded,  and  partly  to  his  having 
adopted  unproper  formulas  for  the  division  of  common 
charges  and  expenses  as  between  the  freight  and  the  pas- 
senger services;  and  that  if  these  specific  errors  are  cor- 
rected it  will  appear  that  the  two-cent  fare  would  have 
been  highly  remunerative.  These  allied  errors  must  be 
considered  separately. 

First:  It  is  contended  that  the  Western  Division  should 
be  excluded  from  the  calculation.  The  Duluth,  South 
Shore  and  Atlantic  Railway  extends  from  Sault  Ste. 
Marie  to  Duluth  and  has,  including  branches,  584  miles  of 
line,  475  of  which  are  in  Michigan.  The  Eastern  Division 
serves  mainly  the  iron  region;  the  Central,  the  copper 
country;  the  Western,  extending  through  sparsely  settled 
country  from  Nestoria,  Michigan,  101  miles  to  the  Wis- 
consin state  line,  and  thence  to  Duluth,  serves  mainly  in- 
terstate business.  This  division  is  said  to  have  been  built 
not  in  a  desire  to  serve  local  needs,  but  for  the  purpose  of 
establishing  a  through  line  from  Duluth  to  Sault  Ste.  Marie. 
The  statement,  if  true,  furnishes  no  reason  for  excluding  it 
from  the  calculation.  The  cost  per  mile  of  transporting 
passengers  varies  greatly  on  different  parts  of  the  same 
railroad  system  according  to  circumstances,  being  depen- 
dent, among  other  things,  upon  the  cost  of  the  roadbed 
and  terminals,  the  grade,  the  number  and  character  of  the 
trains,  the  density  of  traffic  and  the  length  of  the  haul 
The  justification  for  a  uniform  fare  per  mile  is  furnished 
by  the  doctrine  of  averages;  and  the  l^islature  of  Michi- 
gan made  clear  its  purpose  to  apply  the  doctrine  of  aver- 
ages in  order  to  give  to  travellers  the  benefit  of  the  two- 
cent  fare  on  those  i)ortions  of  a  railroad  on  which  travel 
was  light  and  the  cost  of  carrying  each  passenger  necessa- 
rily far  in  excess  of  two  cents  a  mile.  For  this  act  declares : 
''That  in  computing  the  passenger  earnings  per  mile  of 
any  company  the  earnings  and  mileage  of  all  branch  roads 
owned,  leased,  controlled  or  occupied  or  that  may  here- 
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after  be  owned,  leased,  controlled  or  occupied  by  such  com- 
pany •  •  •  shall  be  included  in  the  computation;  [i.  e., 
detenninii^  whether  the  year's  gross  passenger  earnings 
equal  $1,200  per  mile]  and  the  rate  of  fare  shall  be  the 
same  on  all  lines  owned,  leased,  controlled  or  occupied  by 
such  company."  In  other  words,  the  legislature  has  de- 
clared that  for  the  purpose  of  determining  the  right  of  an 
intrastate  passenger  to  travel  on  any  part  of  the  com- 
pany's lines  at  the  rate  of  two  cents  a  mile,  all  of  the  lines 
within  the  State  must  be  treated  as  one;  that  those  on 
which  travel  is  Ught  must  be  averaged  with  those  on  which 
it  is  dense;  and  obviously  also  that  those  parts  of  the  sys- 
tem which  are  unprofitable  must  be  taken  with  those 
which  are  profitable.  Every  part  of  the  railroad  system 
over  which  the  passenger  is  entitled  by  the  act  to  ride  for 
a  two-cent  fare  must  be  included  in  the  computation 
undertaken  to  determine  whether  the  prescribed  rate  is 
confiscatory.  This  is  true,  at  least,  in  the  absence  of  il- 
l^aUty  or  mismanagement  in  the  acquisition  or  operation 
of  the  division  in  question;  and  of  such  there  is  not  even  a 
suggestion  in  the  record.  Th^re  is  nothing  in  San  Diego 
Land  &  Town  Co.  v.  National  City,  174  U.  S.  739,  758,  or 
in  San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439, 
446,  ui)on  which  the  state  officials  rely,  which  is  incon- 
sistent with  this  conclusion. 

Second:  It  is  likewise  contended  that  the  so-called  South 
line  between  Marquette  and  Ishpeming  should  be  ex- 
cluded from  the  calculation.  This  line  which  for  miles 
substantially  parallels  the  main  line,  was  originally  built 
as  an  independent  road  and  was  piuxhased  by  plaintiff's 
predecessor  in  1884,  probably  to  avoid  ruinous  competi- 
tion. It  is  used  mainly  for  heavy  freight,  and  the  intrar 
state  passenger  travel  over  it  is  hght.  It  is  asserted  that 
the  construction  of  this  road  was  not  required  to  supply 
the  transportation  needs,  and  that  it  would  still  be  po&- 
sible  to  carry  all  existing  traffic  between  Marquette  and 
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Ishpeming  over  the  main  line.  What  has  been  said  above 
in  regard  to  the  Western  Division  applies  equally  to  the 
South  line. 

Third:  It  is  contended  also  that  a  loss  was  incurred  in 
operating  through  passenger  trains  from  Houghton  over 
the  Mineral  Range  Raihroad  to  Calumet  and  that  such 
loss  should  be  excluded  from  this  calculation.  This  ex- 
tension of  plaintiff's  service  was  clearly  reasonable  in  view 
of  the  importance  of  Calumet,  which  lies  only  fourteen 
miles  from  its  own  lines.  It  was  admitted  by  the  state 
officials  that  passengers  on  the  route  were,  under  the  act, 
entitled  to  travel  at  the  two-cent  rate.  The  fact  that  the 
service  was  furnished  by  acquiring  traffic  rights  instead  of 
by  building  an  independent  line,  clearly  affords  no  reason 
for  excluding  the  results  of  the  operation  from  the  cal- 
culation. 

Fourth:  The  further  contention  is  made  that  the  sleeping 
car,  parlor  car  and  dining  car  services  should  be  treated  as 
separate  operations;  that  they  should  be  charged  with 
their  projwrtion  of  specific  and  general  expenses  but  cred- 
ited only  with  the  amounts  received  from  charges  for  the 
specific  service;  and  that  no  part  of  the  apparent  loss  on 
these  services  should  be  taken  into  consideration  in  deter- 
mining whether  the  two-cent  fare  is  confiscatory.  In  sup- 
I)ort  of  this  contention  it  is  urged  that  these  services  were 
voluntary;  that  the  law  (Michigan  Public  Acts  of  1875, 
No.  38)  permits  railroads  to  make  special  charges  for  these 
services  ''in  addition  to  the  regular  passenger  fares  allowed 
by  law,"  and  that  travellers  in  day  coaches  must  not  be 
allowed  to  suffer  because  a  railroad  fails  to  make  these 
services  compensatory.  On  American  railroads  of  im- 
portance these  services  have  been  well-nigh  imiversal  for 
more  than  a  generation ;  and  the  charges  for  them  are  sub- 
stantially uniform  throughout  the  coimtry.  It  would  be 
practically  impossible,  as  it  would  be  obviously  unwise, 
for  a  railroad  like  the  plaintiff's  either  to  discontinue  the 
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services  or  to  increase  the  charges  to  cover  the  cost  of  the 
particular  service  on  its  line.  It  is  inconceivable  that  the 
l^islature  of  Michigan  should  have  intended  in  enacting 
the  two-cent  fare  law  to  deny  to  its  citizens  these  custom- 
ary facilities;  and  for  the  purpose  of  determining  whether 
the  act  is  confiscatory  Hie  passenger  service  inchiding 
these  facilities  must  be  treated  as  a  whole.  The  fact  al- 
leged that  these  facilities  are  used  mainly  by  interstate 
travellers  is  immaterial. 

Fifth:  The  remaining  objection  relates  to  the  formula 
adopted  by  the  lower  court  for  dividing  charges  and  ex- 
penses common  to  freight  and  passenger  services,  and  not 
capable  of  direct  allocation.  What  method  should  be 
pursued  in  makii:^  such  division  is  a  very  difficult  problem 
to  which  railroad  accountants,  the  Interstate  Commerce 
Commission  and  state  railroad  commissions  have  for 
years  given  serious  attention.^  Despite  much  patient 
study  and  the  exhibition  of  great  ingenuity  no  whoUy 
satisfactory  method  has  yet  been  devised.  The  variables 
due  to  local  conditions  are  numerous;  and  esperience 
teaches  us  that  it  is  much  easier  to  reject  formulas  pre- 
sented as  being  misleading  than  to  find  one  apparently 

^  The  Interstate  Commerce  Commission  upon  its  organization  July  1, 
1887,  required  the  raikx)ads  to  report  operating  expenses  separately  as 
between  the  freight  and  passenger  services.  The  difficulties  were  so 
great  and  the  results  so  widely  discredited  that  the  requirement  was 
withdrawn  as  of  June  30, 1894.  The  requirement  was  restored  as  of 
July  1,  1915.  In  the  Matter  of  Separation  of  Operating  Expenses,  30 
I.  C.  C.  676.  In  the  interval  railroad  accounting  had  in  this  respect 
made  gradual  advances.  T.  M.  R.  Taloott,  Transportation  by  Rail 
(1904) ;  Buel  v.  Chicago,  MUwavkee  <t  St.  Paul  Ry,  Co.,  1  Wiscon.  R.  R. 
Ck)m.  324  (1907) ;  Minnesota  Rale  Cases,  230  U.  S.  352, 458^161  (1912); 
14th  American  Railway  Engineering  Association  Proceedings,  pp.  587, 
1128-1135  (1913);  Western  Passenger  Fares,  37 1.  C.  C.  1, 12-30  (1915): 
see  M.  0.  Lorenz  Railroad  Rate  Making,  30  Quarterly  Journal  of 
Economics,  pp.  221-232  (1916);  W.  J.  Cunningham,  The  Separation 
of  Railroad  Operating  Expenses  between  Freight  and  Passenger  Serv- 
ices, 31  Quarterly  Journal  of  Economics,  pp.  200-249  (1917). 
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adequate.  The  science  of  railroad  accounting  is  in  this 
respect  in  process  of  development;  and  it  may  be  long  be- 
fore a  formula  is  devised  which  can  be  accepted  as  satis- 
factory. For  the  present,  at  least,  the  question  what  for- 
mula the  trial  court  should  adopt  presents  a  question,  not 
of  law,  but  of  fact;  and  we  are  clearly  unable  to  say  that 
the  lower  court  erred  in  adopting  the  method  there  pur- 
sued.^ 
The  decree  of  the  District  Court  is 

Affirmed. 

^  The  averaise  rate  of  return  for  the  years  1914-1917  according  to  the 
formula  adopted  by  the  trial  judge  was  1.20%.  By  the  use  of  a  formula 
more  favorable  to  the  defendant  he  found  it  to  be  2.52%.  The  modi- 
fied revenue  train  mile  ratio  used  by  the  plaintiff  showed  a  loss  of  over 
$100,000  a  year;  while  the  gross  ton  mile  ratio  proposed  by  the  de- 
fendant indicated  an  average  return  of  at  most  5.82%.  Of  these  meth- 
ods employed  by  the  parties  it  may  be  noted  that  the  Interstate  Com- 
merce Conmiission  has  said: 

"The  representatives  of  the  state  commissions  advocated  the  use  of 
'gross-ton-miles'  as  a  basis,  while  the  representatives  of  the  railways 
favored  'engine-ton-miles.'  The  discussion  seemed  to  be  somewhat  in- 
fluenced by  the  possible  effect  of  these  respective  bases  on  statistical 
evidence  which  might  be  introduced  in  passenger  rate  cases.  It  may 
fairly  be  said  that  the  facts  and  arguments  presented  do  not  warrant 
the  final  approval  by  the  Conmiission  of  either  the  gross-ton-mile  or 
the  locomotive-ton-mile  at  this  time."  Rules  Governing  the  Separor 
Hon  of  Operating  Expenses  Between  Freight  Service  and  Passenger  Serv- 
ice on  Large  Steam  RaHtDays,  Effective  July  1, 1915 ^  p,  3.  These  rules 
are  now  in  process  of  revision. 
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EEROfi  TO  THE  DISIMCT  COURT  OF  THE   UNITED   STATES 
FOB  THE  SOUTHEAN  DISTBICT  OF  NEW  YORK. 

No.  316.    Argued  October  21,  22.  1919.— Decided  November  10,  1919. 

Evidence  sufficient  to  sustain  any  one  of  several  counts  of  an  indict- 
ment will  sustain  a  verdict  and  judgment  of  guilty  under  all,  if  the 
sentence  does  not  exceed  that  which  might  lawfully  have  been  im- 
posed under  any  single  count.   P.  619. 

Evidence  held  sufficient  to  sustain  a  conviction  of  conspiracy  to 
violate  the  Espionage  Act  by  uttering,  etc.,  circulars  intended  to 
provoke  and  encourage  resistance  toi  the  United  States  in  the  war 
with  Germany,  and  by  inciting  and  advocating,  through  such  cir- 
culars, resort  to  a  general  strike  of  workers  in  ammunition  factories 
for  the  purpose  of  curtaiUng  production  of  ordnance  and  munitions 
essential  to  the  prosecution  of  the  war.    P.  619,  et  seq. 

When  prosecuted  under  the  Espionage  Act,  persons  who  sought  to 
effectuate  a  plan  of  action  which  necessarily,  before  it  could  be  real- 
ized, involved  the  defeat  of  the  plans  of  the  United  States  for  the 
conduct  of  the  war  with  Germany,  must  be  held  to  have  intended 
that  result  notwithstanding  their  ultimate  purpose  may  have  been 
to  prevent  interference  with  the  Russian  Revolution.  P.  621. 

Affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Harry  Weinberger  for  plaintiffs  in  error. 

Mr.  Assistant  Attorney  Oeneral  Stewart^  with  whom  Mr. 
W.  C.  Herron  was  on  the  brief ,  for  the  United  States. 

Mr.  Justice  Clarke  delivered  the  opinion  of  the  court. 

On  a  single  indictment^  containing  four  counts,  the  five 
plaintiffs  in  errori  hereinafter  designated  the  defendants, 
were  convicted  of  conspiring  to  violate  provisions  of  the 
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Espionage  Act  of  Congress  (§  3;  Title  I,  of  Act  approved 
June  15, 1917,  as  amended  May  16, 1918, 40  Stat.  553). 

Each  of  the  first  three  counts  charged  the  defendants 
with  conspiring,  when  the  United  States  was  at  war  with 
the  Imperial  Government  of  Germany,  to  imlawfully 
utter,  print,  write  and  publish:  In  the  first  count,  '' dis- 
loyal, sciurilous  and  abusive  language  about  the  form  of 
Government  of  the  United  States; "  in  the  second  coimt, 
language  ''intended  to  bring  the  form  of  Government  of 
the  United  States  into  contempt,  scorn,  contumely  and 
disrepute;"  and  in  the  third  count,  language  ''intended  to 
incite,  provoke  and  encourage  resistance  to  the  United 
States  in  said  war."  The  charge  in  the  fourth  count  was 
that  the  defendants  conspired  "when  the  United  States  was 
at  war  with  the  Imperial  German  Government,  .  .  . 
unlawfully  and  wilfully,  by  utterance,  writing,  printing 
and  pubUcation,  to  urge,  incite  and  advocate  curtailment 
of  production  of  things  and  products,  to  wit,  ordnance  and 
ammunition,  necessary  and  essential  to  the  prosecution 
of  the  war."  The  offenses  were  charged  in  the  language  of 
the  act  of  Congress. 

It  was  charged  in  each  count  of  the  indictment  that  it 
was  a  part  of  the  conspiracy  that  the  defendants  would 
attempt  to  accomplish  their  unlawful  purpose  by  printing, 
writing  and  distributing  in  the  City  of  New  York  many 
copies  of  a  leaflet  or  circular,  printed  in  the  English  Ian- 
gut^,  and  of  another  printed  in  the  Yiddish  language, 
copies  of  which,  properly  identified,  were  attached  to  the 
indictment. 

All  of  the  five  defendants  were  bom  in  Russia.  They 
were  intelligent,  had  considerable  schooling,  and  at  the 
time  they  were  arrested  they  had  lived  in  the  United 
States  terms  varying  from  five  to  ten  years,  but  none  of 
them  had  applied  for  natmralization.  Four  of  them  testi- 
fied as  witnesses  in  their  own  behalf  and  of  these,  three 
frankly  avowed  that  they  were  "rebels,"  "revolution- 
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ists/'  ''anarchists/'  that  th^  did  not  believe  in  govern- 
ment in  any  fonni  and  they  declared  that  tiiey  had  no 
interest  whatever  in  the  Government  of  the  United  States. 
The  fourth  defendant  testified  that  he  was  a  ''socialist" 
and  believed  in  "a  proper  kind  of  government,  not  cap- 
italistic/' but  in  his  classification  the  Government  of  the 
United  States  was  "capitalistic." 

It  was  admitted  on  the  trial  that  the  defendants  had 
united  to  print  and  distribute  the  described  circulars  and 
that  five  thousand  of  them  had  been  printed  and  distribu- 
ted about  the  22d  day  of  August,  1918.  The  group  had  a 
meeting  place  in  New  York  City,  in  rooms  rented  by  de- 
fendant Abrams,  under  an  assumed  name,  and  there  the 
subject  of  printing  the  circulars  was  discussed  about  two 
wedcs  before  the  defendants  were  arrested.  The  defend- 
ant Abrams,  although  not  a  printer,  on  July  27, 1918,  pur- 
chased the  printing  outfit  with  which  the  circulars  were 
printed  and  installed  it  in  a  basement  room  where  the 
work  was  done  at  night.  The  circulars  were  distributed 
some  by  throwing  them  from  a  window  of  a  building  where 
one  of  the  defendants  was  employed  and  others  secretly, 
in  New  York  City. 

The  defendants  pleaded  "not  guilty,"  and  the  case  of 
the  Government  consisted  in  showing  the  facts  we  have 
stated,  and  in  introducing  in  evidence  copies  of  the  two 
printed  circulars  attached  to  the  indictment,  a  sheet  en- 
titled "Revolutionists  Unite  for  Action,"  written  by  the 
defendant  lipman,  and  found  on  him  when  he  was  bt- 
rested,  and  another  paper,  found  at  the  headquarters  of 
the  group,  and  for  which  Abiams  assumed  respon- 
sibility. 

Thus  the  con^iiacy  and  the  doing  of  the  overt  acts 
charged  were  lai^ly  admitted  and  were  fully  established. 

On  the  record  thus  described  it  is  argued,  somewhat 
faintly,  that  the  acts  charged  against  the  defendants  were 
not  imlawf ul  because  within  the  protection  of  that  freedom 
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of  speech  and  of  the  press  which  is  guaranteed  by  the 
First  Amendment  to  the  Constitution  of  the  United 
States,  and  that  the  entire  Espionage  Act  is  unconstitu- 
tional because  in  conflict  with  that  Amendment. 

This  contention  is  sufliciently  discussed  and  is  definitely 
negatived  in  Schenck  v.  United  States  and  Ba£r  v.  United 
States,  249  U.  S.  47;  and  in  Frohwerk  v.  United  States,  249 
U.  S.  204- 

The  claim  chiefly  elaborated  upon  by  the  defendants  in 
the  oral  argument  and  in  their  brief  is  that  there  is  no  sub- 
stantial evidence  in  the  record  to  support  the  judgment 
upon  the  verdict  of  guilty  and  that  the  motion  of  the  de- 
dendants  for  an  instructed  verdict  in  their  favor  was  erro- 
neously denied.  A  question  of  law  is  thus  presented,  which 
calls  for  an  examination  of  the  record,  not  for  the  purpose 
of  weighing  conflicting  testimony,  but  only  to  determine 
whether  there  was  some  evidence,  competent  and  sub- 
stantial, before  the  jiuy,  fairly  tending  to  sustain  the  va> 
diet.  TroxeU  v.  Delaware,  Lackawanna  &  Western  R.  R. 
Co.,  227  U.  S.  434,  442;  Lancaster  v.  Collins,  115  U.  S.  222, 
225;  Chicago  &  Narthioestem  Ry.  Co.  v.  OMe,  117  U.  S.  123, 
129.  We  shall  not  need  to  consider  the  sufficiency,  under 
the  rule  just  stated,  of  the  evidence  introduced  as  to  all 
of  the  counts  of  the  indictment,  for,  since  the  sentence  im- 
posed did  not  exceed  that  which  might  lawfully  have  been 
imposed  under  any  single  count,  the  judgment  upon  the 
verdict  of  the  jury  must  be  affirmed  if  the  evidence  is 
sufficient  to  sustain  any  one  of  the  counts.  Evans  v. 
United  States,  153  U.  S.  608;  Claassen  v.  United  States,  142 
U.  S,  140;  Debs  v.  United  States,  249  U.  S.  211, 216- 

The  first  of  the  two  articles  attached  to  the  indictment 
is  conspicuously  headed,  "The  Hypocrisy  of  the  United 
States  and  her  Allies."  After  denoimcing  President  WH- 
son  as  a  hypocrite  and  a  coward  because  troops  were  sent 
into  Russia,  it  proceeds  to  assaU  our  Government  in  gen- 
eral, sajring: 


620  OCTOBER  TERM,  Idia 

Opinion  of  the  Court.  SSOXT.fl. 


''His  [the  Preddent'B]  ahameful,  cowardly  sileQce  about 
the  intervention  in  Russia  reveals  the  hypocriqr  of  the 
plutocratic  gang  in  Washington  and  vicinily/' 

It  continues: 

''He  [the  President]  is  too  much  of  a  coward  to  come  out 
openly  and  say:  'We  capitalistic  nations  cannot  afford  to 
have  a  proletarian  republic  in  Russia. ' " 

Among  the  capitalistic  nations  Abrams  testified  the 
United  States  was  included. 

Growing  more  inflammatoiy  as  it  proceeds,  the  circular 
culminates  in: 

"The  Russian  Revolution  cries:  Workas  of  the  Worldl 
Awakel   Risel   Put  down  your  enemy  and  mine  I 

"  YesI  friends,  there  is  oidy  one  enemy  of  the  work&cB  of 
the  world  and  that  is  CAPITALISM." 

This  is  clearly  an  appeal  to  the  "workers"  of  this  coun- 
try to  arise  and  put  down  by  force  the  Government  of  the 
United  States  which  they  characterize  as  thdr  "hypocrit- 
ical/' "cowardly"  and  "capitalistic"  enemy. 

It  concludes: 

"Awakel  Awake,  you  Workers  of  the  Worldl 

"Revolutionists." 

The  second  of  the  articles  was  printed  in  the  Yiddish 
language  and  in  the  translation  is  headed,  "Workers — 
Wake  up."  After  referring  to  "his  Majesty,  Mr.  Wilson, 
and  the  rest  of  the  gang;  dog^  of  all  colors!",  it  con- 
tinues: 

"Workers,  Russian  emigrants,  you  who  had  the  least 
belief  in  the  honesty  of  our  Government,"  which  defend- 
ants admitted  r^ened  to  the  United  States  Government, 
"must  now  throw  away  all  confidence,  mtist  spit  in  the 
face  the  false,  hypocritic,  military  propaganda  which  has 
fooled  you  so  relentlessly,  calling  forth  your  sympathy, 
your  help,  to  the  prosecution  of  the  war." 

The  purpose  of  this  obviously  was  to  persuade  the  per- 
sons to  whom  it  was  addressed  to  turn  a  deaf  ear  to  patri- 
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otic  appeals  in  bdialf  of  the  Govemmeat  of  the  United 
States,  and  to  oease  to  render  it  assistance  in  the  prosecu- 
tion of  the  war. 

It  goes  on: 

"With  the  mon^  which  you  have  loaned,  or  are  going 
to  loan  them,  th^  will  make  bullets  not  only  for  the  Ger- 
mans, but  also  for  the  Workers  Soviets  of  Russia.  Work- 
ers in  the  aimnunitUm  factories,  you  are  producing  huUets, 
bayonets,  cannon,  to  murder  not  only  the  Germans,  &u<  aiso 
your  dearest,  best,  who  are  in  Russia  and  are  fighting  for 
freedomJ^ 

It  will  not  do  to  say,  as  is  now  argued,  that  the  only 
intent  of  these  defendants  was  to  prevent  injury  to  the 
Russian  cause.  Men  must  be  held  to  have  intended,  and 
to  be  accountable  for,  the  effects  which  their  acts  were 
likely  to  produce.  Even  if  their  primary  purpose  and  in- 
tuit was  to  aid  the  cause  of  the  Russian  Revolution,  the 
plan  of  action  which  they  adopted  necessarily  involved, 
before  it  could  be  realized,  defeat  of  the  war  program  of 
the  United  States,  for  the  obvious  effect  of  this  appeal,  if 
it  should  become  effective,  as  they  hoped  it  might,  would 
be  to  persuade  persons  of  character  such  as  those  whom 
they  r^arded  themselves  as  addressing,  not  to  aid  govern- 
ment loans  and  not  to  work  in  ammunition  factories,  where 
their  work  would  produce  "bullets,  bayonets,  cannon" 
and  other  munitions  of  war,  the  use  of  which  would  cause 
the  "murder"  of  Germans  and  Russians. 

Again,  the  spirit  becomes  more  bitter  as  it  proceeds  to 
declare  that  — 

"America  and  her  Allies  have  betrayed  (the  Workers). 
Their  robberish  aims  are  clear  to  all  men.  The  destruo- 
tion  of  the  Russian  Revolution,  that  is  the  poUtics  of  the 
march  to  Russia. 

*^  Workers,  our  reply  to  the  barbaric  intervention  has  lobe  a 
general  strike!  An  open  challenge  only  will  let  the  Govern- 
ment know  that  not  only  the  Russian  Worker  fights  for 
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f reedom,  but  also  here  in  America  lives  the  spirit  of  Revolvr 

tiOflm 

This  is  not  an  attempt  to  bring  about  a  change  of  admin- 
istration by  candid  discussion,  for  no  matt^  what  may 
have  incited  the  outbreak  on  the  part  of  the  defaidant 
anarchists,  the  manifest  purpose  of  such  a  publication 
was  to  create  an  attempt  to  defeat  the  war  plans  of  the 
Government  of  the  United  States,  by  bringing  upon  the 
country  the  paralysis  of  a  general  strike,  thereby  arresting 
the  production  of  all  mimitions  and  other  thing9  essential 
to  the  conduct  of  the  war. 

This  purpose  is  emphasized  in  the  neart  paragraph,  which 
reads: 

''Do  not  let  the  Government  scare  you  with  their  wild 
punishment  in  prisons,  hanging  and  diootii^.  We  must 
not  and  will  not  betray  the  splendid  fighters  of  Russia. 
Workers,  up  to  fighL'^ 

After  more  of  the  same  kind,  the  circular  concludes: 

''Woe  unto  those  who  will  be  in  the  way  of  progress. 
Let  solidarity  live!'* 

It  is  signed,  "The  Rebels." 

That  the  interpretation  we  have  put  upon  these  articles, 
circulated  in  the  greatest  port  of  our  land,  from  which 
great  niunbers  of  soldiers  were  at  the  time  taking  ship 
daily,  and  in  which  great  quantities  of  war  supplies  of  every 
kind  were  at  the  time  being  manufactured  for  transportar 
tion  overseas,  is  not  only  the  fair  interpretation  of  them, 
but  that  it  is  the  meamng  which  theur  authors  consciously 
intended  should  be  conveyed  by  them  to  others  is  further 
shown  by  the  additional  writings  found  in  the  meeting 
place  of  the  defendant  group  and  on  the  person  of  one  of 
them.  One  of  these  circulars  is  headed:  "RevolutionistsI 
Unite  for  Action  I" 

After  denoimcing  the  President  as  "Our  Eaiser"  and 
the  hypocrii^  of  the  United  States  and  her  Allies,  this 
article  concludes: 


ABRAMS  V.  UNITED  STATES.  623 

610.  Opinion  of  the  Court. 

''Socialists,  Anarchists,  Industrial  Workers  of  the  Worldi 
SodalistSi  Labor  party  men  and  other  revolutionary  or- 
ganizations Vmie  for  action  and  let  us  save  the  Workers' 
Republic  of  Russia! 

^^ Kruno  you  lovers  of  freedom  that  in  order  to  9(we  the 
Riiman  revolution^  we  must  keep  the  armies  of  the  aUied 
countries  busy  at  home.'' 

Thus  was  again  avowed  the  purpose  to  throw  the  coun- 
try into  a  state  of  revolution  if  possible  and  to  therdby 
frustrate  the  militaiy  pn^^am  of  the  Government. 

The  remaining  article,  aft^  denouncing  the  President 
for  what  is  diaracterized  as  hostility  to  the  Russian  revolu- 
tion, continues: 

''We,  the  toilers  of  America,  who  believe  in  real  liberty, 
shall  pledge  ourselves^  in  case  the  United  States  will  partici- 
pate in  that  bloody  conspiracy  against  Russia,  to  create 
so  great  a  disturbance  that  the  aubocrais  of  America  shaU  be 
compelled  to  keep  iheir  armies  at  home,  and  not  be  able  to 
spare  any  for  Russia." 

It  concludes  with  this  definite  threat  of  armed  rebellion: 

"If  tt^ey  will  use  arms  against  the  Russian  people  to  en- 
force their  standard  of  order,  so  toiU  we  use  arms,  and  they 
shall  never  see  the  ruin  of  the  Russian  Revolution.'' 

These  excerpts  sufficiently  show,  that  while  the  imme- 
diate occasion  for  this  particular  outbreak  of  lawlessness, 
on  the  part  of  the  defendant  alien  anarchists,  may  have 
been  resentment  caused  by  our  Government  sending 
troops  into  Russia  as  a  strat^c  operation  against  the  Ger- 
mans on  the  eastern  battle  front,  yet  the  plain  pm-pose  of 
their  propaganda  was  to  excite,  at  the  supreme  crisis  of  the 
war,  disaffection,  sedition,  riots,  and,  as  they  hoped,  revo- 
lution, in  this  country  for  the  purpose  of  embarrassing  and 
if  possible  defeating  the  military  plans  of  the  Government 
in  Europe.  A  technical  distinction  may  perhaps  be  taken 
between  disloyal  and  abusive  language  applied  to  the  form 
of  our  government  or  language  intended  to  bring  iheform 
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of  our  government  into  contempt  and  disrepute,  and  lan- 
guid of  like  character  and  intended  to  produce  like  re- 
sults directed  against  the  President  and  Congress,  the 
i^encies  through  which  that  form  of  government  must 
function  in  time  of  war.  But  it  is  not  necessary  to  a  de- 
cision of  this  case  to  consider  whether  such  distinction  is 
vital  or  merely  formal,  for  the  language  of  these  circulars 
was  obviously  intended  to  provoke  and  to  encoun^  re- 
sistance to  the  United  States  in  the  war,  as  the  third  count 
runs,  and,  the  defendants,  in  terms,  plainly  urged  and  ad- 
vocated a  resort  to  a  general  strike  of  workers  in  ammuni- 
tion factories  for  the  purpose  of  curtailing  the  production 
of  ordnance  and  munitions  necessary  and  essential  to  the 
prosecution  of  the  war  as  is  charged  in  the  fourth  coimt. 
Thus  it  is  clear  not  only  that  some  evidence  but  that  much 
persuasive  evidence  was  before  the  jury  tending  to  prove 
that  the  defendants  were  guilty  as  charged  in  both  the 
third  and  fourth  counts  of  the  indictment  and  imder  the 
long  established  rule  of  law  hereinbefore  stated  the  judg- 
meait  of  the  District  Court  must  be 

Affirmedm 
Mb.  Justice  Hoimeq  dissenting. 

This  indictment  is  founded  wholly  upon  the  publication 
of  two  leaflets  which  I  shall  describe  in  a  momait.  The 
first  count  charges  a  conspiracy  pending  the  war  with  Ger- 
many to  publish  abusive  language  about  the  form  of  gov- 
ernment of  the  United  States,  laying  the  preparation  and 
publishing  of  the  first  leaflet  as  overt  acts.  The  second 
coimt  charges  a  conepiracy  pending  the  war  to  publish 
language  intended  to  bring  the  form  of  government  into 
contempt,  laying  the  preparation  and  publishing  of  the 
two  leaflets  as  overt  acts.  The  third  count  alleges  a  con- 
spiracy to  encourage  resistance  to  the  United  States  in  the 
same  war  and  to  attempt  to  effectuate  the  purpose  by  pub- 
lishing the  same  leaflets.    The  fourth  count  lays  a  con* 
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epinM^  to  incite  curtailment  of  production  of  things  nec- 
essary to  the  prosecution  of  the  war  and  to  attempt  to 
accomplish  it  by  publishing  the  second  leaflet  to  which  I 
have  referred. 

The  first  of  these  leaflets  says  that  the  President's  cow- 
ardly silence  about  the  intervention  in  Russia  reveals  the 
hypocrisy  of  the  plutocratic  gang  in  Washington.  It 
intimates  that  '^German  militarism  combined  with  allied 
capitalism  to  crush  the  Russian  revolution" — goes  on  that 
the  lyrants  of  the  world  fight  each  other  imtil  they  see  a 
common  enemy — ^working  class  enlightenment,  when  they 
combine  to  crush  it;  and  that  now  militarism  and  capital- 
ism combined,  though  not  openly,  to  crush  the  Russian 
revolution.  It  says  that  there  is  only  one  enemy  of  the 
workers  of  the  world  and  that  is  capitalism;  that  it  is  a 
crime  for  workers  of  America,  &c.,  to  fight  the  workers' 
republic  of  Russia,  and  ends  "Awake!  Awake,  you  Work- 
ers of  the  World!  Revolutionists.''  A  note  adds  "It  is 
absurd  to  call  us  pro-G^man.  We  hate  and  despise  Ger- 
man militarism  more  than  do  you  hypocritical  tyrants. 
We  have  more  reasons  for  denouncing  German  militarism 
than  has  the  coward  of  the  White  House." 

The  other  leaflet,  headed  "Workers— Wake  Up,"  with 
abusive  language  says  that  America  together  with  the 
Allies  will  march  for  Russia  to  help  the  Czecko-Slovaks 
in  their  struggle  against  the  Bolsheviki,  and  that  this  time 
the  hypocrites  shall  not  fool  the  Russian  emigrants  and 
friends  of  Russia  in  America.  It  tells  the  Russian  emi- 
grants that  they  now  must  spit  in  the  face  of  the  false 
military  propaganda  by  which  their  sympathy  and  help 
to  the  prosecution  of  the  war  have  been  called  forth  and 
says  that  with  the  mon^  they  have  lent  or  are  going  to 
lend  "they  will  make  bullets  not  only  for  the  Germans  but 
also  for  the  Work^s  Soviets  of  Russia,"  and  further, 
"Workers  in  the  ammunition  factories,  you  are  producing 
bullets,  bayonetS;  cannon,  to  murder  not  only  the  Ger* 
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mans,  but  also  your  dearest,  best,  who  are  in  Russia  and 
are  fighting  for  freedom."  It  then  appeals  to  the  same 
Russian  emigrants  at  some  length  not  to  consent  to  the 
''inquisitionary  expedition  to  Russia/'  and  says  that  the 
destruction  of  the  Russian  revolution  is  ''the  politics 
of  the  march  to  Russia.''  The  leaflet  winds  up  by 
saying  ''Workers,  our  reply  to  this  barbaric  intervention 
has  to  be  a  general  strike!,"  and  after  a  few  words  on 
the  spirit  of  revolution,  exhortations  not  to  be  afraid, 
and  some  usual  tall  talk  ends  "Woe  unto  those  who 
will  be  in  the  way  of  progress.  Let  solidarity  live!  The 
Rebels." 

No  ai^mnent  seems  to  me  necessary  to  show  that  these 
pronunciamentos  in  no  way  attack  the  form  of  government 
of  the  United  States,  or  that  they  do  not  support  either 
of  the  first  two  coxmts.  What  little  I  have  to  say  about 
the  third  count  may  be  postponed  \mtil  I  have  considered 
the  fourth.  With  regard  to  that  it  seems  too  plain  to  be 
denied  that  the  suggestion  to  workers  in  the  ammunition 
factories  that  they  are  producing  bullets  to  murder  their 
dearest,  and  the  further  advocacy  of  a  general  strike,  both 
in  the  second  leaflet,  do  urge  ciui^ailment  of  production 
of  things  necessary  to  the  prosecution  of  the  war  within 
the  meaning  of  the  Act  of  May  16,  1918,  c.  75,  40  Stat. 
553,  amending  §  3  of  the  earlier  Act  of  1917.  But  to  make 
the  conduct  criminal  that  statute  requires  that  it  should 
be  "with  intent  by  such  curtailment  to  cripple  or  hinder 
the  United  States  in  the  prosecution  of  the  war."  It  seems 
to  me  that  no  such  intent  is  proved. 

I  am  aware  of  course  that  the  word  intent  as  vaguely 
used  in  ordinary  legal  discussion  means  no  more  than 
knowledge  at  the  time  of  the  act  that  the  consequences 
said  to  be  intended  will  ensue.  Even  less  than  that  will 
satisfy  the  general  principle  of  civil  and  criminal  liabiUty. 
A  man  may  have  to  pay  dami^es,  may  be  sent  to  prison, 
at  common  law  might  be  hanged,  if  at  the  time  of  his  act 
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he  knew  facts  from  which  common  ezperieace  showed  that 
the  consequences  would  follow,  whether  he  individual^ 
could  foresee  them  or  not.  But,  when  words  are  used  ex- 
act^, a  deed  is  not  done  with  intent  to  produce  a  conse- 
quence imless  that  consequence  is  the  aim  of  the  deed.  It 
may  be  obvious,  and  obvious  to  the  actor,  that  the  conse- 
quence will  follow,  and  he  may  be  liable  for  it  even  if  he 
regrets  it,  but  he  does  not  do  the  act  with  intent  to  pro- 
duce it  unless  the  aim  to  produce  it  is  the  pnndmate  motive 
of  the  specific  act,  although  there  may  be  some  de&pear 
motive  behind. 

It  seems  to  me  that  this  statute  must  be  taken  to  use  its 
words  in  a  strict  and  accurate  sense.  They  would  be  ab- 
surd in  any  other.  A  patriot  might  think  that  we  were 
wasting  mon^  cm  aeroplanes,  or  making  more  cannon  of  a 
certain  kind  than  we  needed,  and  mi^t  advocate  curtidl- 
ment  with  success,  yet  even  if  it  turned  out  that  the  cur^ 
tailment  hindered  and  was  thought  by  other  minds  to  have 
been  obviously  likebjr  to  hinder  the  United  States  in  the 
prosecution  of  the  war,  no  one  would  hold  such  conduct  a 
crime.  I  admit  that  my  illustration  does  not  answer  all 
that  mis^t  be  said  but  it  is  enough  to  show  what  I  think 
and  to  let  me  pass  to  a  more  important  aspect  of  the  case. 
I  refer  to  the  First  Amendment  to  the  Constitution  that 
Congress  shall  make  no  law  abridging  the  freedom  of 
Bpeecn. 

I  never  have  seen  any  reason  to  doubt  that  the  questions 
of  law  that  alone  were  before  this  Court  in  the  cases  of 
Schenck,  Frohwerk  and  Debs,  249  U.  S.  47,  204,  211,  were 
rightly  decided.  I  do  not  doubt  for  a  moment  that  by  the 
same  reasoning  that  would  justify  punishing  persuasion 
to  murder,  the  United  States  constitutionally  may  punish 
speech  that  produces  or  is  intended  to  produce  a  clear  and 
imminent  danger  that  it  will  bring  about  forthwith  cer- 
tain substantive  evils  that  the  United  States  constitutionr 
93fy  may  seek  to  prevent.    The  power  undoubtedly  is 
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greater  in  time  of  war  than  in  time  of  peace  because  war 
opens  dangers  that  do  not  exist  at  other  times. 

But  as  against  dangers  peculiar  to  war,  as  against  others, 
the  principle  of  the  right  to  free  speech  is  alwaya  the  same. 
It  is  only  the  present  danger  of  immediate  evil  or  an  in- 
tent to  bring  it  about  that  warrants  Congress  in  setting  a 
limit  to  the  expression  of  opinion  where  private  ri^ts  are 
not  concerned.  Congress  certainly  cannot  forbid  all  effort 
to  change  the  mind  of  the  country.  Now  nobody  can  sup- 
pose that  the  surreptitious  publishing  of  a  silly  leaflet  by 
an  imknown  man,  without  more,  would  present  any  im- 
mediate danger  that  its  opinions  would  hinder  the  success 
of  the  government  arms  or  have  any  appreciable  tendency 
to  do  so.  Publishing  those  opinions  for  the  very  purpose 
of  obstructing  however,  might  indicate  a  greater  danger 
and  at  any  rate  would  have  the  quality  of  an  attempt.  So 
I  assume  that  the  second  leaflet  if  published  for  the  pui^ 
poses  alleged  in  the  fourth  coxmt  might  be  punishable.  But 
it  seems  pretty  clear  to  me  that  nothing  less  than  that 
would  bring  these  papers  within  the  scope  of  this  law. 
An  actual  intent  in  the  sense  that  I  have  explained  is  nec- 
essary to  constitute  an  attempt,  where  a  f urth^  act  of  the 
same  individual  is  required  to  complete  the  substantive 
crime,  for  reasons  given  in  Swift  &  Co.  v.  United  States, 
196  U.  S.  375, 396.  It  is  necessary  where  the  success  of  the 
attempt  depends  upon  others  because  if  that  intent  is  not 
present  the  actor's  aim  may  be  accomplished  without 
bringing  about  the  evils  sought  to  be  checked.  An  intent 
to  prevent  interference  with  the  revolution  in  Russia  might 
have  been  satisfied  without  any  hindrance  to  carrying  on 
the  war  in  which  we  were  engaged. 

I  do  not  see  how  anyone  can  find  the  intent  required  by 
the  statute  in  any  of  the  defendants'  words.  The  second 
leaflet  is  the  only  one  that  affords  even  a  foundation  for 
the  charge,  and  there,  without  invoking  the  hatred  of 
German  militarism  expressed  in  the  former  one,  it  is  evi- 


ABRAMS  V.  UNITED  STATES.  629 

616.  HoLifBS,  J.,  diflsentiDg. 

dent  from  the  b^hming  to  the  end  that  the  only  object 
of  the  paper  is  to  help  Russia  and  stop  American  inter- 
vention tiiere  against  the  popular  government — ^not  to 
impede  the  United  States  in  the  war  that  it  was  canying 
on.  To  say  that  two  phrases  taken  lit^ally  mi^t  import 
a  suggestion  of  conduct  that  would  have  interference  with 
the  war  as  an  indirect  and  probably  imdesired  effect  seems 
to  me  by  no  means  enou^  to  show  an  attempt  to  produce 
that  effect. 

I  return  for  a  moment  to  the  third  count.  That  charges 
an  intent  to  provoke  resistance  to  the  United  States  in  its 
war  with  Germany.  Taking  the  clause  in  the  statute  that 
deals  with  that  in  connection  with  the  other  elaborate 
provisions  of  the  act,  I  think  that  resistance  to  the  United 
States  means  some  forcible  act  of  opposition  to  some  pro- 
ceeding of  the  United  States  in  pursuance  of  the  war.  I 
think  the  intent  must  be  the  specific  intent  that  I  have 
described  and  for  the  reasons  that  I  have  given  I  think 
that  no  such  intent  was  proved  or  existed  in  fact.  I  also 
think  that  there  is  no  hint  at  resistance  to  the  United 
States  as  I  construe  the  phrase. 

In  this  case  sentences  of  twenty  years  imprisonment 
have  been  imposed  for  the  publishing  of  two  leaflets  that  I 
believe  the  defendants  had  as  much  right  to  publish  as  the 
Government  has  to  publish  the  Constitution  of  the  United 
States  now  vainly  invoked  by  them.  Even  if  I  am  techni- 
cally wrong  and  enough  can  be  squeezed  from  these  poor 
and  pxmy  anonymities  to  turn  the  color  of  legal  litmus 
paper;  I  wiU  add,  even  if  what  I  think  the  necessary  intent 
were  shown;  the  most  nominal  punishment  seems  to  me  all 
that  possibly  could  be  inflicted,  unless  the  defendants  are 
to  be  made  to  suffer  not  for  what  the  indictment  alleges 
but  for  the  creed  that  they  avow — ^a  creed  that  I  believe 
to  be  the  creed  of  ignorance  and  immaturity  when  honestly 
held,  as  I  see  no  reason  to  doubt  that  it  was  held  here,  but 
which,  although  made  the  subject  of  examination  at  the 
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trial,  no  one  has  a  right  even  to  consider  in  dealing  with 
the  charges  before  the  Court. 

Persecution  for  the  expression  of  opinions  seems  to  me 
perfectly  logical.  K  you  have  no  doubt  of  your  premises 
or  your  power  and  want  a  certain  result  with  all  your  heart 
you  naturally  express  your  wishes  in  law  and  sweep  away 
all  opposition.  To  allow  opposition  by  speech  seems  to 
indicate  that  you  think  the  speech  impotent,  as  when  a 
man  says  that  he  has  squared  the  circle,  or  that  you  do  not 
care  whole-heartedly  for  the  result,  or  that  you  doubt 
either  your  power  or  your  premises.  But  when  men  have 
reaUzed  that  time  has  upset  many  fighting  faiths,  they  may 
come  to  believe  even  more  than  they  believe  the  very 
foundations  of  their  own  conduct  that  the  ultimate  good 
desired  is  better  reached  by  free  trade  in  ideas — that  the 
best  test  of  truth  is  the  power  of  the  thought  to  get  itself 
accepted  in  the  competition  of  the  market,  and  that  truth 
is  the  only  ground  upon  which  their  wishes  safely  can  be 
carried  out.  That  at  any  rate  is  the  theory  of  our  Con- 
stitution. It  is  an  experiment,  as  all  life  is  an  experiment. 
Every  year  if  not  every  day  we  have  to  wager  our  salva- 
tion upon  some  prophecy  based  upon  imperfect  knowledge. 
While  that  experiment  is  part  of  our  system  I  think  that 
we  should  be  eternally  vigilant  against  attempts  to  check 
the  expression  of  opinions  that  we  loathe  and  believe  to  be 
fraught  with  death,  imless  they  so  imminently  threaten 
immediate  interference  with  the  lawful  and  pressing  pur- 
poses of  the  law  that  an  immediate  check  is  required  to  save 
the  coimtry.  I  wholly  disagree  with  the  argument  of  the 
Government  that  the  First  Amendment  left  the  common 
law  as  to  seditious  libel  in  force.  History  seems  to  me 
against  the  notion.  I  had  conceived  that  the  United 
States  through  many  years  had  shown  its  repentance  for 
the  Sedition  Act  of  1798,  by  repaying  fines  that  it  imposed. 
Only  the  emergency  that  makes  it  immediately  dangerous 
to  leave  the  correction  of  evil  counsels  to  time  warrants 
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making  any  exception  to  the  sweeping  command,  ''Con- 
gress shall  make  no  law  •  .  .  abridging  the  freedom  of 
speech/'  Of  course  I  am  speaking  only  of  expressions  of 
opinion  and  esdiortations,  which  were  all  that  were  uttered 
here,  but  I  regret  that  I  cannot  put  into  more  impressive 
words  my  belief  that  in  their  conviction  upon  this  in- 
dictment the  defendants  were  deprived  of  their  rights 
under  the  Constitution  of  the  United  States. 

Mb.  Jubticb  Bbandbib  concurs  with  the  foregoing 
opinion. 
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DECISIONS  PER  CURIAM,  FROM  MAY  19,  1919, 
TO  JUNE  9,  1919,  NOT  INCLUDING  ACTION  ON 
PETmONS  FOR  WRITS  OF  CERTIORARI. 

No.  136.  L.  Cass  Milleb  et  al.  v.  John  WiETHAirra 
ET  AL.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri.  Submitted 
April  24,  1919.  Decided  May  19,  1919.  Per  Curiam. 
Affirmed  upon  the  authority  of  Stale  ex  rel.  Clay  County  v. 
Hackman,  270  Missouri,  658.  Mr.  Thomas  K.  Skinker 
for  appellants.  Mr.  Ridiard  F.  Ralph  and  Mr.  Charles  A. 
Honis  for  appellees. 


No.  205.  Untced  States  t;.  A.  H.  Hetwabb  et  al., 
AniiiNismATOBS,  Efrc.  Appeal  from  the  Court  of  Ckdms. 
Argued  January  31,  1919.  Decided  May  19,  1919.  Per 
Curiam.  Judgment  affirmed  by  an  equally  divided  court. 
The  Solicitor  General  for  the  United  States.  Mr.  E.  C. 
Brandenburg^  with  whom  Mr.  W.  Boyd  Evans  and  Mr. 
F.  W.  Brandenburg  were  on  the  brief,  for  appellees. 


No.  689.  Silas  White  v.  United  States.  Error  to 
the  District  Court  of  the  United  States  for  the  District  of 
Nebraska.  Motion  to  dismiss  submitted  April  21,  1919. 
Decided  May  19,  1919.  Per  Curiam.  Dismissed  for 
want  of  jurisdiction  upon  the  authority  of:  (1)  Equi- 
table Life  Assurance  Society  v.  Brown,  187  U.  S.  308,  314; 
Consolidated  Turnpike  Co.  v.  Norfolk,  &c.  Ry.  Co.,  228  U. 
S.  596,  600;  Manhattan  Life  Ins.  Co.  y.  Cohen,  234  U.  S. 
123,  137;  Pennsylvania  Hospital  v.  Philadelphia,  245  U.  S. 
20,  24.  (2)  United  States  v.  Kagama,  118  U.  S.  375; 
United  States  v.  Celestine,  215  U.  S.  278;  Donnelly  v. 
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United  States,  228  U.  S.  243, 270;  United  States  v.  Sandoval, 
231  U.  S.  28,  39;  United  States  v.  Nice,  241  U.  S.  591. 
Mr.  Thomas  L.  Sloan  for  plaintijff  in  error.  The  SoUcUor 
General  for  the  United  States. 


No. ,  Ori^nal.  Ex  parte:  In    thb    MArrrEB  op 

Clarence  L.  Ziegler,  Petitioner.  Submitted  May  5, 
1919.  Decided  May  19, 1919.  Motion  for  leave  to  file  a 
petition  for  a  writ  of  habeas  corpus  herein  denied.  Mr. 
J.  H.  Adrians  for  petitioner. 


No.  349.  Daniel  Donahoe  v.  People  of  the  State 
OF  Illinois.  Error  to  the  Supreme  Court  of  the  State 
of  Illinois.  Motion  to  dismiss  submitted  May  19,  1919. 
Decided  Jime  2,  1919.  Per  Curiam.  Dismissed  for  the 
want  of  jurisdiction  upon  the  authority  of  McCain  v. 
Des  Moines,  174  U.  S.  168, 181 ;  Western  Union  Telegraph 
Co.  V.  Ann  Arhar  R.  R.  Co.,  178  U.  S.  239,  243;  HuU  y. 
Burr,  234  U.  S.  712,  720;  Norton  v.  Whiteside,  239  U.  S. 
144,  147.  Petition  for  certiorari  denied.  Mr.  Leo  L. 
Donahoe  for  plaintiff  in  error.  Mr.  Edward  J.  Brundage 
for  defendant  in  error. 


No.  240.  John  D.  Faxon  v.  Civil  Township  of 
IiALUE,  Benson  Coxtntt,  North  Dakota.  Error  to  the 
Supreme  Court  of  the  State  of  North  Dakota.  Argued 
March  17,  18, 1919.  Decided  June  2, 1919.  Per  Curiam. 
Dismissed  for  want  of  jurisdiction  upon  the  authority 
of  §  237  of  the  Judicial  Code,  as  amended  by  the  Act  of 
September  6,  1916,  c.  448,  39  Stat.  726.  Mr.  S.  E.  EUs- 
worth  for  plaintiff  in  error.    Mr.  Edward  T.  Burke,  with 
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whom  Mr.  C.  L.  Young  was  on  the  brief,  for  defendant 
in  error. 


No.  — ,  Original.  Ex  parte:  In  *i!Bb  Mavteb  of  W. 
GoBDON  McCabe,  Jr.,  et  al.,  Petttionebs.  Submitted 
May  19,  1919.  Decided  June  2,  1919.  Motion  for  leave 
to  file  petition  for  a  writ  of  mandamus  denied.  Mr.  Wil- 
liam Si.  John  Tozer  for  petitioners.  Mr.  Emanuel  J. 
Meyers  and  Mr.  Gordon  S.  P.  Kleeberg  opposing. 


No. — .  Elbebt  R.  Robinson  V.  CmcAGO  CiTT  Raii/- 
WAY  Company  et  al.  Motion  for  an  appeal  submitted 
May  19,  1919.  Denied  June  2,  1919.  Mr.  Solomon  T. 
CUmbm  for  Robinson. 


No.  732.  Chables  Edwin  Laytfon,  alias  Francis 
Edwin  Leighton,  etc.,  t;.  United  States.  Error  to  the 
District  Court  of  the  United  States  for  the  Southern 
District  of  Iowa.  Motion  to  dismiss  submitted  June  2, 
1919.  Decided  June  9,  1919.  Per  Curiam.  Dismissed 
for  want  of  jurisdiction  upon  the  authority  of  Pi/Jcett  v. 
Legerwood,  7  Pet.  144, 148;  United  States  v.  Ahatoir  Place, 
106  U.  S.  160, 162.  Mr.  Isaac  B.  KinibreU  and  Mr.  Martin 
J.  O^DonneU  for  plaintiff  in  error.  The  Solicitor  General 
for  the  United  States. 


No.  894.  Earl  Dear  v.  People  of  the  ^ate  op 
Illinois.  Error  to  the  Supreme  Court  of  the  State  of 
Illinois.  Motion  to  dismiss  submitted  Jime  2,  1919. 
Decided  June  9,  1919.  Per  Curiam.  Dismissed  for 
want  of  jurisdiction  upon  the  authority  of  Spencer  v. 
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Duplan  SUk  Co.,  191  U.  S.  526,  530;  ShuUhis  y.  McDougal, 
225  U.  S.  561,  569;  HuU  v.  Burr,  234  U.  S.  712,  720;  Nor- 
ton V.  Whiteside,  239  U.  S.  144, 147,  Mr.  Emory  J.  Smith 
and  Mr.  Charles  C.  Williams  for  plaintijff  in  error.  Mr. 
Edward  J.  Brundage  and  Mr.  Edward  C.  Fitch  for  defend- 
ant in  eiTor. 


No.  — 9  Original.  Ex  parte:  In  the  Matceb  of 
Chables  C.  Foster,  Acting  Sufebintendent  of  the 
Washington  Asylum  and  Jail,  Petitioner.  Submitted 
June  2,  1919.  Decided  June  9,  1919.  Petition  for  the 
allowanoe  of  an  appeal  herein  denied.  The  Solicitor  Qenr 
eral  for  petitioner. 


No.  — ,  Original.  Ex  parte:  In  the  Maotbr  of  the 
Baldwin  Company  et  al.,  Petitioners.  Submitted 
June  2,  1919.  Decided  June  9,  1919.  Petition  for  the 
allowance  of  an  appeal  herein  granted.  Mr.  Lawrence 
Maxwell  and  Mr.  John  E.  Cross  for  petitioners. 


DECISIONS  ON  PETITIONS  FOR  WRITS  OF  CER-^ 
TIORARI,  FROM  MAY  19, 1919,  TO  JUNE  9,  1J919. 

(A.)  PETITIONS  GRANTED.* 

No.  986.  Erie  Railroad  Company  v.  Antonio  Szary. 
May  19,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  granted. 
Mr.  William  C.  Cannon  for  petitioner.  Mr.  John  C. 
Robinson  for  respondent. 

^  For  petitions  denied,  see  post,  630. 
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No.  971.  Erie  Railroai>  Company  v.  William  M. 
CoLLiNB.  May  19,  1919.  Petition  for  a  writ  of  cer- 
tiorari to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  granted.  Mr.  Adelbert  Moat  for  petitioner.  Mr. 
Hamilton  Ward  for  respondent. 


No.  1003.  GalveotoN;  Harrisbuhg  &  San  Anttonio 
Railway  Company  v.  L.  H.  Woodbuby  et  al.  June  9, 
1919.  Petition  for  a  writ  of  certiorari  to  the  Court  of  Civil 
Appeals  for  the  Eighth  Supreme  Judicial  District  of  the 
State  of  Texas  granted.  Mr.  T.  J.  Bead  for  petitioner. 
Mr.  Rufua  B.  Daniel  for  respondents. 


No.  1007.  Coca-Cola  Company  t;.  Koke  Company 
OF  America  et  al.  June  9,  1919.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  granted.  Mr.  F.  W.  Lehmann,  Mr.  Harold  Hirsch, 
Mr.  Edward  S.  Rogers  and  Mr.  Frank  F.  Reed  for  peti- 
tioner. Mr.  C  L.  Parker  and  Mr.  Richard  E.  Sloan  for 
respondents. 


No.  1019.  Robert  B.  Brown  v.  United  States. 
June  9, 1919.  Petition  for  a  writ  of  certiorari  to  the  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit  granted.  Mr. 
W.  E.  Pope,  Mr.  E.  C.  Brandenburg  and  Mr.  H.  S.  Bon- 
ham  for  petitioner.  Mr.  Aaaistant  Attorney  General  Porter 
and  Mr.  W.  C.  Herron  for  the  United  States. 


No.  1029.  Pere  Marquette  Railway  Company  v.  J. 
F,  ¥^cm(m  &  Company.    June  9,  1919.    Petition  for  a 
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writ  of  certiorari  to  the  Supreme  Court  of  the  State  of 
Michigan  granted.  Mr.  Oscar  E.  Waer  and  Mr.  John  C. 
Skidds  for  petitioner.    Mr.  Claire  J.  HaU  for  respondent. 


No.  1031.  J.  Haetlet  Manners  v.  Oliveb  Morosoo. 
June  9,  1919.  Petition  for  a  writ  of  certiorari  to  the  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit  granted. 
Mr.  Walter  C.  Noyes,  Mr.  David  Gerher  and  Mr.  Wm.  J. 
Hughes  for  petitioner.  Mr.  Charles  H.  TviUe  for  re- 
spondent. 


No.  1034.  Southern  Pacific  Compant  t;.  W.  S.  Berk- 
shire, Temporary  AnMiNisTRAtroR,  etc.  June  9,  1919. 
Petition  for  a  writ  of  certiorari  to  the  Court  of  Civil  Ap- 
peals for  the  Eighth  Supreme  Judicial  District  of  the  State 
of  Texas  granted.  Mr.  WiUiam  I.  Gilbert  and  Mr.  WtJr 
liam  F.  Herrin  for  petitioner.  No  appearance  for  re- 
spondent. 


No.  1036.  Sn^THEARN  Steamship  Company,  Limited, 
c;.  John  Dillon.  June  9,  1919.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  fifth 
Circuit  granted.  Mr.  Ralph  James  M.  BuUowa  for  peti- 
tioner. Mr.  SHas  B.  AxteU  and  Mr.  W.  J.  Woffuespad^ 
for  respondent.  Mr.  Frederic  R.  Caudert  and  Mr.  Howard 
Thayer  Kingsbury  as  amtci  curuB. 


No.  1047.  NArnoNAL  Brake  &  Electric  Company  p. 
Neils  A.  Christensen  et  al.  June  9,  1919.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeab 
for  the  Seventh  Circuit  granted.   Afr.  John  S.  MiUer,  Mr. 
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Thamaa  B.  Kerr,  Mr.  Charles  A.  Brown  and  Mr.  Edward 
Osgood  Brawn  for  petitioner.  Mr.  Joseph  B.  Cotton^  Mr. 
WHkt  M.  Spoaner,  Mr.  Louie  Quarks  and  Mr.  William  R. 
Rummler  for  respondents. 


No.  1052.  Bbook^-Scanlon  Company  c;.  Railroad 
CoinnssioN  of  Louisiana.  June  9, 1919.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of  the  State  of 
Louisiana  granted.  Mr.  J.  Blanc  Monroe  and  Mr.  Monte 
M.  Lemann  for  petitioner.  Mr.  W.  M.  Barrow  for  re- 
spondent. 


No.  1059.  J.  M.  Thomp80(7,  Maoter  and  Claimant, 
ETC.,  V.  Peter  Lucas,  et  al.  June  9,  1919.  Petition  for 
a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  granted.  Mr.  John  M.  Woolsey  and  Mr. 
L.  DeOrove  Potter  fci*  petitioner.  No  appearance  for 
respondents. 


(B.)  PETITIGNS  DENIED. 

No.  944.  Southern  Pacific  Company  v.  Leo  L. 
D'Utassy.  Error  to  the  Supreme  Court  of  the  State  of 
New  York.  May  19,  1919.  Petition  for  a  writ  of  cer- 
tiorari herein  denied.  Mr.  Fred  H.  Woody  for  plaintiflf  in 
error,  in  support  of  the  petition.  Mr.  Wilson  E.  Tipple 
and  Mr.  Arthur  W.  Clement,  for  defendant  in  error,  in 
opposition  to  the  petition. 


No.  970.  The  Tug  International,   her  Engines, 
Wftc.,  m  Aij.v^  William  L.  MgFadpen  et  al.    May  19| 
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1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied.  Mr.  Adalbert 
ilfoo< for  petitioners.   Mr.  Lester  F.CHIb€rt{orTeBp(mdeiifB. 


No.  988.  Jam£S  Gray,  Trustee,  etc.,  v.  Ella  L. 
MooRE.  May  19,  1919.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
denied.  Mr.  Harry  H.  Schutte  for  petitioner.  Mr.  Anr 
drew  J.  NeUis  for  respondent. 


No.  989.  Jaiices  Gray,  Trustee,  etc.,  c;.  Josie  G. 
Hanrahan.  May  19,  1919.  Petition  for  a  writ  of  cer- 
tiorari to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  Harry  H.  Schutte  for  petitioner. 
Mr.  Andrew  J.  NeUis  for  respondent. 


No.  990.  Crrr  of  OiftAHA,  in  the  State  of  Nebraska, 
i;.  OBiAHA  Electric  Light  &  Power  CoiiPANY.  May  19, 
1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied.  Mr.  WiUiam  C. 
Lambert  for  petitioner.  Mr.  WiUiam  D.  McHugh  for 
respondent. 


No.  991.  Parlin  &  Orenfdorff  Implement  Company 
c;.  Mrs.  Lbona  Frey.  May  19, 1919.  Petition  for  a  writ 
of  certiorari  to  the  Court  of  Civil  Appeals  for  the  Sbcth 
Supreme  Judicial  District  of  the  State  of  Texas  denied. 
Mr.  Jaeeph  Manson  McCcrrnick  and  Mr.  Francis  Marion 
JStheridge  for  petitioner.   No  appearance  for  respondent. 
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No.  349,  Daniel  Donahoe  v.  People  op  the  State 
OF  Illinois.   See  anfe,  634. 


No.  926.  Adolph  Lifbian  v.  Abraham  Summer,  Jb., 
ET  AL.  June  2,  1919.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  Minnesota  denied. 
Mr.  Louis  H.  Salinger  for  petitioner.  Mr.  Thomas  D. 
O'Brien,  Mr.  Edward  T.  Young  and  Mr.  Alexander  E. 
Horn  for  respondents. 


No.  965.  Mineral  Developbient  Company  v.  Ken- 
tucky Coal  Lanbs  Compai^^.  June  2,  1919.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  denied.  Mr.  J.  F.  BulUtt,  Mr,  E.  L. 
Worthingtony  Mr.  W.  B.  Dixon  and  Mr.  S.  B.  Dishman 
for  petitioner.  Mr.  Edward  C.  O'Rear,  Mr.  Edward  E. 
BariheU  and  Mr.  Henry  Fiits  for  respondent. 


No.  997.  Chester  A.  Snow  c;.  Addis  H.  Snow.  June  2, 
1919.  Petition  for  a  writ  of  certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia  denied.  Mr.  Frederic 
D.  McKenney  and  Mr.  Geo.  P.  Hoover  for  petitioner. 
Mr.  Henry  E.  Dam  for  respondent. 


No.  1001.  Gulf,  Colorado  &  Sania  Fe  Railway 
CoBiPANY  V.  Mrs.  E.  B.  Carpenter,  Administratrix, 
ETC.  June  2,  1919.  Petition  for  a  writ  of  certiorari  to 
the  Court  of  Civil  Appeals  for  the  Third  Supreme  Judicial 
District  of  the  State  of  Texas  denied.  Mr.  Evans  Browne 
and  Mr.  J.  W.  Terry  for  petitioner.  Mr.  Winboume 
Pearce  and  Mr.  A.  L.  Curtis  for  respondent. 
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No.  1005.  Guaranty  Tbust  Company  op  New  Yobk 
c;.  Chatham  &  Ph£Nix  National  Bank  op  the  City  of 
New  York.  June  2,  1919.  Petition  for  a  writ  of  oer^ 
tiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  Frank  M.  Patterson  for  petitioner. 
Mr.  Damd  L.  PodeU  for  respondent. 


No.  1012.  Rennsselaer  &  Saratoga  Railroad  Com- 
pany V.  Delaware  &  Hudson  CoiiPANY,  iBiPLEADED 
WITH  RoscoE  Irwin,  Collector,  etc.  June  2,  1919. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied.  Mr.  George  B. 
Wellington  for  petitioner.   No  appearance  for  respondent. 


No.  1013.  Harvey  D.  Apgar  v.  United  States.  June 
2,  1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  denied.  Mr.  John 
C.  Theua  for  petitioner.  Mr.  AseistarU  Attorney  General 
Porter  for  the  United  States. 


No.  1014.  Philip  F.  duPont  et  al.  t;.  Pierre  S.  du- 
PoNT  ET  AL.  June  2, 1919.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Third  Circuit 
denied.  Mr.  Wm.  A.  Glasgow,  Jr.,  Mr.  Henry  P.  Brown 
and  Mr.  Robert  Pennington  for  petitioners.  Mr.  George 
<S.  Graham,  Mr.  George  W.  Pepper  and  Mr.  WiUiam  H. 
Button  for  respondents. 


No.  1002.  South  Dakota  Central  Railway  Com- 
pany V.  Continental  &  Commercial  Trust  &  Savings 
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Bank  et  al.  June  9,  1919.  Petition  for  a  writ  of  cer- 
tiorari to  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Mr.  Tare  Teigen  for  petitioner.  No  ap- 
pearance for  respondents. 


No.  1008.  Santa  Marina  Company  v.  Canadian 
Bank  of  Comicbrce.  June  9,  1919.  Petition  for  a  writ 
of  c^*tiorari  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Mr.  Edward  W.  McGraw  for  petitioner. 
Mr.  Gavin  McNabby  Mr.  Nat  Schmulowitz  and  Mr.  R.  P. 
Henshaw  for  respondent. 


No.  1010.  Gulf,  Colorado  &  Santa  Fe  Railway 
Company  v.  United  States.  June  9,  1919.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied.  Mr.  Evans  Browne^  Mr. 
Alexander  Britton  and  Mr.  J.  W.  Terry  for  petitioner. 
Mr.  Assistant  Attorney  General  Frierson  for  the  United 
States. 


No.  1011.  J.  W.  Prall,  Adminis^trator,  etc.,  v.  Great 
Northern  Railway  Company.  June  9, 1919.  Petition 
for  a  writ  of  certiorari  to  the  Supreme  Court  of  the  State 
of  Washington  denied.  Mr.  E.  M.  Heybum  for  petitioner. 
Mr.  M.  L.  Countryman  and  Mr.  F.  F.  Brown  for  respon- 
dent. 


No.  1015.  General  FnuspROOFiNQ  Company  v.  Breck- 
ENRiDGE  Jones,  Trustee,  etc.,  et  al.  June  9,  1919. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  denied.    Mr.  Charles  Neave, 


644  OCTOBER  TERM,  1918. 

DecsifiioDB  on  PetitioDs  for  Writs  ct  CertiorarL     250  U.  S* 

Mr.  W.  K.  Richardson  and  Mr.  F.  L.  ChappeU  for  peti- 
tioner. Mr.  W.  H.  Dyrer^orih  and  Mr.  George  A  CkritUm 
for  respondents. 


No.  1016.  Joss  D£  Guzman  £t  al.  v.  Faustino  Lich- 
Auco.  June  9,  1919.  Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  Philippine  Islands  denied.  Mr. 
Richard  CampbeU  and  Mr.  Felipe  Bnencamino,  Jr.,  for 
petitioners.  Mr.  Alexander  Britton  and  Mr.  Evans  Browne 
for  respondent. 


No.  1017.  LoRA  McCray  t;.  West  Helena  Consoli- 
dated Company.  June  9,  1919.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Mr.  Charles  C.  Reid  for  petitioner.  Mr. 
W.  E.  Hemingway,  Mr.  G.  B.  Rose,  Mr.  D.  H.  CanbreU  and 
Mr.  J.  F.  Loughborough  for  respondent. 


No.  1018.  Asbestos  &  Rubber  Works  of  America, 
Inc.,  v.  Scandinavian  Beltino  Company.  June  9, 1919. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied.  Mr.  T.  Hart 
Anderson  and  Mr.  Perry  B.  Turpin  for  petitioner.  Mr. 
Nicholas  M.  GoodkU  for  respondent. 


No.  1023.  J.  W.  Simpson  v.  Grand  International 
Brotherhood  of  Locomotive  Engineers  et  al.  June  9, 
1919.  Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  Appeals  of  the  State  of  West  Virgiiiia  denied. 
Mr.  William  H.  Werth  for  petitioner.  Mr.  Matthew  M. 
Neely  for  respondents. 


OCTOBER  TERM,  1918-  645 

250  U.  S.     Decisions  on  Petitions  for  Writs  of  Certiorari. 

No.  1024.  G.  A.  Smith  v.  Giiand  International 
Bbotherhood  op  Locomotive  Engineeks  et  al.  June 
9,  1919.  Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  Appeals  of  the  State  of  West  Virginia  denied. 
Mr.  William  H.  Werih  for  petitioner.  Mr.  MatJlhew  Af . 
Neely  for  respondents. 


No.  1025.  CoLOEADO  Title  &  Trust  Company  v.  J.  0. 
Childers,  Jr.  June  9,  1919.  Petition  for  a  writ  of  cer- 
tiorari to  the  Circuit  Court  of  Appeals  for  the  Fifth  Cir- 
cuit denied.  Mr.  J.  H.  Barwise,  Jr.y  and  Mr.  George 
Thompson  for  petitioner.   Mr.  A.  L.  Curtis  for  respondent. 


No.  1027.  William  E.  Mikell  v.  F.  H.  Hines,  Major, 
Field  Artillery,  U.  S.  Army.  June  9,  1919.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  denied.  Mr.  Alvah  M.  Lumpkin  for 
petitioner.  Mr.  Assistant  Attorney  General  Porter  and 
Mr.  W.  C.  Herron  for  respondent. 


No.  1028.  Fred  Browne  v.  Charles  B.  Thorn  et  al., 
Partners  Doing  Business  as  Thorn  &  Maginnis. 
June  9,  1919.  Petition  for  a  writ  of  certiorari  to  the  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit  denied.  Mr. 
James  B.  McDonough  for  petitioner.  No  appearance  for 
respondents. 


No.  1030.  Carlos  Gsell  v.  Insular  Collector  of 
Customs.    June  9,  1919.    Petition  for  a  writ  of  certiorari 
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to  the  Supreme  Court  of  the  Philippine  Islands  denied. 
Mr.  H.  W.  Van  Dyke  for  petitioner.  The  Solicitor  General 
for  respondent. 


No.  1033.  LomsiANA  Agricultural  Corporation  v. 
Pelican  Oil  Rjsfinino  Company,  Inc.  June  9,  1919. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit  denied.  Mr.  T.  M.  Mider  for 
petitioner.   No  appearance  for  respondent. 


No.  1035.  Michigan  Mutual  Life  Insurance  Com« 
PANY  V.  Ann  Hope  Oliver,  as  Administratrix,  etc. 
June  9,  1919.  Petition  for  a  writ  of  certiorari  to  the  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit  denied.  Mr. 
Forney  Johnston  for  petitioner.  Mr.  Thomas  M.  Stevens 
for  respondent. 


No.  1037.  John  H.  Mudd  et  al.  v.  Alabama  Mineral 
Land  Company.  June  9,  1919.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied.  Mr.  F.  N.  Judson  for  petitioners.  Mr. 
John  P.  TiUman  for  respondent. 


No.  1038.  T.  W.  M.  Boone  t;.  UNrPED  States.  June 
9,  1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  denied.  Mr. 
Joseph  M.  HiU  and  Mr.  Henry  L.  FUehugh  for  petitioner. 
Mr.  Assistant  Attorney  General  Porter  and  Mr.  TT.  C.  Her^ 
ran  for  the  United  States. 
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No.  1050.  Deeb  Island  Lumber  Company  et  al.  t;. 
Savannah  Timber  Company.  June  9,  1919.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  denied.  Mr.  William  N.  Graydon  for 
petitioners.   Mr.  J.  J.  Darlington  for  respondent. 


No.  1053.  Charles  C.  Foster,  Acting  Superinten- 
dent, ETC.,  V.  Frank  Joseph  Goldsoll.  June  9,  1919. 
Petition  for  a  writ  of  certiorari  to  the  Court  of  Appeals 
of  the  District  of  Columbia  denied.  The  Solicitor  General 
and  Mr.  Benjamin  S.  Minor  for  petitioner.  Mr.  J.  J. 
Darlington^  Mr.  Wilton  J.  Lambert  and  Mr.  Joseph  W. 
Bailey  for  respondent. 


No.  1054.  Meccano,  Limited,  v.  John  Wanamaker, 
New  York.  June  9, 1919.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
denied.  Mr.  Reeve  Lewis,  Mr.  C.  A.L.  Masste,  Mr.  W.  B. 
Kerkam  and  Mr.  Ralph  L.  Scott  for  petitioner.  Mr. 
Nicholas  M.  Goodktt  for  respondent. 


CASES  DISPOSED  OF  WITHOUT  CONSIDERATION 
BY  THE  COURT,  FROM  MAY  19,  1919,  TO 
JUNE  9,  1919. 

No.  961.  Elaborated  Roofing  Co.  op  Buffalo,  Inc., 
ET  AL.  V.  Charles  S.  Bird.  On  petition  for  a  writ  of  cer- 
tiorari to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit.  May  19,  1919.  Petition  dismissed,  on  motion 
of  coimsel  for  petitioners.    Mr.  Rudolph  Wm.  Lotz  for 


648  OCTOBER  TERM,  1918. 

Cases  Disposed  of  Without  Consideration  by  the  Court.    250  U.  S. 

petitioners.  Mr.  William  K.  Richardson  and  Mr.  Harriaon 
F.  Lyman  for  respondent. 


No.  1067.  John  Bbbnot  v.  Fetek  Morrison  et  al. 
Error  to  the  Supreme  Court  of  the  State  of  Washington. 
June  2,  1919.  Docketed  and  dismissed  with  costs,  on 
motion  of  Mr.  Harry  R.  Gower  for  defendants  in  error. 
Mr.  Harry  R.  Cfower,  Mr.  H.  W.  Canfield  and  Mr.  Reese 
H.  Voorheea  for  defendants  in  enor.    No  one  opposing. 


No.  439.  William  P.  Richardson  t;.  Libabist  Oil 
Company  et  al.  Error  to  the  Supreme  Court  of  the  State 
of  Louisiana.  June  2,  1919.  Dismissed,  per  stipulation. 
Mr.  E.  J.  Jacquet  for  plaintiff  in  error.  Mr.  Harry  Oamr 
ble  for  defendants  in  error. 


No.  678.  Western  Casualty  &  Guaranty  Insurance 
CoBiPANY  V.  Capitol  State  Bank  op  Oklahoma  City. 
Error  to  the  Supreme  Court  of  the  State  of  Oklahoma. 
June  2,  1919.  Dismissed,  per  stipulation.  Mr.  H.  L. 
Stuart  for  plaintiff  in  error.  Mr.  W.  F.  Wilson  for  defend- 
ant  in  error. 


No.  740.  H.  C.  Ferris  et  al.,  Receivers,  etc.,  c;.  B. 
F.  Shandy.  Error  to  the  Supreme  Court  of  the  State 
of  Oklahoma.  June  2,  1919.  Dismissed  with  costs,  on 
motion  of  counsel  for  plaintiffs  in  error.  Mr.  Arthur  ilftt- 
ler,  Mr.  Edward  R.  Jones  and  Mr.  Ephraim  H.  Foster  for 
plaintiffs  in  error.  Mr.  Tom  D.  McKeovm  for  defendant 
in  error. 
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No.  761.  Ohio  Valley  Electric  Railway  Company 
V.  J.  B.  Hall,  as  Administaator,  etc.  Error  to  the 
Court  of  Appeals  of  the  State  of  Kentucky.  June  2, 
1919.  Dismissed  with  costs,  on  motion  of  counsel  for 
plaintiff  in  error.  Mr.  John  F.  Haga,  Mr.  J.  W.  M.  Stewart 
and  Mr.  George  B.  Martin  for  plaintiff  in  error.  No  ap- 
pearance for  defendant  in  error. 
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DECISIONS  PER  CURIAM,  FROM  OCTOBER  6, 
1919,  TO  NOVEMBER  17,  1919,  NOT  INCLUDING 
ACTION  ON  PETITIONS  FOR  WRITS  OF  CER- 
TIORARI. 

No.  462.  Erie  Railroad  Company  v.  James  John 
HissEY  for  the  use  of  John  A.  Chapman  et  al.  Error 
to  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit. 
Motion  to  dismiss  and  petition  for  certiorari  submitted 
October  6,  1919,  Motion  for  leave  to  amend  petition  for 
removal  submitted  October  13, 1919.  Decided  October  20, 
1919.  Per  Curiam.  Dismissed  for  want  of  jurisdiction 
upon  the  authority  of  §  237  of  the  Judicial  Code,  as 
amended  by  the  Act  of  September  6,  1916,  c.  448,  §  2,  39 
Stat.  726.  Petition  for  certiorari  and  motion  for  leave  to 
amend  petition  for  removal  denied.  Mr.  MitcheU  D. 
FoUansbee  for  plaintiff  in  error.  Mr.  Murry  Nelson  and 
Mr.  Cyrus  BenUey  for  defendant  in  error. 


No.  13.  William  J.  Hogarty  v.  Philadelphia  & 
Reading  Railway  Company.  Error  to  the  Supreme 
Court  of  the  State  of  Pennsylvania.  Submitted  Octo- 
ber 8,  1919.  Decided  October  20,  1919.  Per  Curiam. 
The  writ  of  error  in  this  case  is  dismissed  for  want  of 
jurisdiction  upon  the  authority  of  §  237  of  the  Judicial 
Code,  as  amended  by  §  2  of  the  Act  of  September  6,  1916, 
c.  448,  39  Stat.  726. 

The  application,  consented  to  by  the  parties,  to  convert 
nunc  pro  tunc  the  writ  of  error  into  a  writ  of  certiorari, 
or  to  treat  the  writ  of  error  as  having  the  effect  of  a  writ 
of  certiorari,  is  also  denied.  See  Act  of  September  6, 1916, 
c.  448,  §  7,  39  Stat.  728;  Richard  H.  Dana,  individually,  v. 
Richard  H.  Danxi,  Executor,  etc.,  decided  October  13, 1919. 
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Mr.  Alexander  Simpson^  Jr.,  and  Mr.  Ira  Jewell  WiUiama 
for  plaintiff  in  error.  Mr.  WiUiam  Clarke  Mason  and  Mr. 
Charles  Heebner  for  defendant  in  error. 

Note:  In  the  cited  case  of  Dana  v.  Dana  the  court  on 
the  day  mentioned  denied  a  motion  to  stay  the  mandate 
and  to  amend  the  proceedings  on  error  into  proceedings  as 
on  writ  of  certiorari.    See  also  S.  C,  ante,  220. 


No.  176.  Armour  &  Company  et  al.  t;.  New  York,  New 
Haven  &  Hartford  Railroad  Company  et  al.  Error 
to  the  Superior  Court  of  the  State  of  Rhode  Island.  Mo- 
tion to  dismiss  or  affirm  submitted  October  6,  1919. 
Decided  October  20,  1919.  Per  Curiam.  Dismissed  for 
want  of  jurisdiction  upon  the  authority  of:  (1)  ShvUhis  v. 
McDougal,  225  U.  S.  561,  569;  Norton  v.  Whiteside,  239 
U.  S.  144,  147;  HuU  v.  Burr,  234  U.  S.  712,  720.  (2) 
Thomas  v.  Iowa,  209  U.  S.  258,  263;  Bowe  v.  Scott,  233 
U.  S.  658,  664,  665;  and  see  El  Paso  Sash  &  Door  Co.  v. 
Carraway,  2Ab  U.  S.  643.  (3)  Sjnes  v.  lUinms,  123  U.  S. 
131,  166;  Chapin  v.  Fye,  179  U.  S.  127,  130.  Mr.  Eugene 
A.  Kingman  for  plaintiffs  in  error.  Mr.  George  H.  Hvddy, 
Jr.,  and  Mr.  Edward  G.  Buddand  for  defendants  in  error. 


No.  90.  City  op  CmcAOO  et  al.  v.  Thomas  E.  Dempcy, 
AS  Chairman,  etc.,  et  al.  Error  to  the  Supreme  Court 
of  the  State  of  Illinois.  Motion  to  dismiss  submitted 
October  7,  1919.  Decided  November  10,  1919.  Per 
Curiam.  Dismissed  for  want  of  jurisdiction  upon  the 
authority  of  Pawhuska  v.  Pawhuska  OH  Co.,  ante,  394. 
Mr.  Samuel  A.  Ettelson  and  Mr.  Chester  E.  Cleveland 
for  City  of  Chicago,  plaintiff  in  error.  Mr.  Edward  J. 
Brundage,  Mr.  James  H,  WUkerson,  Mr.  George  T.  Buck" 
ingham  and  Mr.  Raymond  S.  Pruitt  for  defendants  in  error. 
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No.  52.  Charles  S.  Ashley  v.  William  Gushing 
Wait  et  al.  Error  to  the  Supreme  Judicial  Court  of  the 
State  of  Massachusetts.  Argued  October  24,  1919.  De- 
cided November  10, 1919.  Per  Curiam.  Dismissed  with- 
out coste  for  want  of  jurisdiction  upon  the  authority  of 
California  v.  San  Pablo  &  Tulare  R.  R.  Co.,  149  U.  S. 
308,  314;  Richardson  v.  McChem&y,  218  U.  S.  487,  492; 
StmrnB  v.  Wood,  236  U.  S.  75,  78;  United  States  v.  Hamr 
burg-American  Co.,  239  U.  S.  466,  475.  Mr.  Charles  R. 
Cummings,  with  whom  Mr.  John  W.  Cummings  was  on  the 
brief,  for  plaintiff  in  error.  Mr.  William  Harold  Hitchcock, 
with  whom  Mr.  Henry  C.  Attwill  was  on  the  brief,  for 
defendants  in  error. 


No.  328.  Kansas  City  v.  Public  Service  Commission 
OP  Missouri  et  al.  Error  to  the  Supreme  Court  of  the 
State  of  Missouri.  Motion  to  dismiss  or  affirm  or  advance 
submitted  October  20, 1919.  Decided  November  10, 1919. 
Per  Curiam.  Dismissed  for  want  of  jurisdiction  upon  the 
authority  of  Pawhuska  v.  Pawhuska  Oil  Co.,  ante,  394; 
and  see  City  of  Chicago  v.  Dempcy,  ante,  651.  Mr. 
Matthew  A.  Fyke  for  plaintiff  in  error.  Mr.  James  D. 
lAndsay,  Mr.  Frank  Hagerman  and  Mr.  Richard  J.  Higgins 
for  defendants  in  error. 


No.  460.  Rainier  Brewing  Company  v.  Great 
Northern  Pacific  Steamship  Company.  Error  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit.  Mption 
to  dismiss  submitted  October  20, 1919.  Decided  Novem- 
ber 10,  1919.  Per  Curiam.  Dismissed  for  want  of  juris- 
diction upon  the  authority  of  United  States  v.  KraU,  174 
U.  S.  385;  German  National  Bank  v.  Speckert,  181  U.  S. 
405;  United  States  v.  Beatty,  232  U.  S.  463;  and  see  Eichel 
v.  United  States  Fidelity  &  Guaranty  Co.,  239  U.  S.  629. 
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Mr.  S.  J.  Wettrick  for  plaintiff  in  error.  Mr.  Charles 
H.  Carey,  Mr.  James  B.  Kerr  and  Mr.  Charles  A.  Hart  for 
defendant  in  error. 


No.  44.  Hiram  C.  Himes  et  al.,  Trxjstbbs,  btc.,  bt 
AL.  t^.  Commonwealth  of  Pennsylvania.  Error  to  the 
Supreme  Court  of  the  State  of  Pennsylvania.  Argued 
October  23,  1919.  Decided  November  10,  1919.  Per 
Curiam.  Dismissed  for  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code,  as  amended  by 
the  Act  of  September  6,  1916,  c.  448,  §  2,  39  Stat.  726. 
Mr.  Edmund  Bayly  Seymour,  Jr.,  for  plaintiffs  in  error. 
Mr.  WiUiam  M.  Hargest,  with  whom  Mr.  WiUiam  I. 
Schaffer  was  on  the  brief,  for  defendant  in  error. 


No.  46.  Ebntuckt  Heating  Company  et  al.  t;.  City 
OF  LoxTisviLLE.  EiTor  to  the  Court  of  Appeals  of  the 
State  of  Kentucky.  Argued  October  23,  1919.  Decided 
November  10, 1919.  Per  Curiam.  Dismissed  for  want  of 
jurisdiction  upon  the  authority  of  §  6  of  the  Act  of  Septem- 
ber 6,  1916,  c.  448,  39  Stat.  727.  Mr.  Matthew  O'Doherty 
for  plaintiffs  in  error.  Mr.  Maurice  H.  Thatcher,  Mr. 
William  T.  Baskett,  Mr.  PendleUm  Beckiey  and  Mr.  George 
Cory  Tabb  for  defendant  in  error. 


No.  54.  Chbistofher  L.  Williams,  as  Receiver,  etc., 
ET  al.  t^.  William  D.  Salter.  Appeal  from  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit.  Sulnnitted 
October  24,  1919.  Decided  November  10,  1919.  Per 
Curiam.  Dismissed  for  want  of  jurisdiction  upon  the 
authority  of  §  237  of  the  Judicial  Code,  as  amended  by 
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the  Act  of  September  6,  1016,  c.  448,  §  2,  39  Stat.  726. 
Mr.  Stuart  G.  Gibboney  for  appellants.  Mr.  Lmdky  M. 
Garrison  for  appellee. 


No.  229.  Louisiana  Navigation  Company,  LmiTED, 
t;.  Oyster  Commission  of  Louisiana  (now  Department 
OF  Conservation  of  Louisiana)  et  al.  Error  to  the 
Supreme  Court  of  the  State  of  Louisiana.  Argued  Octo- 
ber 22,  1919.  Decided  November  10,  1919.  Per  Curiam. 
Dismissed  for  want  of  jurisdiction  upon  the  authority  of 
§  237  of  the  Judicial  Code,  as  amended  by  the  Act  of 
September  6,  1916,  c.  448,  §  2,  39  Stat.  726.  Mr.  Edward 
N.  Pugh,  with  whom  Mr.  J.  C.  Gilmore  and  Mr.  Thomas 
Gihnore  were  on  the  brief,  for  plaintiff  in  error.  Mr.  L.  E. 
HaU  and  Mr.  A.  V.  CocOy  for  defendants  in  error,  sub- 
mitted. 


No.  5.  City  of  Birmingham  t^.  D.  J.  O'Connell. 
Error  to  the  Supreme  Court  of  the  State  of  Alabama. 
Submitted  October  7, 1919.  Decided  November  10, 1919. 
Per  Curiam.  Dismissed  without  costs  for  want  of  jurisdic- 
tion upon  the  authority  of  Johnson  v.  TennesseCy  214  TJ.  S. 
486;  California  v.  San  Pablo  &  TuUxre  R.  R.  Co.,  149 
TJ.  S.  308,  314;  Richardson  v.  McChesney,  218  U.  S.  487, 
492;  Steams  v.  Woody  236  U.  S.  75,  78;  United  States  v. 
Hamburg-American  Co.,  239  U.  S.  466, 475.  Mr.  Joseph  P. 
Mudd  and  Mr.  Samuel  D.  Weakly  for  plaintiff  in  error. 
Mr.  Augustus  Benners  for  defendant  in  error. 
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DECISIONS  ON  PETITIONS  FOR  WRITS  OF  CER- 
TIORARI, FROM  OCTOBER  6,  1919,  TO  NOVEM- 
BER 17, 1919. 

(A.)  PETITIONS  GRANTED.! 

No.  419.  E.  Hii/roN  Jackson,  Receiver,  etc.,  v. 
John  Lewis  Sboth  et  al.  October  13,  1919.  Petition 
for  a  writ  of  certiorari  to  the  Court  of  Appeals  of  the 
District  of  Columbia  granted.  Mr.  W.  W.  Millan  for 
petitioner.    Mr.  Louis  A.  Dent  for  respondents. 


No.  421.  American  Steel  Foundries  v.  James  T. 
Newton,  Commissioner  op  Patents.  October  13,  1919. 
Petition  for  a  writ  of  certiorari  to  the  Court  of  Appeals  of 
the  District  of  Columbia  granted.  Mr.  George  L.  Wilkin- 
son  for  petitioner.    No  brief  filed  for  respondent. 


No.  489.  Silver  King  Coalition  Mines  Company  v. 
CoNKLiNG  Mining  Company.  October  20,  1919.  Peti- 
tion for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  granted.  Mr.  W.  H.  Dickson, 
Mr.  A.  C.  Ellis,  Jr.,  Mr.  Curtis  H.  Lmdley,  Mr.  R.  G. 
Lucas  and  Mr.  Thomas  Marioneaux  for  petitioner.  Mr. 
Edward  B.  Critchiow,  Mr.  William  D.  McHugh,  Mr. 
William  W.  Ray,  Mr.  William  H.  King  and  Mr.  William 
J.  Barrette  for  respondent.  The  Solicitor  General  as  amicus 
curiae.    Mr.  William  C.  Prentiss  as  amicus  curice. 

^  For  petitions  deniedi  see  post,  658. 
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No.  499.  Penn  Mutual  Life  Insurance  Company  v. 
Ephkaim  Ledeiiea,  Collectob  of  Inteanal  Revenue. 
October  20,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Third  Circuit  granted. 
Mr.  George  Wharton  Pepper  for  petitioner.  Mr.  Assistant 
Attorney  General  Stewart  and  Mr.  H.  S.  Ridgely  for  re- 
spondent. 


No.  506.  Edwakd  Whiter  Cobimissionbb  of  Ima- 
OAATioN  for  the  Port  OF  San  Francisco,  V.  Chin 
FoNG.  October  20, 1919.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
granted.  The  Solicitor  General  and  Mr.  Assistant  Attorney 
General  Stewart  for  petitioner.  No  appearance  for  re- 
spondent. 


No.  511.  GuisEPFE  Cayallaro  v.  Steamship  Carlo 

POBl/L,  HER  ENGINES,  ETC.,  KINGDOM  OF  ItALY,  CLAIMANT. 

October  20,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  granted. 
Mr.  D.  Roger  Englar  and  Mr.  Oscar  R.  HoueUm  for  pe- 
titioner. Mr.  Charles  C  Burlingham  and  Mr.  Van  Vechr 
ten  Veeder  for  respondent. 


No.  525.  Worth  Brothers  Company  v.  Ephraim 
Lederer,  Collector  of  Internal  Revenue.  October 
20,  1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit  granted.  Mr.  A .  H. 
Winlersteen  for  petitioner.  Mr.  Assistant  Attorney  Gen- 
eral Frierson  for  respondent.  Mr.  J.  Sprigg  McMahon  as 
amicus  curias.    Mr.  E.  G.  Curtis  as  amicus  curiw. 
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No.  526.  FoAOED  Steel  Wheel  Company  v.  C.  G. 
Lewellyn,  Collectob  op  Internal  Revenue.  Oc- 
tober 20,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Third  Circuit  granted. 
Mr.  George  SiUherland,  Mr.  George  B.  Gordon  and  Mr. 
WiUiam  Watson  Smith  for  petitioner.  Mr.  Assistant  Air 
tomey  General  Friersan  for  respondent.  Mr.  J.  Sprigg 
McMahon  as  amicus  curue.  Mr.  E.  G.  Curtis  as  amicus 
curi(B. 


No.  535.  Caabon  Steel  Company  v.  C.  G.  Lewellyn, 
Collectob  op  Intejeinal  Revenue.  October  20,  1919. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit  granted.  Mr.  Frederick 
deC.  Faust  ior  petitioner.  Mr.  Assistant  Attorney  General 
Frierson  for  respondent. 


No.  536.  Stabk  Bros.  Nurseries  &  Orchards  Com- 
pany V.  William  P.  Stark  et  al.,  Trustees,  etc.  Oc- 
tober 20,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  granted. 
Mr.  Andrew  B.  Remick  for  petitioner.  Mr.  Xenophon  P. 
WHfley  for  respondents. 


No.  492.  Federal  Trade  Commission  v.  Anderson 
Gratz  et  al.,  etc.  October  20, 1919.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  granted.  The  Solicitor  General,  Mr.  Claude 
R.  Porter  and  Mr.  Huston  Thompson  for  petitioner.  Mr. 
Thomas  F.  Magnet  for  respondents. 
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No.  395.  A.  L.  Bracht  v.  San  Antonio  &  Aransas 
Pass  Railway  Company.  October  27,  1919.  Petition 
for  a  writ  of  certiorari  to  the  Kansas  City  Court  of  Ap- 
peals of  the  State  of  Missouri  granted.  Mr.  I.  N.  Watson 
for  petitioner.    No  appearance  for  respondent. 


No.  415.  Philadelphu  &  Reading  Railway  Com- 
pany V.  Maboabet  L.  Hancock.  Error  to  the  Supreme 
Court  of  the  State  of  Pennsylvania.  November  10,  1919. 
Petition  for  a  writ  of  certiorari  herein  granted.  Mr.  Charles 
Heebner  and  Mr.  George  Gowen  Perry,  for  plaintiff  in  error, 
in  support  of  the  petition.  Mr.  Hannis  Taylory  for  de- 
faidfloit  in  error,  in  opposition  to  the  petition. 


No.  552.  Standard  Fashion  Company  v.  Magrane- 
Houston  Company.  November  10,  1919.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
First  Circuit  granted.  Mr.  Robert  G.  Dodge,  Mr.  Charles 
E.  Hughes,  Mr.  Herbert  Noble  and  Mr.  James  B.  Sheehan 
for  petitioner.   No  appearance  for  respondent. 


(B).  PETITIONS  DENIED. 

No.  371.  Daniel  Curry  Campbell  v.  Maryland 
Casuai/fy  Company.  October  13,  1919.  Petition  for  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  denied.  Mr.  A.  H.  King  and  Mr.  Roswell 
King  for  petitioner.  Mr.  Walter  L.  Clark  md  Mt,  WiUiaV} 
C  Prentiss  for  respondent* 
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No.  381.  Houston  Oil  CSompant  of  Texas  v.  Mrs. 
M.  J.  Bbown.  October  13,  1919.  Petition  for  a  writ 
of  certiorari  to  the  Court  of  Civil  Appeals,  Ninth  Supreme 
Judicial  District,  of  the  State  of  Texas  denied.  Mr. 
Thomas  M.  Kennerly  and  Mr.  H.  0.  Head  for  petitioner. 
No  appearance  for  respondent. 


No.  383.  Jamss  B.  Roberts,  Administrator,  etc., 
t^.  Tennessee  Coal,  Iron  &  Railroad  Company.  Oc- 
tober 13,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
Mr.  Hannis  Taylor  and  Mr.  WiUiam  Augitstus  Benson  for 
petitioner.    No  appearance  for  respondent. 


No.  384.  D.  M.  Hardy  et  al.  t^.  United  States. 
October  13,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied.  Mr. 
William  H.  Atwell  and  Mr.  J.  H.  Barwisej  Jr.,  for  pe- 
titioners. Mr.  AssislarU  Attorney  General  Brown  for  the 
United  States. 


No.  389.  Isidore  S.  Workin  et  al.  v.  United  States. 
Error  to  the  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit. October  13,  1919.  Petition  for  a  writ  of  certiorari 
herein  denied.  Mr.  Lawrence  B.  Cohen,  for  plaintiffs  in 
error,  in  support  of  the  petition.  Mr.  Assisiant  Attorney 
General  Stewart  and  Mr.  H.  S.  Ridgely,  for  the  United 
States,  in  opposition  to  the  petition. 


No.  396.  Erie  Railroad  Company  v.  Timothy  Eirby. 
October  13,  1919*   Petition  for  a  writ  of  certiorari  to  the 
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Supreme  Court,  Appellate  Division,  Third  Department, 
State  of  New  York,  denied.  Mr.  Adelbert  Moot  for  pe- 
titicxier.   Mr.  Thomas  C.  Burke  for  respondent. 


No.  403.   NOKDYKE    AND    MaRMON    COMPANY    V.    CiTY 

OP  Indianapous.  October  13,  1919.  Petition  for  a  writ 
of  certiorari  to  the  Superior  Court  of  Marion  County, 
State  of  Indiana,  denied.  Mr.  Clarence  E.  Weir  and  Mr. 
Charles  W.  Richards  for  petitioner.  Mr.  Samuel  Ashby 
for  respondent. 


No.  404.  H.  Lautbr  Company  v.  City  of  Indianapous. 
October  13,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Superior  Court  of  Marion  County,  State  of  Indiana,  de- 
nied. Mr.  Clarence  E.  Weir  and  Mr.  Charles  W.  Richards 
for  petitioner.   Mr.  Samuel  Ashby  for  respondent. 


No.  414.  William  Dodgb  v.  United  States.  Oc- 
tober 13,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  Irving  M.  Weiss  and  Mr.  EvMace  Reynolds  for  pe- 
titioner. Mr.  Assistant  Attorney  General  Stewart  and 
Mr.  H.  S.  Ridgely  for  the  United  States. 


No.  417.  Virginian  Railway  Company  v.  Vejeinon 
Halstead,  who  sues  by  Noaa  Halstead,  his  next 
FRIEND.  October  13,  1919.  Petition  for  a  writ  of  cer- 
tiorari to  the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  denied.  Mr.  Walter  H.  Taylor  for  petitioner.  No 
appearance  for  respondent. 
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No.  420.  James  A.  Keown  v.  A.  Francis  Hatden, 
Administratok,  etc.  October  13,  1919.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Judicial  Court  of  the 
State  of  Massachusetts  denied.  Mr.  James  A.  Keown 
pro  se.   No  appearance  for  respondent. 


No.  423.  Chicago  &  Northwestern  Railway  Com- 
pany V.  Herman  Van  de  Zande.  Error  to  the  Supreme 
Court  of  the  State  of  Wisconsin.  October  13,  1919.  Pe- 
tition for  a  writ  of  certiorari  herein  denied.  Mr.  R.  N. 
Van  Doren,  for  plaintiff  in  error,  in  support  of  the  petition. 
Mr.  Robert  A.  Kaftan  and  Mr.  John  W.  Reynolds,  for 
defendant  in  error,  in  opposition  to  the  petition. 


No.  429.  Joseph  M.  Coldwell  v.  United  States. 
October  13,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  First  Circuit  denied.  Mr. 
Walter  NeUes  for  petitioner.  Mr.  Assistant  Attorney 
Oeneral  Stewart  and  Mr.  H.  S.  Ridgely  for  the  United 
States. 


No.  430.  WiLHELM  Schumann  v.  United  States. 
October  13,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  denied. 
Mr.  C.  H.  Van  Law  for  petitioner.  Mr.  Assistant  Attorney 
General  Stewart  and  Mr.  H.  S.  Ridgely  for  the  United 
States. 


No.  431.  Chesapeake  &  Potomac  Telephone  Com- 
pany i;.  J.  Robert  Sommerville.     October  13,  1919. 
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Petition  for  a  writ  of  certiorari  to  the  Court  of  Appeals 
of  the  District  of  Columbia  denied.  Mr.  Henry  B.  F. 
Maqfarland  for  petitioner.  Mr.  George  E.  SvUivan  for 
respondent. 


No.  432.  Clarence  W.  Turneb  v.  Fred  E.  Turner. 
October  13,  1910.  Petition  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  State  of  Oklahoma  denied.  Mr. 
A.  A.  Davidson  and  Mr.  Preston  C.  West  for  petitioner. 
Mr.  Richard  W.  Stoutz^  Mr.  J.  W.  Zevely  and  Mr.  J.  M. 
Oivena  for  respondent. 


No.  433.  Catherine  NEmLEiN,  as  Administratrix, 
ETC.,  V.  Southern  Pacific  Company.  October  13, 1919. 
Petition  for  a  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  California  denied.  Mr.  Theodore  A.  Bell  and 
Mr.  Stanley  D.  WiUis  for  petitioner.  Mr.  Robert  T.  Dev- 
lin and  Mr.  WiUiam  H.  Devlin  for  respondent. 


No.  436.  Interstate  Business  Men's  Acodent  As- 
socuTiON  V.  Edith  A.  Lester.  October  13,  1919.  Pe- 
tition for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  denied.  Mr.  Fred  P.  Carr  and 
Mr.  R.  M.  Havnea  for  petitioner.  Mr.  Leonard  S.  Ferry 
for  respondent. 


No.  439.  National  Can  Company  v.  Oun  S.  Fellows. 
October  13,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Mr.  Clement  R.  Stickney  for  petitioner.  Mr.  WiUiam  R. 
Mass  for  respondent. 
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No.  440.  Mrs.  Donie  Mojiaison,  Adbonistxiatrix, 
ETC.,  V.  LouisviLLB  &  Naseeville  Railroad  Compant. 
October  13,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  State  of  Tennessee  denied.  Mr. 
John  J.  Verireea  for  petitioner.  Mr.  John  B.  Keebh  for 
respondent. 


No.  442.  Standard  Silk  Dyeing  Coicpany  v.  Roess- 
USR  &  Hasslacher  Chebocal  Company.  October  13, 
1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied.  Mr.  Hugh  Oar^ 
don  MiUer  and  Mr.  Homer  S.  Cummings  for  petitioner. 
Mr.  Garrard  Glenn  for  respondent. 


No.  443.  American  Car  &  Foundry  Company  v. 
Saropia  Rocha.  October  13,  1919.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Mr.  M.  F.  Watts,  Mr.  WiUiam  R.  Gentry, 
Mr.  John  0.  H.  Pitney  and  Mr.  John  R.  Hardin  for  pe- 
titioner. Mr.  Thomas  Bond  and  Mr.  Edward  W.  Foristel 
for  respondent. 


No.  447.  G.  A.  Vedin  v.  United  States.  October  13, 
1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  denied.  Mr.  WiUiam  H. 
Chapman  for  petitioner.  Mr.  Assistant  Attorney  General 
Stewart  and  Mr.  H.  S.  Ridgely  for  the  United  States. 


No.  448.  Edward  D.  Steger  et  al.,  composing  the 
firm  of  Steger  &  Company,  v.  Mountford  S.  Orth. 
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October  IS,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  Addison  S.  Pratt,  Mr.  Joseph  W.  Bailey  and  Mr. 
WiUiam  J.  Hughes  for  petitioners.  Mr.  Origen  S.  Sey^ 
mour  and  Mr.  Alfred  S.  Barnard  for  respondent. 


No.  450.  Jambs  A.  Eeown  v.  Julia  E.  Taubo  et  al. 
October  13,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Superior  CSourt  of  the  State  of  Massachusetts  denied. 
Mr.  James  A.  Keown  pro  se.  No  appearance  for  respond- 
ents. 


No.  453.  PAXtKBB  Sttennick,  Trustee,  etc.,  v.  Willard 
N.  Jones  et  al.  October  13, 1919.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Mr.  Thomas  Mannix  for  petitioner.  No 
appearance  for  respondents. 


No.  454.  Sabah  Chandler  Shaplby  v.  George  M. 
Kline  et  al.  October  13,  1919.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Judicial  Court  of  the  State  of 
Massachusetts  denied.  Sarah  Chandler  Shapley  pro  se. 
Mr.  Arthur  Thad  Smith  and  Mr.  WiUiam  Harold  Hitchr 
cock  for  respondents. 


No.  459.  Concrete  Steel  Company  v.  George  E. 
Vandenburgh.  October  13,  1919.  Petition  for  a  writ  of 
certiorari  to  the  Circuit  Coiut  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  Thomas  J.  Johnson  for  petitioner. 
Mr.  Carlos  P.  Griffin  for  respondent. 
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No.  463.  Philip  Chass  v.  United  States.  October  13, 
1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit  denied.  Mr.  Benjamin  M. 
Weinberg  for  petitioner.  The  Solicitor  General  for  the 
United  States, 


No.  462.  Erie  Railroad  Company  v.  James  John 
HissET  FOR  THE  USE  OF  JoHN  A.  Chapbcan  et  al.  See 
ante,  650, 


No.  13.  William   J.   Hogarty   v.   Philadelphia   & 
Reading  Railway  Company.   See  ante,  650. 


No.  452.  Katherine  Kever,  widow  op  George 
Kever,  v.  Philadelphia  &  Reading  Coal  &  Iron  Com- 
pany. October  20,  1919.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
denied.  Mr,  Albert  P.  Massey  for  petitioner.  Mr.  Pierre 
M.  Brown  for  respondent. 


No.  475.  National  Surety  Company  et  al.  v.  Com- 
monwealth OF  Virginia  at  relation  and  for  benefit 
of  Westinghousb  Electric  &  Manufacturing  Com- 
pany. October  20,  1919.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  Appeals  of  the  State  of  Virginia 
denied.  Mr.  Wilton  J.  Lambert,  Mr.  J.  J.  Darlington, 
Mr.  Frank  J.  Hogan  and  Mr.  Rudolph  H.  Yeatmxm  for 
petitioners.    Mr.  Eppa  Hunton,  Jr.,  for  respondent. 


No.  477.  Wysong  &  Miles  Company  et  al.  v.  Plant- 
ers National  Bank  op  Richmond,  Virginia.    Error  to 
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the  Supreme  Court  of  the  State  of  North  Carolina.  Oc- 
tober 20,  1919.  Petition  for  a  writ  of  certiorari  herein 
denied.  Mr.  Thomas  J.  Jerome,  for  plaintiffs  in  error,  in 
support  of  the  petition.  Mr.  Garland  S.  Ferguson,  Jr., 
and  Mr.  Ashbel  B.  Kimball,  for  defendant  in  error,  in  op- 
position to  the  petition. 


No.  478.  Wysong  &  Miles  Company  et  al.  v.  Bank 
OF  North  America,  Philadelphia,  Pennsylvania. 
Error  to  the  Supreme  Court  of  the  State  of  North  Caro- 
lina. October  20,  1919.  Petition  for  a  writ  of  certiorari 
herein  denied.  Mr.  Thomas  J.  Jerome,  for  plaintiffs  in 
error,  in  support  of  the  petition.  Mr.  Garland  S.  Ferguson, 
Jr.,  and  Mr.  Ashbel  B.  KimbaU,  for  defendant  in  error, 
in  opposition  to  the  petition. 


No.  480.  Keith  LuBfBER  Company  t;.  Houston  Oil 
Company  of  Texas  et  al.  October  20,  1919.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  denied.  Mr.  H.  M.  Garwood  for  pe- 
titioner.  No  appearance  for  respondents. 


No.  481.  Fdeoer-Austin  Dredging  Company  v.  Otto 
Marmet  Coal  &  Mining  Company.  October  20,  1919. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  denied.  Mr.  Lowrie  C. 
Barton  for  petitioner.  Mr.  Charles  H.  Stephens  for  re- 
spondent. 


No.  485.  Erie  Railroad  Company  v.  Jacob  Sghlben- 
baker.    October  20,  1919.    Petition  for  a  writ  of  certi- 
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orari  to  the  Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit denied.  Mr.  J.  Paul  Lamb  for  petitioner.  Mr. 
C.  H.  Henkel  for  respondent. 


No.  488.  Anna  Rust  et  al.  v.  Fibst  National  Bank 
OF  Sweetwater,  Texas.  October  20,  1919.  Petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  denied.  Mr.  Henry  C.  Coke  for  petition- 
ers.  No  appearance  for  respondent. 


No.  490.  Mu/roN  A.  Millea,  as  Collbctob  of  In- 
tebnal  Revenue,  v.  Matilda  M.  Geaxun.  October  20, 
1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  denied.  The  Solidior 
General  and  Mr.  Assistant  Attorney  General  Frierson  for 
petitioner.   Mr.  John  M.  Gearin  for  respondent. 


No.  495.  Anteko  A  Lost  Pabk  Reservoir  Company 
ET  AL.  V.  Gas  Securities  Company  et  al.  October  20, 
1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied.  Mr.  L.  F. 
TvritcheU  and  Mr.  Irving  B.  Melville  for  petitioners.  Mr. 
Piatt  Rogers  for  respondents. 


No.  498.  Nashvilo:,  Chattanooga  A  St.  Louis  Rail- 
way V.  L.  J.  Austin.  October  20,  1919.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of  the  State  of 
Tennessee  denied.  Mr.  Fitzgerald  HaU  for  petitioner. 
Mr.  Montague  S.  Ross  for  respondent. 
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No.  501.  Truman  A.  Kbtchum  v.  Pleasant  Valley 
Coal  Company  et  al.  Appeal  from  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit.  October  20,  1919.  Pe- 
tition for  a  writ  of  certiorari  herein  denied.  Mr.  Charles 
C.  Dey  and  Mr.  E.  A .  Walton^  for  appellant,  in  support  of 
the  petition.   No  appearance  for  appellees. 


No.  507.  Philadelphia  &  Reading  Railway  Com- 
pany V.  Philadelphia,  Gbrmantown  &  Norristown 
Rahjioad  Company.  October  20,  1919.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of  the  State 
of  Pennqrlvania  denied,  Mr.  Abraham  M.  Beider  for 
petitioner.    Mr.  James  WHson  Bayard  for  respondent. 


No.  509.  Coleman  A  Company  v.  Tawas  CoifPANY, 
Inc.  October  20, 1919.  Petition  for  a  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  de- 
nied. Mr.  Jacob  J.  Lesser  and  Mr.  Louis  OUenberg  for 
petitioner.   Mr.  Jvlius  I.  Peyser  for  respondent. 


No.  510.  William  A.  Jamison  et  al..  Trading  as 
Jay  Street  Terminal,  v.  Central  Railroad  Company 
OF  New  Jersey  et  al.  October  20,  1919.  Petition  for 
a  wilt  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  D.  Roger  Englar  and  Mr. 
Dix  W.  Noel  for  petitioners.  Mr.  Samuel  Park  and  Mr. 
Henry  E.  MaUison  for  respondents. 


No.  512.  Prudential  Insurance  Company  of  Amer- 
ica V.  George  W.  Ragan,  Administrator  etc.   October 
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20,  1919.  Petition  for  a  writ  of  oertiorari  to  the  Court 
of  Appeals  of  the  State  of  Kentucky  denied.  Mr.  WiUiam 
Marshall  BvUitt  for  petitioner.  Mr.  Robert  D.  Vance  for 
respondent. 


No.  615.  Frederick  0.  Balcom  v.  United  States. 
October  20,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  First  Circuit  denied. 
Mr.  Jesse  C.  Adkins  for  petitioner.  Mr.  Assistant  At- 
torney General  Stewart  and  Mr.  H.  S.  Ridgely  for  the  United 
States. 


No.  617.  Crenshaw  Bros.  A  Safpold,  a  Copartner- 
ship, etc.,  v.  Southern  Pacific  Company.  October  20, 
1919.  Petition  for  a  writ  of  certiorari  to  the  District 
Court  of  Appeal,  Third  Appellate  District,  of  the  State 
of  California,  denied.  Mr.  L.  T.  Hatfield  and  Mr.  Edward 
M.  Cleary  for  petitioner.  Mr.  Henley  C.  Booth  for  re- 
spondent. 


No.  618.  T.  L.  Smith  Company  et  al.  v.  Cement  Tile 
Machinery  Company.  October  20,  1919.  Petition  for 
a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied.  Mr.  Thomas  F.  Sheridan,  Mr. 
George  L.  Wilkinson  and  Mr.  Walter  A.  Scott  for  peti- 
tioners.  Mr.  John  E.  Sbryker  for  respondent. 


No.  527.  Lewis  A.  Stebbins  v.  A.  F.  Selig.  October 
20,  1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  denied.  Mr.  L.  A. 
Stet^nSy  Mr.  W.  H.  Sears  and  Mr.  X.  0.  PindaJl  for  peti- 
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tioner.    Mr.  Thomas  S.  Buzbee  and  Mr.  George  B.  Pugh 
for  respondent. 


No.  528.  Chicago,  Rock  Island  &  Pacific  Railway 
Company  v.  Industrial  Commission  of  Illinois  bt 
AL.  October  20,  1919.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  Illinois  denied.  Mr. 
W.  F.  Dickinson^  Mr.  Thomas  P.  LitUepage  and  Mr.  Sidr 
ney  F.  Taliaferro  for  petitioner.  No  appearance  for  re- 
efpondents. 


No.  529.  Toledo  &  Ohio  Cenhial  Railway  Com- 
pany V.  PuBUC  Utiltties  Commission  of  Ohio.  Oc- 
tober 20,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  State  of  Ohio  denied.  Mr.  Freder- 
ick W.  Gaines  for  petitioner.  Mr.  John  G.  Price  and  Mr. 
H.  B.  Arnold  for  respondent. 


No.  538.  Clay  Ahthur  Pierce  bt  al.  v.  United 
States.  Appeal  from  the  Circuit  Court  of  Appeals 
for  the  Eigjith  Circuit.  October  20,  1919.  Petition 
for  a  writ  of  certiorari  herein  denied.  Mr.  Samuel  W. 
Fordyce,  Mr.  Thomas  W.  White  and  Mr.  Levi  Cooke,  for 
appellants,  in  support  of  the  petition.  The  Solicitor  Gen- 
eral  and  Mr.  A.  F.  Myers ,  for  the  United  States,  in  opposi- 
tion to  the  petition. 


No.  539.  New  York,  Chicago  &  St.  Loins  Railroad 
Company  v.  Clinton  F.  Pugh.  October  20,  1919.  Pe- 
tition for  a  writ  of  certiorari  to  the  Court  of  Appeals, 
Eighth  Judicial  District,  of  the  State  of  Ohio,  denied,   Mr^ 
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WiUiam  D.  Turner  for  petitioner.    Mr.  Newton  D.  Baker 
for  respondent. 


No.  542.  CiTT  OP  Nbw  York  v.  Consolidated  Gas 
Company  op  New  York  et  al.  October  20,  1919.  Pe- 
tition for  a  writ  of  certiorari  to  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  denied.  Mr.  WiUiam  P. 
Burr  for  petitioner.    Mr.  John  A.  Oarver  for  respondents. 


No.  546.  PiTTSBimQH,  Cincinnati,  Chicago  A  St. 
Louis  Railway  Company  v.  Ellsworth  G.  Cole.  Oc- 
tober 20, 1919.  Petition  for  a  writ  of  certiorari  to  the  Cir- 
cuit Court  of  Appeals  for  the  Sixth  Circuit  denied.  Mr. 
Andrew  Squire  and  Mr.  Thomas  M.  Kirby  for  petitioner. 
Mr.  Albert  E.  Powell  for  respondent. 


No.  546.  Benjamin  Friedman  v.  United  States. 
October  20,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Mr.  Benjamin  Friedman  pro  se.  The  Solicitor  General  for 
the  United  States. 


No.  550.  Raymond  A.  Kelly,  Administrator,  etc., 
V.  Herbert  B.  McKeown.  October  20,  1919.  Petition 
for  a  writ  of  certiorari  to  t^ie  Supreme  Court  of  the  State 
of  Minnesota  denied.  Mr.  John  Francis  Kelly  for  peti- 
tioner.   Mr.  Trafford  N.  Jayne  for  respondent, 


No.  559.  Columbus  Packing  Company  v.  State  op 
Qgio  QN  TBqB  Relation  of  Hpgp  N.  Schlesinger,  Prose* 
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cuTiNG  Attorney,  etc.,  et  al.  October  20,  1919.  Pe- 
tition for  a  writ  of  certiorari  to  the  Supreme  Court  of  the 
State  of  Ohio  denied.  Mr.  Smith  W.  Bennett  and  Mr. 
Ralph  E.  WestfaU  for  petitioner.  Mr.  Timothy  S.  Hogan^ 
Mr.  E.  J.  Hainer  and  Mr.  Fred  C.  Rector  for  respondents. 


No.  422.  M.  Hampton  Todd  et  al.,  Receivehs,  etc., 
V.  Heuungs  Lippincott  et  al.,  RECEnrEAS,  etc.  Oc" 
tober  20,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Third  Circuit  denied.  Af r. 
J.  H.  Brinton  for  petitioners.  Mr.  Henry  P.  Brawn  for 
respondents. 


No.  483.  American  Distributing  Company  c^.  Hates 
Wheel  Company.  October  20,  1919.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  denied.  Afr.  Thomas  E.  Barkworth  for  petitioner. 
No  appearance  for  respondent. 


No.  514.  Howard  W.  Showai/ter  t;.  United  States. 
October  20, 1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fourth  Circuit  denied. 
Mr.  John  A.  Howard  for  petitioner.  No  brief  filed  for  the 
United  States. 


No.  519.  Chauncey  J.  Hamlin  et  al.,  as  Surviving 
Executors,  etc.,  et  al.  v.  Mary  K.  Wellington,  In- 
dividually AND  AS  Executrix,  etc.,  et  al.  October  20, 
1919.  Petition  for  a  writ  of  certiorari  to  the  Surrogate's 
Court  of  Erie  County,  State  of  New  York,  denied.    Afr. 
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Dana  B.  HeUinga  for  petitioners.    Mr.  G.  B.  Wellington 
for  respondents. 


No.  533.  George  W.  Belvin  v.  United  States.  Oc- 
tober 20,  1919.  Petition  for  a  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Foiu1;h  Circuit  denied. 
Mr.  Nathaniel  T.  Green  for  petitioner.  The  Solicitor 
General  for  the  United  States. 


No.  556.  Seaboajid  Aib  Line  Railway  Company  v. 
Baltimore  Trust  Company  et  al.  October  20,  1919. 
Petition  for  a  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  Georgia  denied.  Mr.  Jack  J.  Spalding  for 
petitioner.  Mr.  Bryan  Gumming  and  Mr.  Joseph  B.  Cumr 
ming  for  respondents. 


No.  565.  White  Oak  Fuel  Company  v.  Bertram  U. 
Carter  et  al..  Copartners,  etc.  October  20,  1919. 
Petition  for  a  writ  of  certiorari  to  the  Circuit  Coiu^t  of 
Appeals  for  the  Eighth  Circuit  denied.  Mr.  John  P. 
Leahy  and  Mr.  John  F.  Lee  for  petitioner.  No  appear- 
ance for  respondents. 


No,  487.  CuDAHY  Packing  Company  v.  Edward  B. 
Pryor,  Receiver,  etc.  October  27, 1919.  Petition  for  a 
writ  of  certiorari  to  the  Kansas  City  Coiul  of  Appeals  of 
the  State  of  Missouri  denied.  Mr.  George  T.  Buckingham 
and  Mr.  Charles  T.  Tittmann  for  petitioner.  Mr.  Frederic 
D.  McKenney  for  respondent. 


No.  451.  David  Lamar  et  al.   v.  United   States. 
Error  to  the  Circuit  Coiu^  of  Appeals  for  the  Second  Cir- 
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cuit.  October  27,  1919.  Petition  for  a  writ  of  certiorari 
herein  denied.  Mr.  Elijah  N.  Zoline,  for  plaintiffs  in 
error,  in  support  of  the  petition.  Afr.  Assistant  Attorney 
Oeneral  Stewart  and  Mr.  H.  S.  Ridgdy^  for  the  United 
States,  in  opposition  to  the  petition. 


No.  532.  Juno  Back  Sino  bt  al.  v.  Edward  Whitb, 
AS  Commissioner  of  IiiMiGRATiON,  etc.  November  10, 
1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  denied.  Mr.  Jackeon  H. 
Rahton  for  petitioners.  The  Solicitar  General  for  respond- 
ent. 


No.  558.  G.  E.  Hosier  c^.  United  States.  November 
10,  1919.  Petition  for  a  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit  denied.  Mr. 
Henry  Bowden  and  Mr.  Thomas  H.  WiUcox  for  petitioner. 
Mr.  Aaeistant  Attorney  General  Stewart  and  Mr.  H.  8. 
RidgeJy  for  the  United  States. 


No.  560.  Peter  Weissenooff  v.  George  R.  Davis, 
Administrator,  etc.  November  10,  1919.  Petition  for 
a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  denied,  Mr.  William  L.  Marbury  for 
petitioner.  Mr.  Albert  A.  Daub  and  Afr.  Harry  G.  Fieher 
for  respondent. 


No.  576.  Wautbr   Hetnacher    v.    United    States. 
November  10,  1919.    Petition  for  a  writ  of  certiorari  to 
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the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  de- 
nied. Mr.  Louis  W.  Crofoot  for  petitioner.  Mr.  Assistant 
Attorney  General  Stewart  and  Mr.  H.  S.  Ridgely  for  the 
United  States. 


CASES  DISPOSED  OF  WITHOUT  CONSIDERATION 
BY  THE  COURT,  FROM  OCTOBER  6,  1919,  TO 
NOVEMBER  17,   1919. 

No.  201.  John  W.  Frothingham  et  al.,  etc.,  v.  United 
States.  Appeal  from  the  Court  of  Claims.  October  6, 
1919.  Dismissed,  on  motion  of  Mr.  Simon  Lyon  for  ap- 
pellants. Mr.  Simon  Lyon,  Mr.  R.  B.  H.  Lyon  and  Mr. 
Fred  L.  Fishback  for  appellants.  The  Attorney  General 
for  the  United  States. 


No.  107.  Postal  Telegraph-Cable  Company  t^. 
City  of  Oil  City.  Error  to  the  Superior  Court  of  the 
State  of  Pennsylvania.  October  6,  1919.  Dismissed  with 
costs,  on  motion  of  coimsel  for  plaintiff  in  error.  Mr. 
Bynum  E.  Hinton  for  plaintiff  in  error.  Mr.  Peter  M. 
Speer  for  defendant  in  error. 


No.  246.  Marion  Caldwell,  as  State  Supervisor 
OP  Oil  Inspection,  etc.,  v.  Moore  Oil  Company  bt  al. 
Appeal  from  the  District  Court  of  the  United  States  for 
ihe  District  of  Indiana.  October  6,  1919.  Dismissed 
with  costs,  on  motion  of  counsel  for  appellant.  Mr.  Ele 
Standmry  and  Mr.  Will  R.  Wood  for  appellant.  Mr. 
Charles  /).  Chamberlin  for  appellees. 
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No.  255.  Frank  E.  Low  t^.  E.  Suoawa  &  CoupjonYy 
Limited.  Error  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  October  6, 
1919.  Dismissed,  per  stipulation.  Mr.  Ahram  J.  Roae 
for  plaintiff  in  error.  Mr.  Henry  Swartz  for  defendant  in 
error. 


No.  275.  Arkansas  Central  Railroad  Compant  t;. 
W.  L.  Goad.  Error  to  the  Supreme  Court  of  the  State  of 
Arkansas.  October  6,  1919.  Dismissed,  per  stipulation. 
Mr.  ThomcLs  B.  Pryor  for  plaintiff  in  error.  Mr.  Charles 
L  Evans  for  defendant  in  error. 


No.  368.  J.  K.  Lumber  Company  v.  E.  P.  Ash.  Error 
to  the  Supreme  Court  of  the  State  of  Washington.  Oc* 
tober  6, 1919.  Dismissed  with  costs,  on  motion  of  counsel 
for  plaintiff  in  error.  Mr.  Harrison  G.  Plait  and  Mr. 
Robert  Treat  Piatt  for  plaintiff  in  error.  Mr.  Fred  MiUer 
for  defendant  in  error. 


No.  398.  Great  Lakes  Dredge  &  Dock  Company  v. 
Eastern  Steamship  Corporation.  Petition  for  a  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  First 
Circuit.  October  6, 1919.  Dismissed,  on  motion  of  coun- 
sel for  petitioner.  Mr.  Charles  E.  Kremer  iot  petitioner. 
Mr.  Edward  S.  Dodge  for  respondent. 


No.  428.  Alabama  &  Vicksbxtrg  Railway  Company 
ET  AL.  V.  W.  W.  Beard.  Error  to  the  Supreme  Court  of 
the  State  of  Mississippi.    October  6,  1919.    Writ  of  error 
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and  petition  for  writ  of  certiorari  dismissed,  per  stipula- 
tion. Mr.  J.  Blanc  Monroe^  Mr.  Monte  M.  Lemanny  Mr. 
Robert  H.  Thompson  and  Mr.  J.  Hirsh  for  plaintiffs  in 
error.  Mr.  MarceUus  Green,  Mr.  Gamer  Wynn  Green, 
Mr.  W.  J.  Lamb  and  Mr.  N.  Vick  Robbina  for  defendant 
in  error. 


No.  392.  Fredekick  Schreiber  et  al.,  etc.,  v.  Gert 
MAN  Evangelical  Protestant  Congregation  of  the 
Church  of  the  Holy  Ghost  et  al.  October  13,  1919. 
Petition  for  a  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  Missouri  dismissed,  on  motion  of  counsel  for 
petitioner.  Afr.  Lon  0.  Hocker  for  petitioners.  No  ap- 
pearance for  respondents. 


No.  361.  Herman  Theden  et  al.  v.  Union  Pacific 
Railroad  Company.  Error  to  the  Supreme  Court  of  the 
State  of  Kansas.  October  16,  1919.  Dismissed  with 
costs,  on  motion  of  counsel  for  plaintiffs  in  error.  Mr. 
L.  W.  KepUnger  for  plaintiffs  in  error.  Mr.  R.  W.  Blair 
and  Mr.  N.  H.  Loomis  for  defendant  in  error. 


No.  41.  J.  Eugene  Jordan  v.  Board  of  Medical 
Examiners  of  the  State  of  Washington.  Error  to  the 
Supreme  Court  of  the  State  of  Washington.  October  17, 
1919.  Dismissed  with  costs,  pursuant  to  the  sixteenth 
rule,  on  motion  of  Mr.  Blackburn  Esterline  in  behalf  of 
counsel  for  defendant  in  error.  Mr.  Edward  Judd  for 
plaintiff  in  error.  Mr.  W.  V.  Tanner  for  defendant  in 
error. 
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No.  57.  JuLTOS  Wilbur  v.  State  of  Oregon.  Error 
to  the  Supreme  Court  of  the  State  of  Oregon.  October  23, 
1919.  Dismissed  with  costs,  pursuant  to  the  sixteenth 
rule,  on  motion  of  Mr.  Frederick  S.  Tyler  in  behalf  of 
Mr.  George  M.  Brown  for  defendant  in  error.  Mr.  Ouy  C. 
H.  Corliss  and  Mr.  Edward  J.  BrateU  for  plaintiff  in  error. 
Mr.  George  M.  Brown  and  Mr.  Gilbert  L.  Hodges  for  de- 
fendant in  error. 


No.  247.  United  States  on  the  Relation  of  Simon 
Weiner  v.  Nathan  Gordon  et  al.,  etc.,  et  al.  Error 
to  and  appeal  from  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  October  27, 
1919.  Dismissed  with  costs,  on  motion  of  The  Solicitor 
General  in  behalf  of  counsel  for  plaintiff  in  error  and  ap- 
pellant. Mr.  Alexander  S.  Drescher  and  Mr.  Alex.  S. 
Rosenthal  for  plaintiff  in  error  and  appellant.  The 
Solicitor  General  for  defendants  in  error  and  appellees. 


No.  299.  H.  E.  EiRCHNER  v.  United  States.  On  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit.  October  27,  1919.  Dismissed,  on  motion  of 
The  Solidbor  General  in  behalf  of  counsel  for  petitioner. 
Mr.  J.  W.  Vandervort  for  petitioner.  Mr.  John  Lord 
O'Brian,  Special  Assistant  to  the  Attorney  General,  and 
Mr.  Alfred  Bettman,  Special  Assistant  to  the  Attorney 
General,  for  the  United  States. 


No.  45.  Thomas  S.  Haymond  v.  Anthony  Bowen  et 
al.  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  West  Virginia.    October  27, 


OCTOBER  TERM,  1919.  679 

250  IT.  8»  Cases  Disposed  of  in  Vacation. 

1919.  Dismifised  with  costs,  on  motion  of  counsel  for  ap- 
pellant. Mr.  John  A.  Howard  for  appellant.  Mr.  Allison 
S.  Fleming  for  appellees. 


No.  217.  Barbeb  Asphalt  Paving  Company  v.  Wil- 
liam H.  WoERHEiDE  ET  AL.  Certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit.  November  10, 
1919.  Dismissed  with  costs,  on  motion  of  coimsel  for  pe- 
titioner. Mr.  Joseph  C.  Fraley  and  Mr.  Henry  N.  Paid 
for  petitioner.  Mr.  George  F.  Haid  and  Mr.  Philip  W. 
Hdberman  for  respondents. 


CASES  DISPOSED  OF  IN  VACATION. 

No.  316.  County  op  Champaign  v.  People  op  the 
State  of  Illinois  ex  rel.  City  of  Champaign  et  al. 
Error  to  the  Supreme  Coiut  of  the  State  of  Illinois. 
August  21,  1919.  Dismissed  with  costs,  pursuant  to  the 
twenty-eighth  rule.  Mr.  Donald  C.  Dobbins  for  plaintiff 
in  error.    Mr.  Fred  B.  HamiU  for  defendants  in  error. 
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ACCOUNTIMO.  See  Contraeti,  1;  Iquity,  3, 7-17;  Patent! 
for  InTentioiiB,  1,  2. 

ACQUII8CINCI.  See  Boundariei;  Principal  and  Agent,  2. 

ACTIONS  AND  DIFIN8I8.    See  particular  titles. 

ACTS  OF  CONOBX88.    See  Table  at  front  of  volume. 

ADMINI8TKATION.  See  Indiana;  Taxation,  II;  III,  1, 2. 
Action  on  bond  of  life  tenant  to  secure  remainder  interest. 
See  Jurisdiction,  V,  7. 

AD1IINI8TBATIV1  DICI8ION8.  See  Claima,  3;  Consti- 
tutional Law,  1, 3;  Customs  Law,  2,  4;  Interstate  Com- 
merce Acts,  1,  4;  Public  Lands,  I;  II,  4,  8-11. 

ADMIRALTY.    See  Shipping  Board. 

1.  Juriadietion  of  District  Court;  Shipping  Board  Act.    Libel 
of  vessel  requisitioned  by  United  States  and  operated  through 
agents  of  Shipping  Board  in  coastwise  trade.    The  Lake 
Monroe 246 

2.  Skipping  Board  Act;  §  9.  "  Purchased,  chartered,  or 
leased,"  covers  contract  for  temporary  use  of  vessel  or  its 
services  not  amounting  to  a  demise.   Id. 

3.  Id.  Merchant  Vessel.  Vessel  employed  "  solely  as  a  mer- 
chant vessel/'  though  assigned  to  New  England  coal  trade 
when  Government  rationing  coal  supply  as  war  measure.  Id. 

4.  New  York  Harbor;  Dumping.  Vessel  violating  Act  of 
1888  directly  liable  for  same  pecuniary  penalties  as  individ- 
uals; enforced  summarily  by  libel,  without  awaiting  criminal 
proceedings  against  individuals.    The  Scow  "  e-S  " 269 

5.  Id.  Penalties;  Enforcement.  No  constitutional  or  other 
reason  why  unliquidated  fine  may  not  be  enforced  against 
vessel  in  admiralty.   Id. 

(681) 
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6.  Id.  JtarisdicUan  of  District  Court,  conferred  by  Act  of 
1888,  whether  or  not  regarded  as  proceeding  for  enforcement 
of  penalty  or  forfeiture  within  Jud.  Code,  §  24.   Id. 

ADMISSIONS.    See  Pleading,  4. 

ADVIBSX  POSSESSION.   See  PubUe  Lands,  H,  7, 9, 11. 

AQXNCT.    See  Contraets,  1;  Insuranea;  Principal  and 
Agant;  Public  Lands,  II,  3;  Taxation,  1, 1. 

AQBICULTURI,  DXPABTMXNT  OP.  See  Constitational 
Law,  III,  4. 

ALASKA.   See  PabUc  Lands,  I. 

ALUNATION,  RISTBAINT  ON.    See  Indians. 

ALUN  PBOPXBTT  custodian.    See  Criminal  Law,  4. 

ALUNS.    See  Criminal  Law,  4;  Taxation,  I. 

ALLOTMXNTS.    See  Indians. 

AMENDMENT.    See  Pleading,  5. 

ANCILLABT  JUBISDICTION.  See  Jurisdiction,  1, 2;  V,  4. 

ANNULMENT.    See  Contracts,  4. 

ANTI-TBUST  ACT: 

1.  Fixing  Prices.  In  absence  of  intent  to  maintain  monop- 
oly, manufacturer  may  announce  in  advance  resale  prices 
and  refuse  to  deal  with  dealers  who  do  not  conform.  United 
Slates  V.  ColgaU  A  Co 300 

2.  Id.  Indictment  Construed  as  not  charging  agreements 
with  dealers.    Id. 

APPEAL  AND  EBBOB.    See  Jurisdiction;  Procedure. 

APPEABANCE.    See  Bankruptcy  Act,  5;  Jurisdiction,  V, 
12-17. 

APPBOPBIATION8.    See  Claims,  5. 
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ARIZONA:  paos 

Employers'  Liability  Act,  sustained.  Arizona  EmployerB' 
Liability  Cases 400 

ARKANSAS.    See  Boandaries. 

ARMY.    See  Criminal  Law,  10,  12. 

Claims  for  lost  property  by  officers  and  men.  See  Claims» 
3,4. 

ASSESSMENTS.   See  Equity,  3;  Principal  and  Agent;  Tax- 
ation, III. 
Damages.    See  Eminent  Domain,  2. 

ASSIGNMENTS.    See  Jurisdiction,  V,  7;  Patents  for  In- 
ventions, 1,  2. 

Of  remainder  interest  carries  with  it  pro  tanto  security  given 
by  life  tenant  to  secure  remaindermen.  Brainerd  Ac,  Qttarry 
Co.  V.  Brice 229 

ASSIGNMENTS  OP  ERROR.     See  Judgments,   5;   Pro- 
cedure, II. 

ASSUlffPTION  OP  RISK.    See  Constitutional  Law,  XI, 
5et  seq. 

ATTORNEYS.    See  Interstate  Commerce  Acts,  2. 

Power  of  Congress,  in  appropriating  for  payment  of  Civil 
War  Claim,  to  restrict  amount  payable  to  attome3rs  as  fee 
for  services  in  securing  appropriation,  under  preexisting 
valid  contract.   Capital  Trust  Co.  v.  Calhoun 208 

AVULSION.    See  BoundarieSt  3. 

BAIL. 

Retention  of  1  per  cent,  of  cash  bail  deposit  as  clerk's  fees 
under  Rev.  Stats.,  §  828,  does  not  interfere  with  constitu- 
tional rights.   Berkmany.  United  States 114 

BAILMENT.    See  Contracto,  2. 

BANKRUPTCY  ACT: 

1.  Jurisdiction  of  District  Court.  In  suit  by  trustee  to  set 
aside  preferences,  jurisdiction  depends  on  allegations  of 
bill  and  not  proof.   Flanders  v.  Coleman 223 
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2.  Id.  Where  bill  makes  case  within  juriadictioiiy  oourt 
must  determine  merits.    Id. 

3.  Id.  Preferences f  §  60h,  and  Tranters,  §§  e7e,  70e.  Suit 
to  set  aside,  brought  by  trustee  against  third  party  without 
his  consent.    Id. 

4.  Id.  Scope  of  Review,  Whether  surrender  of  real  property 
and  delivery  of  rent  notes  amounted  to  conveyances  under 
state  law,  held  matters  appertaining  to  merits  not  to  be 
considered  on  direct  appeal.   Id. 

6.  Id.  Ancillary  Jurisdiction  to  Efifain  Actum  in  StaUCowt 
Partners.  Where  District  Court  approved  composition 
agreement  relieving  one  claiming  to  be  special  partner  upon 
giving  up  scheduled  claim  and  assuming  certain  obligations, 
and  dismissed  petitions  to  have  him  declared  general  part- 
ner and  adjudged  bankrupt,  held  that  decree  did  not  estop 
strangers  from  prosecuting  action  for  fraud  in  court  of  an- 
other State  to  hold  him  as  general  partner  of  bankrupts; 
and  that  District  Court  had  no  jurisdiction  ancillary  to 
bankruptcy  decree  to  enjoin  such  action.   PeUv.  McCabe..  573 

BANKS  AND  BANKING.     See  VranobiiM,   5;  National 
Banks;  Prineipal  and  A^nt,  1. 

BENEHTS.    See  Equity,  3;  Taxation,  HI,  5. 

BILL  OF  LADING.    See  Constitutional  Law,  III,  2, 3;  In- 
terstate Commerce  Acts,  12-16. 

BILL  OF  REVIEW.    See  Proeedure,  VIII,  1. 

BIBD8,  MIOBATOBY.    See  Constitutional  Law,  III,  4. 

BOABD  OF  OENEBAL  APPBAI8EB8.   See  Customs  Law. 

BONA  FIDE  OCCUPANT.    See  PubUc  Lands,  II,  11. 

BONDS.    SeeBaU. 

1.  Ordinarily  regarded  as  "  property; "  situs  for  taxation  at 
place  other  than  owner's  domicile.    De  Ganay  v.  Lederer . .  376 

2.  Action  against  city  for  accounting  and  failure  to  sell 
lands  and  apply  proceeds  to  satisfaction  of  improvement 
certificates.   Benedict  v.  City  of  New  York 321 
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3.  AflBignment  of  remainder  interest  carries  with  it  pro 
tanio  obligation  of  bond  of  life  tenant  to  secure  remainder- 
men.  Brcdnerd  Ac.  Quarry  Co.  v.  Briee 229 

BOOX8.   See  ETideneOt  1. 

BOUKDA&IBS.    See  Jurlidietion,  m,  18, 19. 

1.  Arkansas  and  Mississippi.  Middle  of  main  channel  of 
navigation  of  Mississippi  River;  none  other  established  by 
practice  or  acquiescence.    Arkansas  v.  Mississippi 39 

2.  Id.  No  state  compact  under  Joint  Resolution  of  Con- 
gress of  1909.   Id. 

3.  Id.  Avtdsian.   State  boundary  in  case  of.    Id. 

4.  Id.   Commission  to  locate  line.    Id. 

BBISF8. 

Scandalous  matter  stricken  from  files  of  this  court.  Washr 
ingUm  Post  Co.  v.  Chaloner 290 

BBOXXB8.    See  Insuranea. 

BUBDXN  OF  PBOOF.    See  Xvidenea,  5. 

GABLE  LINB8.    See  Constitutioiial  Law,  VII,  5. 

CABMACK  AMXNDMXNT.     See   Interstate    Commerce 
Acts,  12, 13. 

CABBIBB8.    See  Employers'  Liability  Act;  Federal  Con- 
trol Act;  Interstate  Commerce  Acts;  Mail  Cars. 

Regulations  affecting  interstate  commerce.  See  Constitu- 
tional Law,  III,  7-10. 

Federal  Control  Act;  intrastate  rates.    See  id.,  VII,  1,  2. 
Protecting  interstate  bills  of  lading.   See  id,^  III,  2,  3. 
liability  under  live  stock  contract;  written  claim  of  loss; 
when  transportation  ends.     See  Interstate  Commerce 
AeU,  14,  15. 

lien  for  freight,  and  duty  of  consignee  to  pay  lawful  rate. 
See  Interstate  Commerce  Acts,  7-11. 
Formula  in  rate  case.    See  Procedure  VIII,  14. 

I,  FaUurfi  to  Ddiver;  Misdescription  of  Goods;  Rates.    Under 
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interstate  bill  of  lading,  held  that  innocent  misdesoription 
of  goods,  placing  them  in  class  entitled  to  lower  rate  under 
filed  schedules,  imposed  obligation  to  pay  freight  according 
to  true  character,  and  did  not  affect  liability  for  failure  to 
deliver.    New  York  Cent.  R.  R.  v.  Goldberg 85 

2.  IfUrastaie  Rates,  All  parts  of  system  within  State  em- 
braced in  testing  adequacy.   Qroetheck  v.  Dulvik  Ac.  Ry . .  607 

3.  Id.  UnremuneraHve  lines;  Sleeping  Car  Service.  Not  to 
be  excluded  or  treated  as  separate  operations.   Id. 

4.  Id.  Allocation  of  Expenses,  Formula  to  be  adopted  for 
dividing  expenses  common  to  freight  and  passenger  service 
and  not  capable  of  direct  allocation  is  question  of  fact.   Id. 

5.  Tracks;  Public  Safety.  Contract  and  property  rights  in 
respect  of  operation  in  public  street  subject  to  regulation 
to  secure  public  safety.  Denver  A  Rio  Grande  R.  R.  v. 
Denver 241 

6.  Crossings;  Safety  Devices.  Railroad  may  be  compdled 
to  share  expense  of  installing  and  maintaining  devices  when 
junior  road  crosses  its  tracks.  Northern  Pac.  Ry.  v.  Paget 
Sound  Ry 332 

GABS: 

Distribution.    See  Interstate  Conunerea  Aetit  1-& 
Mails.    SeeMaUCan. 

CEBTIO&ABI.    See  Juriadietion,  III,  4, 13, 17-20. 

CHALLXNaXS.    See  Criminal  Law*  7. 

CHABTKB8. 

Tax  exemptions.   See  Vranebiies. 
Vessels.    See  Shipping  Board. 

OmCKASAW  INDIANS.    See  Indiana,  10, 11. 

CHOCTAW  INDIANS.    See  Indiana,  10, 11. 

CHOSX  IN  ACTION.    See  Jurisdiction,  V,  7. 

CIBCniT  COUBT  OF  APFXALS.   See  Jurisdiotioni  III  (2) ; 
IV;  Propedure,  IX,  3. 
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CITIES.   See  Munidpalitiei ;  Ordinaneei.  piob 

CITIZXN8.    See  Gonititutlonal  Law,  VI;  XI,  17,(5). 
Diverae  citiseiiship.   See  Juriadiotion,  III,  3;  V,  7,  8, 12-17. 

CIVIL  ftlOHTS.    See  Conititutional  Law,  XI,  38. 

CIVIL  WAK.   See  Claims,  5. 

CLAIMS. 

Of  patent.   See  PatenU  for  InTentloiui,  4,  9-11. 
Limitations,  in  Court  of  Claims.    See  Taxation,  II,  3. 
Time  for  presenting,  for  refund  of  inheritance  taxes.    See 
Taxation,  II. 

1.  Taking  of  Land.  Discharge  of  projectiles  from  fort  over 
private  land  not  a  taking.    Portsmouth  Co,  v.  United  States      1 

2.  Naval  Vessels;  Bailment  of  Private  Property,  Under  Rev. 
Stats.,  §  1624,  and  §  1020,  Navy  Regulations,  deposit  of 
gold  on  war  vessel  creates  no  contract  with  United  States. 
Cartas  v.  United  States 545 

3.  MiUtary  Officers.  Under  Act  of  1885,  claims  for  property 
lost  in  military  service  are  exclusively  within  jurisdiction  of 
Treasury  Department  and  not  within  jurisdiction  of  Court 

of  Claims.     United  Stales  v.  Babcock 328 

4.  Id.  Limitations.  Under  Acts  of  1883  and  1888,  right  to 
present  claims  under  §  3482,  Rev.  Stats.,  as  amended,  ex- 
pired in  1891.    Id. 

6.  Contract  for  Attorney's  Fees.  Power  of  Congress,  in  ap- 
propriating for  payment  of  Civil  War  claim,  to  restrict 
amount  payable  to  attorneys  for  services  in  securing  the 
appropriation,  under  a  preexisting  valid  contract.  Capital 
TriLst  Co.  V.  Calhoun 208 

6.  Patents.  Unliquidated  clum  against  United  States, 
under  Act  of  1910,  for  infringement  of  patent,  not  assign- 
able with  patent.   Brothers  v.  United  States 88 

CLERK,  DISTRICT  COURT.    See  Fees. 

CLERK,  SUPREME  COURT.    See  Prooedure,  III. 

COAL  LANDS.    See  Public  Lands,  I. 
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COLOR  OF  TITLX.    See  PubUe  Lands,  II,  6,  7.  paoib 

COMBINATIONS.    See  Anti-Trust  Act. 

COMITY. 

Questions  of  comity  not  before  this  court  on  direct  appeal 
involving  jurisdiction  of  District  Ck)urt.  Pvblic  Service  Co, 
V.  Carboy 153 

COMMXBCX.  See  Constltational  Law,  III;  Interstate 
Commerce  Acts. 

COMMI88ION1B: 

To  locate  boundary.   See  Boondarles*  4. 
Findings,  in  removal.    See  Jurisdiction,  in,  6. 

COMinSSIONXB  OF  INTERNAL  BEVXNUX.  See  Taxa- 
tion, n. 

COMMON  CABBIXB8.  See  Carriers ;  Employers'  LiabiUty 
Act;  Federal  Control  Act;  Interstate  Commerce  Acts; 
MaUCars. 

COMMON  LAW.  See  Constitutional  Law,  XI,  5;  National 
Banks. 

COlffPACT,  OF  8TATX8.    See  Boundaries,  2. 

COMPXTXNCT.    See  Indians. 

COlffPOSITION.    See  Bankruptcy  Act,  5. 

CONDEMNATION.  See  Eminent  Domain;  Jurisdiction, 
II,  1;VIL 

CONFORMITY  ACT.  See  Jurisdiction,  m,  2;  Pleadinf ,  6; 
Procedure,  VII. 

CONORB88. 

For  acts  cited.   See  Table  at  front  of  volume. 
For  powers.    See  Constitutional  Law. 
Reports  of  committees.    See  Statutes,  5. 

CONSPIRACY.    See  Criminal  Law,  1,  12. 
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I.  Diviaion  of  Powers,  p.  689. 

n.  Judicial  Power,  p.  589. 
m.  Commerce  Clauae,  p.  690. 
IV.  Ckmtract  Claiue,  p.  691. 
y.  Full  Faith  and  Credit,  p.  691. 
VI.  Privileges  and  Iimnunities,  p.  091. 
Vn.  War  Power,  p.  692. 
Vni.  Fifth  Amendment,  p.  692. 
IX.  Sixth  Amendment,  p.  693. 
X.  ESghth  Amendment,  p.  693. 

XI.  Fourteenth  Amendment: 

(1)  General,  p.  693. 

(2)  Notice  and  Hearing,  p.  693. 

(3)  Liberty  and  Property;  Police  Power;  Eminent  Do> 

main,  p.  694. 

(4)  Equal  Protection  of  the  Laws,  p.  696. 

(5)  Privileges  and  Immunities,  p.  697. 

Xn.  Who  May  Question  Constitutionality  of  Statutes,  p.  697. 

See  Juriadietion;  Proe^dure. 

Elections.    See  WitnessM. 

Post  offices  and  post  roads.    See  III,  6,  9,  10,  inifra. 

I.  Division  of  Powers.    See  HI,  4;  VII,  infra. 

1.  State  and  Federal.  Employment  of  state  court  as  a  fed- 
eral agency.    Parker  v.  Richard 235 

2.  LegidaHve,  Bxecutive  and  Judicial.  Jud.  Code,  §  265, 
forbidding  injunctions  to  stay  proceedings  in  state  court, 
refers  only  to  proceedings  in  which  final  judgment  or  order 
has  not  been  entered  and  in  which  power  exerted  is  judicial, 
as  distinguished  by  Ccmstitution  from  powers  legislative 
and  executive.    PvbUc  Service  Co.  v.  Carboy 153 


3.  Id.   The  judiciary  cannot  call  in  question  the  motives  or 
expediency  of  discretionary  acts  of  the  President.    Dakota  ' 
CenL  Td.  Co.  y.  South  Dakota. 163 

n.  Jttdieial  Power.    See  Jurisdietion,  I. 

1.  Suit  to  enjoin  interference  with  cable  lines  as  in  excess  of 
power  given  by  Joint  Resolution  of  July  16,  1918,  becomes 
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moot  upon  restoration  of  lines  to  owners,  and  apprehension 
that  alleged  wrongs  may  be  repeated  and  revenues  claimed 
by  United  States  does  not  preserve  justiciable  quality  of 
case.    Commercial  Cable  Co.  v.  Burleson 360 

2.  Want  of  power  in  state  commission  to  consider  constitu- 
tionality of  law  which  it  seeks  to  enforce  can  not  limit  right 
of  party  affected  to  raise  question  in  state  courts.  PennsyU 
vania  R,  R.  v.  PvMic  Service  Comm 566 

3.  There  is  no  constitutional  or  other  reason  why  an  un- 
liquidated fine  may  not  be  enforced  against  a  vessel  in  ad- 
miralty.   TheScow^eS" 269 

III.  Goxaxaeree  Clause. 

1.  Protecting  Commerce.  Power  of  Congress  to  deal  with 
acts  not  in  themselves  interstate  commerce  but  which  ob- 
struct or  otherwise  injuriously  affect  it.  United  States  v. 
Ferger 199 

2.  Id.  BlUs  of  Lading.  Power  to  punish  conspiracy  to  forge 
and  utter  or  the  forgery  and  utterance  of  bills  for  fictitious 
shipments.    Id.    See  also  p.  207. 

3.  Id.  Bills  of  lading  in  interstate  conmieroe  are  instru- 
mentalities of  that  commerce.    Id. 

4.  Migratory  Bird  Law.  South  Dakota  law  forbidding  ship- 
ment, not  inconsistent  with  federal  act  and  regulations  of 
Department  of  Agriculture,  which  merely  prohibit  destruc- 
tion and  prescribe  closed  seasons.    Carey  v.  South  Dakota . .  118 

5.  License  Tax  Upon  Manufacture  within  city,  when  com- 
puted on  sales  of  goods  manufactured  there  under  license, 
but  removed,  and  afterwards  sold,  beyond  State,  does  not 
burden  interstate  conunerce.  American  Mfg.  Co.  v.  St. 
Louis 459 

6.  Id.  Telegraph  Companies.  Company  which  has  accepted 
Act  of  1866  and  is  engaged  in  interstate  business  held  subject 
to  city  tax  on  poles  and  wires  erected  in  streets  under  fran- 
chise ordinance.    Mackay  Tel.  Co.  v.  Little  Rock 94 

7.  Regulating  Railroad  Tracks.  Ordinance  which  makes  no 
discrimination  against  interstate  commerce,  and  affects  it 
only  incidentally  and  indirectly,  not  objectionable.    Denser 

&  Rio  Grande  R.  R.  v.  Defwer 241 
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8.  Railroads;  Candemnatian,  Parts  of  interstate  right  of 
way  and  bridges  over  navigable  waters  may  be  condemned 
for  use  of  telegraph  company  under  state  law.  Louis.  A 
Nash.  R.  R.  v.  Western  Union  Td.Co 363 

9.  Id.  Post-Roads  Act  1866.  Waived  objection  to  such  ex- 
ercise of  state  sovereignty  as  interference  with  interstate 
commerce.    Id. 

10.  Mail  Cars.  State  law  regulating  equipment,  etc.,  of 
end  cars,  as  applied  to  interstate  train,  held  to  invade  field 
occupied  by  Congress  through  regulations  of  Postmaster 
General,  Safety  Appliance  Act  and  regulations  of  Inter- 
state Commerce  Conmiission.  Pennsylvania  R.  R.  v.  PrMic 
Serffice  Comin 566 

IV.  Contraet  OUiuie. 

1.  Rights  of  Municipalities.  Does  not  restrain  power  of 
States  to  withdraw  from  city  authority  to  r^;ulate  gas  rates. 
Pawhusha  v.  Pawhuska  Oil  Co 394 

2.  State  Bank  Charier.  Provisions  not  inconsistent  with 
exercise  of  general  power  of  State  to  cause  affairs  to  be  exam- 
ined and  reported  on  and  to  exact  assessment  for  mainte- 
nance of  state  banking  department.    Bank  of  Oxford  v.  Love  603 

3.  Railroad  Tracks;  Public  Safety.  Requiring  removal  of  a 
track,  constructed  under  an  ordinance  grant,  where  it  crossed 
thoroughfare.    Denver  db  Rio  Grande  R.  R.  v.  Denver 241 

V.  FuU  Faith  and  Credit. 

Not  denied  to  laws  of  State  of  incorporation  of  insurance 
company  by  rule  of  another  State  that  persons  applying  for 
policies  and  receiving  and  transmitting  premiums  on  local 
risks  shall  be  deemed  its  agents.  American  Fire  Ins.  Co.  v. 
King  Lumber  Co 2 

VI.  Priyileges  and  Immunities.    See  XI,  17,  (5),  infra. 

1.  Nature  of  Rights.  Provision  intended  to  prevent  dis- 
crimination by  States  against  citizens  of  other  States  in  re- 
spect of  fundamental  privileges  of  citizenship.  MaxweU  v. 
Bugbee 525 

2.  Id.  Inheritance  Tax.  Does  not  prevent  state  tax  on  privi- 
1^^  of  inheritance  from  nonresident  decedent  of  property 
within  State.    Id. 
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3.  Id.  Resident  and  Citizen,  Qwere:  Whether  clause  applies 
when  discrimination  in  state  inheritance  tax  law  is  based 
not  on  citizenship  but  on  residence  or  nonreeidence  of  de- 
cedent?   Id, 

4.  Cash  Bail;  Clerk's  Fees.  Retention  by  clerk  of  percentage 
of  deposit  does  not  violate  this  clause.  Berkman  v.  United 
States 114 

VII.  War  Power. 

1.  Railroads;  Intrastate  Rates.  Plenary  possession  and  con- 
trol of  railroads  assumed  by  Federal  Government  under 
Federal  Ck)ntrol  Act,  including  power  of  President  to  fix, 
and  of  Interstate  Commerce  Commission  to  consider,  intra- 
state rates.    Northern  Pac.  Ry.  V.  North  Dakota 135 

2.  Id.  State  Police  Power.  No  room  for  a  presumption,  in 
construing  act,  that  powers  of  States,  respecting  such  rates, 
was  to  continue.    Id. 

3.  Tdephones  and  Telegraphs,  Joint  Resolution  of  1918, 
authorizing  President  to  take  possession  and  control  of  and 
to  operate,  within  war  power.    Dakota  Cent,   Tel.   Co.   v. 

SoiUh  Dakota 163 

Kansas  v.  Burleson 188 

Burleson  v.  Dempcy 101 

Madeod  v.    New  England 

Tel.  Co 195 

4.  Id.  Exercise  of  Poioer;  Motive.  Whether  exercise  justified 
by  conditions  or  actuated  by  proper  motives,  not  within 
cognizance  of  judiciary.    Id. 

5.  Cofr/e  Lines.  Suit  to  enjoin  interference  as  in  excess  of 
power  given  by  Joint  Resolution  of  July  16,  1918;  becomes 
moot  upon  restoration  of  lines  to  owners.   Commercial  Cable 

Co.  V.  Burleson 360 

VIII.  Fifth  Amendment.    See  Eminent  Domain,  1. 

1.  Grand  Jury.  Power  of  inquisition,  scope  of  inquiry,  and 
duty  of  witnesses  to  attend  and  answer.  Blair  v.  United 
Slates 273 

2.  Id.  Witnesses.  May  not  refuse  to  answer  upon  ground 
that  court  and  jury  are  without  jurisdiction  over  ofiFense 
under  investigation.    Id. 
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3.  S^'Inenndnaiicn.  Matter  of  defense  at  trial,  which 
cannot  be  anticipated  in  removal  proceedings.  Bumdy  v. 
MtCarthy 283 

4.  Due  Process;  Liberty  of  Contract.  Power  of  Congress,  in 
appropriating  for  payment  of  Civil  War  claim,  to  restrict 
amount  of  it  payable  to  attomesrs  as  a  fee  for  services  in 
securing  the  appropriation,  under  a  preexisting  valid  con- 
tract.  Capital  Trust  Co.  y.  Caihoun 208 

5.  Cash  BaU  and  Clerk's  Fees.  Betention  by  clerk  as  com- 
pensation of  percentage  of  deposit  of  cash  bail  in  criminal 
case  does  not  violate  Amendment.  Berkmanv.  VnitedStaies  114 

IX.  Sixth  Amendment. 

1.  Peremptory  ChattenQes.  Constitution  does  not  require 
Congress  to  grant  in  criminal  cases;  and  Jud.  Code,  §  287, 
providing  that  all  of  several  defendants  shall  be  treated  as 
one  for  purposes  of  such  challenges  does  not  infringe  right.to 
impartial  jury.   Stilson  v.  Uniled  States 583 

2.  Bemofxd  Proceedings.  Where  defendant  indicted  in  two 
districts,  it  is  discretionary  with  court  of  one  to  order  re- 
moval to  the  other  district  under  later  indictment.    Bumdy 

V.  McCarthy 283 

X.  Eighth  Amendment. 


Betention  by  clerk  as  compensation  of  per- 
centage of  deposit  of  cash  bail  in  criminal  case  does  not 
violate  Amendment.   Berkman  v.  United  States 114 

XI.  Fourteenth  Amendment. 

(1)  General. 

1.  Foreign  fire  insurance  company  bound  by  law  of  State 
where  it  transacts  business.  American  Fire  Ins.  Co.  v.  King 
Lumber  Co 2 

(2)  Notice  and  Hearing.    See  28,  infra. 

2.  Improvement  Districts;  Assessment.  Notice  to  owners  of 
formation  and  bounds  not  necessary  when  established  by 
legislative  authority;  contra,  when  established  by  adminis- 
trative or  (fiiosi-jucUcial  authority.    Hancock  v.  Muskogee . .  454 

3.  Id.  ApportianmenL  No  necessity  for  hearing  when  mode 
prescribed  by  legislature.   Id. 
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(3)  Liberty  and  Property;  Police  Power;  Emineni  Domain. 
See  36,  infra. 

4.  State  Inheritance  Tax,  on  succession  to  local  property  of 
nonresident  decedent,  measured  by  ratio  in  value  to  entire 
estate,  including  property  in  other  States,  is  not  a  tax  on 
property  beyond  jurisdiction.   MaxrveU  v.  Bugbee 525 

5.  Arizona  Employers'  Liability  Law;  Hazardous  Occupa- 
tions, liability  in  compensatory  damages,  without  regard 
to  fault,  for  injury  due  to  conditions  of  occupation  but  not 
caused  by  employee's  negligence.  Arizona  Employers'  Lior 
bility  Cases 400 

6.  Id.  Public  Wdfare.  As  a  regulation  to  prevent  employees 
from  becoming  burden  on  public,  law  is  not  arbitrary  or  un- 
reasonable.  Id. 

7.  Id.  Jury.  Issues  of  fact  and  compensatory  damages  may 
be  left  to  jury.   Id. 

8.  Id.  Measure  of  Compensation.  Methods  of  determining 
and  manner  of  distribution  are  questions  for  State.    Id. 

9.  Id.  Workmen's  Compensation  Law;  Election.  Allowing 
election  between  restricted  recovery  under  compensation 
law  where  employee  guilty  of  contributory  negligence,  and 
full  compensatory  damages  under  Liability  Act  where  he  is 
not,  is  consistent  with  due  process  and  equal  protection.  Id. 

10.  Id.  Bisk  of  Enterprise.  Voluntary  conduct  may  be  put 
at  peril  of  those  pursuing  it.    Id. 

11.  Id.  Safety  of  Employees.  Holding  employer  liable  for 
accidents  to  secure  safety  is  a  constitutional  object  of  legis- 
lation.   Id. 

12.  Id.  Pain  and  MuHlation;  Burden  of  Cost,  In  allowing 
damages,  law  throws  cost  on  employer,  and,  indirectly,  on 
public.    Id. 

13.  Id.  Excessive  Verdicts.  Liability  limited  to  conscientious 
valuation  of  loss;  presumed  juries  and  courts  will  confine  it 
accordingly.    Id. 

14.  Workmen's  Compensation  Law;  Disfigurement.  New 
York  law  providing  awards  for  disfigurement,  not  arbitrary. 
New  York  Cent,  B.  B.  v.  Bianc 596 
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15.  Id.  Earning  Power.  Compensaiion  of  workmen  injured 
in  hasardous  industries  need  not  be  baaed  exclusively  on 
loss  of  earning  power.   Id. 

16.  Id.  Payment  of  CampensaHon.  Whether  in  combination 
with  or  independently  of  award  for  inability  to  work,  and 
whether  in  single  sum  or  installments,  for  State  to  deter- 
mine.  Id. 

17.  Foreign  Insurance  Co.;  AgerUs.  State  law  may  make 
persons  appl3ring  for  insurance  or  receiving  or  transmitting 
premiums  agents  of  foreign  company,  despite  contrary  stipu- 
lations in  policy.    American  Fire  Ins.  Co.  v.  King  Lwmber 

Co 2 

18.  License  Tax.  Tax  on  right  to  manufacture  within  city, 
computed  on  amount  of  sales  of  goods  so  manufactured,  is 
a  tax  upon  business  of  manufacture  within  city,  and  not 
upon  sales.    American  MJg.  Co.  v.  St.  Louis 459 

19.  Id.  Foreign  Corporations.  Such  tax  when  computed  on 
sales  of  goods  manufactured  in  city,  but  removed,  and  after- 
wards sold,  beyond  State,  does  not  deprive  of  property 
without  due  process.    Id. 

20.  Id.  Testing  Constitutionality,  by  practical  operation  and 
^ect.    Id. 

21.  Telegraph  Companies;  License  Tax,  on  poles  and  wires  in 
streets  under  franchise  ordinance,  including  those  on  rail- 
road right  of  way  brought  within  city  limits  after  franchise 
ordinance  accepted.    Mackay  Td.  Co.  v.  Little  Rock 94 

22.  Id.  Pole  Tax,  of  fifty  cents  per  pole  per  year  held  not  un- 
reasonable, though  imposed  on  poles  on  private  property, 
and  railroad  right  of  way  as  well  as  in  streets.   Id. 

23.  Oas  Rate.  Finding  that  no  rate  yielding  as  much  as  6 
per  cent,  could  be  deemed  confiscatory  disapproved,  where 
8  per  cent,  shown  as  lowest  rate  on  capital  in  other  business 
and  legal  rate  in  State  is  7  per  cent.  Lincoln  Oas  Co.  v. 
Lincoln 256 

24.  Id.  Not  held  confiscatory  in  absence  of  actual  and 
timely  test  of  practical  operation.    Id. 

25.  Intrastate  Passenger  Rates;  Testing  Adequacy,  All  parts 
of  system  within  State  should  be  embraced  in  computation. 
Chroesbeck  v.  DuluUi  Ac.  Ry 607 
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26.  Id.  UnremimeraHve  ParU;  Sleeping  Car  Senri^  Not  to 
be  excluded  or  treated  as  separate  operations.   Id. 

27.  Local  Improvement  Asseeemenl.  Method  of  taxing  prop- 
erty benefited,  and  manner  of  distribution  (according  to 
frontage,  values  or  area),  within  legislative  discretion. 
Hancock  v.  Mnskogee 454 

28.  Condemnation.  Assessment  of  damages  and  determina- 
tion of  right  of  condemnation  in  separate  proceedings  con- 
sistent with  due  process.  Louie,  dt  N<uh.  R.  R.  v.  Weetem 

Union  Td.  Co.. 363 

29.  Id.  For  Telegraphy  existing  as  well  as  for  new  line.    Id. 

30.  Id.  Where  for  new  line,  state  courts  may  reserve  in- 
quiry into  alleged  purpose  to  use  it  for  existing  line,  in  al- 
leged infraction  of  state  law,  until  use  is  attempted.    Id. 

31.  Id.  On  Railroad  Right  of  Way;  Judgment,  not  void  for 
failure  to  describe  exact  location  of  poles  when  it  provides 
against  interference  with  railroad  and  danger  to  persons  or 
property.    Id. 

32.  Railroad  Crossings;  Safety  Devices.  Railroad  not  de- 
prived of  property  by  change  of  law  requiring  it  to  share  ex- 
pense where  anotiier  road  crosses  its  tracks.  Northern  Pac. 
Ry.  V.  Puget  Sound  Ry 332 

33.  Railroad  Tracks;  PtMic  Safety.  Requiring  removal  of 
a  track,  constructed  under  an  ordinance  grant,  where  it 
crossed  thoroughfare.   Denver  A  RioOrande  R.  R.  v.  Denver  241 

(4)  Equal  Protection  of  the  Laws.   See  5,  9, 17,  23,  24,  supra. 

34.  Inheritance  Tax,  in  cases  of  resident  and  nonresident 
decedents  measurable  in  di£Perent  ways.    Maxwell  v.  Buffiee  525 

35.  Id.  Question  of  equal  protection  must  be  decided  be- 
tween resident  and  nonresident  decedents  as  classes,  rather 
than  by  incidence  of  tax  in  particular  cases.    Id. 

36.  Arizona  Employers*  Liability  Law.  Confined  to  com- 
pensatory damages,  and  makes  only  such  discrimination 
between  employer  and  employee  as  necessarily  arises  from 
their  different  relations  to  conunon  undertaking.  Arizona 
Employers*  Liability  Cases 400 

37.  Telegraph  Companies;  Pole  Tax.  That  tax  sought  to  be 
enforced  against  one  company  has  not  been  enforced  against 
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others,  does  not  prove  denial  of  equal  protection,  in  absence 
of  arbitrary  and  intentionally  unfair  discrimination.   Mackay 
Td.  Co.  V.  LUOe  Rock 94 

(5)  Pritileges  and  ImmuniHes,    See  VI;  XI,  17,  8upra» 

38.  CUusenskip,  Federal  and  State.  Distinction  recognised; 
pmpose  not  to  transfer  to  Federal  Government  protection  of 
civil  rights  inherent  in  state  citizenship.    Maxwell  v.  Bvgbee  525 

39.  Inheritance  Tax,  It  does  not  prevent  state  tax  on  priv- 
ilege of  inheritance  from  nonresident  decedent  of  property 
within  State.    Id. 

40.  Citizens  and  Residents.  Quoere:  Whether  clause  applies 
when  discrimination  in  state  inheritance  tax  law  is  based 
not  on  citizenship  but  on  residence  or  nonresidence  of  de- 
cedent?  Id. 

XII.  Who  May  Question  Gonfltitutloiiality  of  StatutM* 

1.  Practical  Operation  and  Effect,  determine.  American 
Mfg.  Co.  V.  St.  Louis 469 

2.  Party  Affected.  Objection  that  Arizona  Employers'  Lia- 
bility Law  may  be  extended  by  construction  to  non-hazard- 
ous industries  cannot  be  raised  by  parties  whose  industries 
are  hazardous.    Arizona  Employers'  Liability  Cases 400 

3.  Witnesses,  subpoenaed  in  grand  jury  investigation  of 
violations  of  Corrupt  Practices  Act,  may  not  question  power 
of  Congress  to  enact  provisions  for  regulation  of  primary 
elections  of  candidates  for  office  of  United  States  Senator. 
BUttT  V.  Uniled  States 273 

4.  Party  Affected.  This  court  will  not  pass  upon  constitu- 
tionality of  act  of  Congress  when  party  attacking  it  not  en- 
titled to  raise  question.    Id. 

CONSTRUCTION.  See  Admiralty;  Anti-Trust  Act;  Bank- 
ruptcy Act;  Claims;  Constitutional  Law;  Contracts; 
Criminal  Law;  Customs  Law;  Equity,  4,  5;  Federal 
Control  Aot;  Franchises;  Indians;  Interstate  Com- 
merce Acts;  Judgments;  Jurisdiction;  Limitations; 
Mail  Cars;  National  Banks;  Patents  for  Inventions; 
Public  Lands;  Shipping  Board;  Statutes;  Taxation; 
Telephones  and  Telegraphs. 
Of  indictment,  not  reviewable.   See  Jurisdiction,  III,  5. 
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00NTBAGT8.   See  Anti-Trust  Act;  Bonds,  3;  lYldenea,  6; 
Indians;  Insurance;  Interstate  Commerce  Acts,  7-16; 
Patents  for  Inventions,  1;  Shipping  Board,  5. 
Agreement  between  States.    See  Boundaries,  2. 
Impairment  of  obligation.    See  Constitutional  Law,  IV. 
Liberty  of  contract.    Id.,  VIII,  4. 

Live  stock ;  written  claim  of  loss;  when  transportation  ended. 
See  Interstate  Commerce  Acts,  14,  15. 
Indispensable  parties,  in  action  on  joint  contract.     See 
Parties,  2. 

1.  Breach;  Damages.  Where  owner  of  all  shares  of  corpora- 
tion, acting  as  its  secret  agent  or  as  equitable  owner  of  its 
property,  contracts  to  convey  this  to  a  common  venture,  he 
may  recover  in  his  own  name  the  full  amount  of  the  depre- 
ciation of  the  property  resulting  from  the  repudiation  of 
the  contract  by  the  other  parties  to  it,  without  any  prelim- 
inary accounting  or  settlement  of  the  corporate  affairs. 
Camp  V.  Gress  . . 308 

2.  United  States;  Private  Bailment  on  Naval  Veasd.  Under 
Rev.  Stats.,  §  1624,  and  §  1020,  Navy  Regulations,  deposit 
of  gold  on  war  vessel  creates  no  contract  with  United  States. 
Cartas  v.  United  States 545 

3.  For  Oavemment  Works;  Rights  of  Third  Parties.  Provi- 
sion giving  United  States  right  on  default  to  take  materials, 
tools,  etc.,  not  applicable,  in  invitum,  to  property  of  third 
party  used  in  the  work.  BaUEng.  Co.  v.  White  A  Co 46 

4.  Id.  Anntdment.  Retention  by  Government  of  property 
of  third  party  engaged  in  work,  with  knowledge  of  claim 
and  without  consent,  followed  by  credit  to  defaulting  con- 
tractor and  lease  of  property  to  new  contractor,  held  not  to 
imply  contractual  liability  against  United  States;  having 
taken  and  used  property,  new  contractor  held  liable  for  con- 
version.   Id. 

CONTBIBUTION.    See  Iquity,  14-17. 

COHTBIBITTOBT  NSauaSNCS.  See  Constitutional  Law, 
XI,  5  et  seq.;  Master  and  Servant. 

OONTBOVBBSIBS  BITWUN  STATES.   See  Boundaries. 
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OONVBYANGI.  See  Bankruptcy  Aet,  4;  IndUas,  7, 9-11; 
PubUo  Lands,  II,  13. 

00&P0BATI0N8.     See  FranohisM;  Oai  Gompaniai;  Mu- 
nioipalitiea;  National  Banks. 
Railroads.    See  Federal  Control  Act. 
Tel^^ph  companies.    See  Constitutional  Law,  III,  6; 
VII,  5;  XI,  21,  22,  37;  Eminent  Domain,  2-6;  Tele- 
phones and  Telegraphs. 
Foreign  corporations.    See  Taxation,  III,  9. 
Foreign  fire  insurance  companies.  See  Constitutional  Law, 
XI,  1,  17. 

National  banks;  who  are  shareholders  liable  to  assessment. 
See  Principal  and  Agent. 

Right  of  minority  shareholders  to  affix  trust  on  new  shares 
acquired  by  majority  through  unfair  reorganization.  See 
Equity,  7-17;  Parties,  ^-5. 

Right  of  shareholder,  having  contracted,  as  secret  agent  of 
corporation  or  equitable  owner,  to  convey  its  property,  to 
recover  full  depreciation  due  to  breach.    See  Contracts,  1. 

1.  Certificates  of  Stock.  Ordinarily  regarded  as  *'  property;  " 
situs  for  taxation  at  place  other  than  owner's  domicile.  De 
Oanay  v.  Lederer 376 

2.  United  States  as  Shareholder;  Dividends.  Collection  of 
dividends  on  shares  owned  by  United  States  is  assertion  of 
its  right  as  creditor  unaffected  by  relations  as  shareholder, 
and  in  suing  therefor  it  acts  in  governmental  capacity. 
Ches.  <fc  Del.  Canal  Co.  v.  United  States 123 

COBBUPT  PBACTICSS  ACT.    See  Witnesses. 

C08T8.    See  Procedure,  III;  IX,  6. 

COUBT  OF  CLAIMS.    See  Claims;  Jurisdiction,  III  (4) ;  VI. 

Suits  to  recover  unlawful  tax;  time  for  presenting  claims. 
See  Taxation,  II. 
Limitations  in.    See  td.,  II,  3. 

COUBT  OF  CUSTOMS  APPEALS.    See  Customs  Law. 

COUBTS.  See  Admiralty;  Bankruptcy  Act;  Customs  Law; 
Equity;  Instructions;  Jurisdiction;  Mandamus;  Pro- 
cedure. 
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GBIDITOftS.    See  Bankruptcy  Act;  Corporatioui,  2.         »agi 

CBIIK  INDIANS.    See  Indiaxui,  1-3. 

CRIMINAL  APPEALS  ACT.    See  Jurisdiction,  HI,  6. 

OBimNAL  LAW.    See  Anti-Trust  Act,  2;  Bail;  Witnesses. 
Self-incrimination.    See  Constitutional  Law,  VIII,  1-3. 
Penalties  for  dumping  in  New  York  Harbor.    See  Admi- 
ralty, 4r-6. 
Review  under  Criminal  Appeals  Act.    See  Jurisdiction, 

ra,6. 

1.  Forgery;  Bills  of  Lading.  Congress  may  punish  conspir- 
acy to  forge  and  utter  or  the  forgery  and  utterance  of  bills 
of  lading  for  fictitious  shipments  in  interstate  commerce. 

Vniled  States  v.  Ferger 199,  207 

2.  Vnlauftd  Rdxttes;  Elkins  Act.  What  is  ''  knowingly  re- 
ceiving."   Lehigh  Coal  &  Nav.  Co.  v.  United  States 556 

3.  Sdf'IneriminaHon;  matter  for  defense  at  trial;  does  not 
go  to  probable  cause  in  removal  proceedings.  Rumely  v. 
McCarthy 283 

4.  Trading-With-'Enemy  Act;  Venue.  Failure  to  report  to 
Alien  Property  Custodian  is  an  offense  committed  in  dis- 
trict where  office  is  established.    Id. 

5.  Removal;  Judge's  Discretion.  Where  defendant  indicted 
in  two  districts,  court  of  one  may  order  removal  to  the  other 
district  under  later  indictment.    Id. 

6.  Severance.    Denial  is  within  discretion  of  judge.   Stilson 

V.  UnitedStates 583 

7.  Peremptory  Challenges.  Jud.  Code,  §  287,  providing  that 
all  defendants  shall  be  treated  as  one  for  purposes  of  such 
challenges  does  not  infringe  right  to  impartial  jury.    Id. 

8.  Instructions;  General  Knowledge  of  Jury.  Where  jury 
instructed  to  consider  publications  and  determine  from 
them  and  other  evidence  whether  they  amounted  to  viola- 
tions of  Espionage  and  Draft  Acts,  related  portions  of 
charge,  on  right  to  call  on  their  general  knowledge,  were 
not  objectionable.    Id. 

9.  Instructions.  District  judge  not  required  to  analyze  or 
discuss  details  of  evidence.    Id. 
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10.  Espionage  and  Selective  Service  Ada;  evidence  of  violar 
lion.   Id, 

11.  Indictment;  Verdict;  Sentence.  Evidence  sustaining  any 
one  of  several  counts  sustains  verdict  and  judgment  of  guilty 
under  all,  if  sentence  does  not  exceed  maximum  allowable 
under  any  one.    Ahrame  v.  United  States 616 

12.  Espionaife  Ad;  Conspiracy.  Evidence  sustaining  convic- 
tion for  uttering,  etc.,  circulars  intended  to  provoke  resist- 
ance to  United  States  in  war  and  incite  strike  of  workers  in 
ammunition  factories.    Id. 

13.  Id.  IfUerU.  Scheme  which  necessarily  involves  defeat  of 
war  plans  hdd  to  intend  that  result,  notwithstanding  ulti- 
mate purpose  to  prev«it  interference  with  Russian  Revolu- 
tion.   Id. 

CUSTOMS  LAW: 

1.  Reiiqiddation;  Time  Limit.  Purpose  of  Act  of  1874,  pso- 
viding  that  when  duties  have  been  liquidated  and  paid  and 
goods  delivered,  the  entry  and  settlement  shall,  after  one 
year,  in  absence  of  fraud,  etc.,  be  conclusive,  was  to  limit 
right  to  reliquidate.    Vitelli  A  Son  v.  United  States 356 

2.  Fraud;  Burden  of  Proof.  Where  collector  reliquidates  for 
fraud,  no  presumption  that  his  action  was  correct  so  as  to 
cast  onus  of  disproving  fraud  upon  importer.    Id. 

3.  Id.  Fact  that  importer  pays  imder  protest  and  appeals 
to  Board  of  General  Appraisers,  does  not  require  him  to 
assume  burden  of  disproving  fraud.    Id. 

4.  New  Trial.  Where  Court  of  Customs  Appeals  erro- 
neously assumed  that  collector's  action  was  correct,  and  cast 
burden  of  disproving  fraud  on  importer,  case  remanded  to 
be  tried  anew  by  Board  of  General  Appraisers,  without  in- 
quiry by  this  court  into  adequacy  of  evidence  of  fraud.    Id. 

DAMAOIS.    See  Contracts,  1;  Eminent  Domain;  Inter- 
state Commerce  Acts,  1-^,  12-14. 
Right  of  shareholder  and  secret  agent  of  corporation  to  sue 
for,  in  his  own  name.    See  Contracts,  1. 
Penalties.    See  Admiralty,  5,  6. 

Arizona  Employers'  Liability  Act,  allowing  only  compensa- 
tory damages,  benefits  only  dependents  of  deceased  em- 
ployee.   Arizona  Employers*  Liability  Cases 400 
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DEATH.    See  Implojert'  Liability  Aet;  Indians.  paoi 

DEBTORS.    See  Bankruptey  Aet;  OorporationSt  2. 

DIGBIT.    See  Trade-Marks. 

DIGLABATION.    See  Pleading,  1-^,  5. 

DIGBIIS.    See  Judgments;  Procednre«  IX. 

DISD8.    See  Bankruptcy  Aet,  4;  Indians,  7,  9-11;  Publie 
Lands,  II,  13. 

DirAMATION.    See  Libel. 

DBLSQATID  P0WKB8.   See  Constitutional  Law,  I;  Ship- 
ping Board,  2-4. 

DIMUB&IB.    See  Pleading,  4. 
To  evidence.    See  Pleading,  7-9. 

DIP08IT.    See  Claims,  2. 

DISCBKT  AND  DISTRIBUTION.   See  Indians;  Tasationt 
II;  III,  1,2. 

DIRECTORS.    See  National  Banks. 

DISCLAIMER.    See  Patents  for  InTentions,  14. 

DISCRIMINATION.    See  Interstate  Oommeroe  Aots,  1-6^ 

DISMISSAL.    See  Procedure,  VI;  VIII,  7-9;  IX,  6. 

DISTRICT  COURT.   See  Admiralty;  Bankruptcy  Act;  Ju- 
risdiction, III  (3);  V;  Procedure,  V;  VIII,  1,  2, 9;  IX,  3, 6. 

DIVERSITY  or  CITIZENSHIP.    See  Jurisdietton,  III,  3; 

V,  7,  8,  12-17. 

DIVIDENDS.    See  Corporations,  2. 

DIVISION  or  POWERS.    See  ConsUtutional  Law,  L 

DOmCILE.    See  Taxation,  I. 
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DEATT  ACT.   See  Crimliua  Law,  8, 10.  paoi 

DUl  PBOOI88.   See  OonstitaUonal  Law,  VIII;  XI  (3). 

DUMPINQ.    See  Admiralty,  4-6. 

DUTIX8.   See  Guttoms  Law. 

nOHTH  AMXNDMXNT.    See  Gonstitatlonal  Law,  X. 

■LSGTION  OF  BIMSDUS.    See  GonstitaUonal  Law,  XI, 
9;  Equity,  9. 

ILS0TI0N8.    SeeWitneMat. 

SLKIN8  AOT.   See  Interstate  Gommarea  Aeta,  6. 

IMXBaSNGT  FLSIT  GO&POBATION.      See    81iippiiif 
Board. 

■MnrBNT  DOMAIN: 

Jurisdiction  of  Supreme  Court  of  Philippines  to  review  evi- 
dence and  make  new  award.    See  Jurisdiction,  VII. 
Injunction  in  another  circuit,  in  aid  of.    See  Jurisdiction, 

n,  1. 

1.  Taking.  Discharge  of  projectiles  from  fort  over  private 
land  not  a  taking.    PortsnunUh  Co.  v.  United  States 1 

2.  Teiegraph  Lines.  Mississippi  practice  providing  for  as- 
sessment of  damages  and  determination  of  right  to  condemn 
in  separate  proceedings.  Louta.  A  Nash.  R.  R.  v.  Western 
Union  Tel.  Co 363 

3.  Id.  State  may  allow  condemnation  for  existing  as  well 
as  new  line.    Id. 

4.  Id.  Where  for  new  line,  state  courts  may  reserve  inquiry 
into  alleged  purpose  to  use  it  for  existing  line,  in  alleged  in- 
fraction of  state  law,  until  use  is  attempted.    Id. 

6.  Id.  On  Railroad  Right  of  Way.  Judgment  not  void  for 
failure  to  describe  location  of  poles  when  it  provides  against 
interference  with  railroad  and  danger  to  persons  or  property. 
Id. 

6.  Id.  Interstate  Railroad  Bridges.  May  be  condemned  pur- 
suant to  state  Uw.   Id. 
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BMPLOTSB  AND  IMPLOTSB.    See  Gonstltatloiiftl  Law,  pagb 
XI,  5-16,  36;  XII,  2;  Smployerf'  UabiUty  Aet;  lUitar 
and  Servant. 

IMPL0TSB8'  UABIUTT  ACT: 

Of  Arizona.  See  Constitutional  Law,  XI,  5-13;  XII,  2. 
Workmen's  compensation  law.    Id.,  XI,  9,  14-16. 

1.  Cook  employed  by  interstate  railroad  for  bridge  carpen- 
ters in  camp  car  provided  to  facilitate  work  in  repairing 
bridges,  held  employed  in  interstate  commerce.    PhUa,^  B, 

A  W.  R.  R.v.Smiih 101 

2.  Employee  in  charge  of  dump  car  used  in  filling  in  earth 
to  replace  trestle  used  in  interstate  commerce,  and  also  em- 
ployed to  remove  earth  from  between  rails,  held  employed  in 
interstate  commerce.    KimeU  v.  Chicago,  Mil.  &  St.  P.  Ry.  130 

I QU AL  PBOTBGTIO V  OF  THE  LAWS.   See  Constitutional 
Law,  XI  (4). 

I  QUIT  T.  See  Injunction;  Judgments,  7;  Laches;  Parties, 
3-5;  Procedure,  I. 

1.  PiMie  Lands;  Protecting  Possesaum,  lawfully  acquired, 
pending  adjudication  of  claims  by  Land  Department. 
Northern  Pac.  Ry.  v.  McComae 387 

2.  Id.  Duty  of  Secretary  of  Interior  to  protect  bona  fide 
occupant  of  railroad  land.    Id. 

3.  Exprese  Truet;  Accounting;  Laches.  Suit  against  city  for 
accounting  of  improvement  fund  and  alleging  failure  to  sell 
lands  assessed  for  benefits  and  to  apply  proceeds  to  satis- 
faction of  improvement  certificates,  brought  17  years  after 
repudiation  of  trust  duties,  held  barred  by  laches.   Benedict 

V.  City  of  New  York 321 

4.  Id.  LimitaHona.  Such  action,  held  subject,  if  not  to  6-year 
statute  of  limitations,  then  to  10-year  statute  governing  bills 
for  relief  in  cases  of  trust  not  cognizable  in  common-law 
courts.    Id. 

5.  Id.  In  case  of  express  trust,  statute  begins  to  run  when 
trust  is  repudiated.    Id. 

6.  Id.  Federal  Covrte.  Not  bound  by  state  statutes  of  limi- 
tations, in  equity,  but  guided  by  them  in  determining  ac- 
tion on  stale  claims.   Id, 
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7.  SuU  by  Shareholders;  Laches,  Delay  of  22  years  by  minor- 
ity in  seeking  to  aflix  trust  on  shares  in  new  corporation  held 
by  majority  not  laches  where  plaintiffs  or  others  represent- 
ing minority  had  been  diligent  in  attacking  foreclosure  and 
reorganization  proceedings  through  which  such  shares  were 
acquired.    Satdhem  Pac.  Co.  v.  Bogert 483 

8.  Id,  Close  Suits,  When  action  is  such  that  suit  may  be 
by  plaintiff  and  all  persons  similarly  situated,  intervention 
by  each  person  not  necessary  to  avoid  laches.    Id, 

9.  Id,  Estoppel;  Election,  Judgments  against  minority  share- 
holders in  suits  to  set  aside  foreclosure  and  reorganisation 
agreement  as  fraudulent  are  no  estoppel  by  either  resjttdicata 
or  election  against  further  suit  to  declare  majority  share- 
holder trustee  of  new  shares  taken  under  new  organization. 
Id. 

10.  Fiduciary  Duty  of  Majority  Shareholder,  When  major- 
ity shareholder  not  banker  or  underwriter,  in  relation  to 
minority,  so  as  to  relieve  of  fiduciary  duty  to  them  in  respect 
of  new  shares.    Id. 

11.  Id,  Majority  exercising  control  are  trustees  for  minority 
where  control  exercised  by  corporation  through  subsidiary 
over  third  corporation  of  which  subsidiary  is  majority  share- 
holder.   Id, 

12.  Id.  Duty  of  majority  shareholder  to  share  fruits  of 
control  with  minority  is  fiduciary;  not  dependent  on  fraud 
or  mismanagement     Id. 

13.  Id.  Fact  that  floating  debts  of  old  company  were  not 
provided  for  in  reorganization  does  not  bar  relief  to  minor- 
ity in  action  to  hold  majority  shareholder  as  trustee.    Id. 

14.  Id.  Contribution.  Majority  shareholder  allowed  com- 
pensation for  satisfaction  of  floating  debts  of  old  company, 
so  far  as  new  shares  to  be  received  by  minority  are  thereby 
increased  in  value.    Id. 

15.  Id.  Claim  of  such  compensation  held  not  too  late  when 
made  before  final  decree  and  delay  not  prejudicial  to  plain- 
tiffs.   Id. 

16.  Id.  Such  contributions  may  consist  in  payments  by 
majority  shareholder  directly,  or  in  effect  by  it  through  its 
subsidiary  corporation.    Id. 
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17.  Id.  In  determining  amounts  of  such  contributions  and 
extent  to  which  minority  benefited,  judgments  on  floating 
debts  against  old  company  no  bar  to  consideration  of  other 
relevant  facts.    Id. 

18.  Injundion.  One  not  subjected  to  jurisdiction  in  action 
in  personam  in  another  State  cannot  enjoin  its  prosecution. 
PMv.MdCabe 673 

IQUITT  RULE  31.  See  Procedure,  1, 1. 

EBBOB  AND  APPEAL.    See  Jurisdiction;  Prooednre. 

ESPIONAQE  ACT.    See  Criminal  Law.  8, 10,  12. 

ESTATES  OF  DECEDENTS.     See  Indians;  Juriadiotion, 
V,  7;  Taxation,  II;  III,  1,  2. 

ESTOPPEL.    See  Indians,  11;  Interstate  Commeroa  Aets» 
11,  12;  Judgments,  3,  8. 

EVIDENCE.  See  Criminal  Law,  8-12;  Customs  Law,  4; 
Instructions;  Interstate  Commerce  Acts,  5;  Judicial 
Notice;  National  Banks,  5,  6;  Pleading,  7-9;  Presump- 
tion; Public  Lands,  II,  13;  Witnesses. 
Parol  evidence  to  prove  apparent  shareholder's  liability  due 
to  mistake.  See  Principal  and  Agent. 
Review,  on  appeal  from  Court  of  Claims.  See  Procedure, 
VIII,  12. 

Review,  of  commissioner's  findings  in  removal.  See  Juris- 
diction, III,  6. 

Review,  by  Supreme  Court  of  Philippmes,  of  evidence 
touchmg  amount  of  award  in  condemnation.  See  Juris- 
diction, VII. 

1.  Competency;  Books  of  Treasury  Department^  kept  accord- 
ing to  law,  competent  evidence,  without  certification  under 
Rev.  Stats.,  §  882,  to  prove  nonpayment  of  dividends  by 
private  corporation  to  United  States.    Ches.  A  Del.  Canal 

Co.  V.  United  States 123 

2.  Id.  Payment  of  Dividends.  Evidence  sufficient  to  show 
dividends,  sued  for  by  Government  many  years  after  de« 
clared,  were  never  paid.    Id. 
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3.  Oood  Faiih,  Under  indictment  for  "knowingly"  receiv- 
ing rebates  in  violation  of  Elkins  Act,  defendant  entitled 
to  prove  allowances  were  accepted  in  honest  belief  that 
they  were  sufficiently  described  in  and  justified  under 
tariffs  filed  with  Interstate  Commerce  Commission  after 
Hepburn  Act  of  1906,  which  were  accepted  and  not  objected 

to  by  Commission.  Lehigh  Coal  A  Nov.  Co,  v.  United  States  556 

4.  Patent  Infringement.  That  respondent's  process  was  in- 
efficient and  wasteful  as  compared  with  that  of  petitioner's 
patent  b  pertinent  to  question  of  infringement.  Minerals 
Separation  v.  Butte  A  Superior  Co 336 

5.  Burden  of  Proof.  Fact  that  importer  pays  under  protest 
and  appeals  to  Board  of  General  Appraisers,  where  collector 
reliquidates  for  fraud,  does  not  require  him  to  assume  bur- 
den of  disproving  fraud.    VitdH  &  Son  v.  United  States ....  355 

6.  Parol  Evidence.  Waiver  of  written  contract,  as  distin- 
guished from  varying  by  parol.  American  Fire  Ins,  Co,  v. 
King  Lumber  Co 2,  13 

7.  Evidence  of  Prior  Invention,  Oral  testimony,  as  against 
existing  patent,  in  absence  of  models,  drawings,  etc.,  open 
to  suspicion,  particularly  if  taken  long  after  time  of  alleged 
invention.   Symington  Co,  v.  National  Castings  Co 383 

8.  Bankruptcy;  Preferences,  Jurisdiction  of  District  Court 
depends  on  allegations  of  bill  and  not  proof.  Flanders  v. 
Coleman 223 

9.  Review,  by  this  court  of  master's  findings  in  rate  case. 
Lincoln  Gas  Co.  v.  Lincoln 256 

BXCSPTIONS.    See  InBtructlons;  JurlBdiction,  VII,  2. 

KXECUTIVS  OFFICERS.  See  Federal  Control  Act;  In- 
dians, 3, 5-9;  Mandamus;  Jurisdiction,  V,  5;  VIII;  Mail 
Can;  Shipping  Board,  2-4;  Taxation,  II;  Telephonea 
and  Telegraphs. 

Administrative  decisions.  See  Claims,  3;  Constitutional 
Law,  I,  3;  Customs  Law,  2,  4;  Interstate  Commerce 
Acts,  1,  4;  PubUc  Lands,  I;  II,  4,  8-11. 

IXSCUTOB8  AND  ADIONISTBATOBS.  See  Jurisdiction, 
V,7. 
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FACTS.    See  Cangtitutioiua  Law,  XI,  7;  Om  Gomimniei,  pA<a 
2,  3;  Izistr notions;  Judgment8»  11;  Prooedure,  VIII, 
11-18. 

Administrative  decisions.    See  Claims,  3;  Constitutional 
Law,  I,  3;  Customs  Law,  2,  4;  Interstate  Commeree 
Aet,  1,  4;  PubUc  Lands,  I;  II,  4,  g-11. 
Commissioner's  finding?,  in  removal.    See  Jurisdiotiony 
III,  6. 

FIDIBAL  CONTROL  AOT.  See  Constitutional  Law,  VII; 
Statutes,  6;  Telephones  and  Telegraphs. 

1.  Power  of  President  to  fix,  and  of  Interstate  Commerce 
Commission  to  consider,  intrastate  rates  of  railroads  taken 
over  under  war  power.    Northern  Pac.  Ry.  v.  North  Dakota  135 

2.  No  room  for  presumption,  in  construing  act,  that  powers 
of  States,  respecting  such  rates,  were  to  continue.   Id. 

FIDIBAL  COBBUPT  PBACTICI8  ACT.    See  Witnesses. 

FIDEBAL  IMPL0TIB8'  LIABILITY  AOT.    See  Imploy- 
•rs'  Liability  Act. 

FIDIBAL  mOBATOBT  BIBD  LAW.    See  ConsUtuUonal 
Law,  III,  4. 

FIDIBAL  QUISTIOH.    See  Jurisdiction,  III,  3, 13, 15-19, 
21;  V,  9. 

FII8.    See  Attorneys;  Interstate  Commerce  Acts,  2;  Pro- 
cedure, III. 

Clerk  of  court;  right  to  retiun  one  per  cent,  for  receiving, 
keeping  and  paying  out  cash  bail  deposit.    Berkman  v. 
United  States 114 

FIDITCIABII8.    Seelquity. 

FIFTH  AMINDMINT.    See  Constitutional  Law,  VIII. 

FINDINGS  OF  FACT.     See  Facts. 

FIBI  INSUBANCI.    See  Insurance. 
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rORUGH  00EP0BATI0N8.  See  Gonstitationftl  Law,  XI,  paob 
1,  17;  TazaUon,  III,  9. 

rOBFBITUBKS.    See  Admiraltj,  4-6. 

rOBGBBT.    See  Criminal  Law,  1. 

rOBTS: 

Discharge  of  projectiles.   See  Bminent  Domain,  1. 

rOUBTSINTH  AMINDMINT.    See  Constitutional  Law, 
XI. 

rBANCHISBS.    See  ConsUtntional  Law,  III,  6,  7;  XI,  21, 
22,33. 

1.  Railroads;  Tax  Exemption.  Provisions  in  charters  of 
Southwestern  and  Muscogee  raikoads  extend  to  lessee. 
Ceniral  ofOa.  Ry,  v.  Wright 619 

2.  Policy  of  Leyislature,  Remained  sanie  when  express 
power  to  let  given  in  1852.    Id. 

3.  Meryer.  Under  Act  of  1856,  did  not  affect  exemption. 
Id. 

4.  Oeorgia  ConsHttUion  and  StattUea.  Contain  nothing  to 
impair  tax  limitations.    Id. 

5.  State  Bank  Charter.  Provisions  not  inconsistent  with 
general  power  of  State  to  cause  affairs  to  be  examined  and 
reported  on  and  to  exact  assessment  for  maintenance  of 
state  banking  department.  Bank  of  Oxford  v.  Love 603 

FBAUD.    See  Bankruptcy  Act,  5;  Customs  Law;  Equity, 
9,  12;  Trade-Marks. 

FBIIOHT.    See  Interstate  Commerce  Acta,  7-11,  16. 

FBIVOLOUS  QUESTION.    See  Jurisdiction,  III,  8,  21. 

FULL  FAITH  AND  CBSDIT.    See  Constitutional  Law,  V. 

OA8  COHPANIBS.    See  Constitutional  Law,  IV,  1;  Judf- 
menta,  5. 
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1.  Rate  Cases,  When  court  need  not  review  findings  or  re- 
cite evidence.   Lincoln  Gas  Co,  v.  Lincoln 256 

2.  Rate  of  Return,  Finding  that  no  rate  yielding  as  much 
as  6  per  cent,  could  be  deemed  confiscatory  disapproved, 
where  8  per  cent,  shown  as  lowest  rate  on  capital  in  other 
business,  and  legal  rate  in  State  is  7  per  cent.    Id, 

3.  Going  Concern  Value.  In  absence  of  evidence  that  past 
earnings  invested  in  business  were  excessive,  finding  re- 
stricting *'  going  value  "  on  theory  that  they  were  is  erro- 
neous.   Id, 

4.  Occupation  Taxes,  Not  allowed  as  operating  expenses 
where  adjudged  void  and  not  paid.    Id. 

5.  Test,  In  absence  of,  when  rate  ordinance  cannot  be  held 
void.    Id. 

6.  New  Conditions,  Decree  modified  to  permit  new  suit 
based  on  practical  test  under  conditions  at  time  of  suit.   Id. 

7.  Judicial  Notice,  Of  increased  costs  of  labor  and  sup- 
plies since  hearing  below,  and  of  increase  of  annual  returns 
upon  capital.    Id. 

OIOBQIA: 

Constitution  and  statutes  do  not  impair  tax  exemption  pro- 
visions of  charters  of  Southwestern  and  Muscogee  railrcMuis. 
Central  ofOa,  Ry.  v.  Wright 519 

QBAND  JUBT. 

Power  of  inquisition,  scope  of  inquiry,  and  duty  of  witnesses 
to  attend  and  answer.    Blair  v.  United  States 273 

HABBA8  GOBPUS.    See  Jurladiction,  III,  6,  7;  V,  10. 

HXIB8.    See  Indians. 

Finding  of  heirship,  in  state  court;  when  not  conclusive. 
See  Judgments,  11. 

HIPBUBN  ACT.    See  Interstate  Commerce  Acts,  6,  16. 

H0MB8TSAD.    See  Indians,  1-5. 

HXrBBAND  AND  WIFE.    See  Principal  and  Agent. 
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III ^AltfclfSNT  OF  CONTRACT  OBLIQATION.  See  Con-  paob 
■Ututloiiftl  Law,  IV. 

IMPORTS.    See  Customs  Law. 

IMPROVIMINT  DISTRICTS.    See  Taxation,  III,  3-5. 
Certificates.    See  Iquity,  3. 

INCOMI  TAX.    See  Taxation,  I. 

INDIANS: 

1.  Creek  Homestead;  Alienation,  Under  §  9  of  Act  of  1908, 
homestead  of  full-blood  Creek  who  dies  leaving  child  bom 
since  March  4, 1906,  is  not  freed  from  restrictions  on  aliena- 
tion by  death  of  allottee,  but  is  set  apart  for  use  and  support 
of  such  child  for  life,  but  not  beyond  April  26, 1931.    Parker 

V.  RUey 66 

2.  Id.  Nature  of  Estate.  Whether  interest  of  child  is  estate 
for  life  or  years,  and  what  effect  removal  of  restrictions, 
after  death  of  allottee,  would  have  on  rights  of  such  child 
and  other  heirs,  not  considered.    Id. 

3.  Id.  Oil  Lease;  Royalties.  Where  such  child  joins  other 
heirs,  with  approval  of  Secretary  of  Interior,  in  leasing, 
special  estate  attaches  to  royalties,  and  child  takes  interest 
therefrom,  during  life  but  not  beyond  April  26,  1931.    Id. 

4.  Osage  Homestead  and  Surplus  Lands;  Alienation.  Lands 
allotted  under  Act  of  1906,  in  right  of  deceased  member, 
duly  enrolled,  and  descending  to  Indian  heirs,  subject  to 
same  restrictions  as  lands  allotted  to  living  members.  Kenny 

V.  Miles 58 

5.  Id.  Partition;  Approval  of  Secretary;  Power  of  Court. 
"  Restricted  lands"  as  used  in  Act  of  1912,  refers  to  restric- 
tions imposed  to  protect  Indians;  in  absence  of  approval  by 
Secretary,  judgment  for  partition  in  suit  in  state  court  is 
inoperative,  so  that  finding  of  heirship,  forming  part  of  it, 
is  not  conclusive  in  other  proceedings.    Id. 

6.  Inherited  Full-Blood  Allotment;  Alienation;  Oil  and  Oas 
Lease.  What  are  restricted  lands,  within  §  2  of  Act  of  1908, 
permitting  lease  with  approval  of  Secretary  of  Interior. 
Parker  v.  Richard 235 
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7.  Id,  Function  cf  State  Court.  Fact  that  Congress  author- 
ised state  court  to  sanction  conveyances,  does  not  affect 
force  and  operation  of  restrictions  while  they  remain.   Id, 

8.  Id,  Royalties;  Secretary* b  Function,  Duty  to  protect  in- 
terests of  heir,  by  supervising  collection,  care  and  disburse- 
ment, with  Secretary.    Id, 

9.  Alienation;  BB-year  Trust  Period,  Under  Act  of  1887, 
trust  period  runs  from  date  of  patent,  not  from  date  of  ap- 
proval of  allotment  by  Secretary;  and  conveyance  by  heir, 
within  that  period  as  extended  by  President  before  its  ex- 
piration, is  void.    UnitedStaies  v.  Reynolds 104 

10.  Allotment;  Conoeyance  by  Heirs.  Under  Choctaw  and 
Chickasaw  Supplemental  Agreement  heirs  of  deceased  In- 
dian acquire  no  vendible  interest,  before  selection,  in  land 
allotted  in  his  name  for  their  benefit  under  §  22.  Midlen  v. 
Pickens 590 

11.  Id,  Effect  of  Deed  Prior  to  Selection.  Their  warranty 
deed  cannot  operate,  by  estoppel  or  otherwise,  to  convey 
land  selected  and  allotted  after  it  was  made.    Id, 

INDICTMSNT.    See  Anti-Trust  Act,  2;  Criminal  Law,  5, 
11;  Orand  Jorj. 
Construction  of,  not  reviewable.    See  Juriidiotion,  III,  5. 

INrUNaSBEXNT.     See  Patents  for  Inventions;  Trade- 
Marks. 

INHERIT ANCS.    See  Indians. 

Taxes.  See  Constitutional  Law,  VI,  2,  3;  XI,  4,  34,  36, 
39,  40;  Taxation,  II;  III,  1,  2. 

INJUNCTION: 

Enjoining  federal  and  state  officials.    See  Jurisdictipn, 

I,  3;  V,  5;  VIII. 

Enjoining  state  proceedings.    Id.,  V,  6. 

When  injunction  by  one  federal  court  binding  on  another. 

7d.,  II,  1. 

Ancillary  jurisdiction  in  bankruptcy  to  enjoin  action  in 

state  court.    Id.,  V,  4. 

One  not  subjected  to  jiuisdiction  in  action  in  personam  in 

another  State  cannot  enjoin  its  prosecution.    Pell  v.  McCabe  573 


INDEX.  713 

INSTRUCTIONS.  See  Crimiiua  Law,  8, 9;  Interstate  Com-  paob 
merce  Aete,  3-5. 
Request  for  directed  verdict.    See  Pleadinf ,  8,  9. 

1.  Suggesting  Omissiaiu.  Where  trial  judge  overlooked  one 
of  several  requests  to  charge,  and  opportunity  is  given  to 
suggest  omission,  failure  to  avail  waives  error  in  not  granting 
request.    Pennsylvania  R.  R,  v.  Minds 368 

2.  General  Exception  to  refusals  to  charge  as  requested  in- 
sufficient.   Id. 

3.  SvbmiUing  Issues  to  Judge.  Where  both  parties  request 
peremptory  instruction,  they  assume  facts  to  be  undisputed 
and,  in  effect,  submit  to  trial  judge  determination  of  infer- 
ences to  be  drawn  from  them.    Williams  v.  Vreeland 295 

4.  In  Absence  of  Counsel,  Error  for  trial  court  to  send  jury, 
after  retirement  and  at  its  request,  supplementary  instruc- 
tion in  writing,  the  parties  and  their  counsel  being  absent 
and  no  opportunity  being  given  to  be  present  or  make 
objection.   FiUippon  v.  Albion  Vein  Slate  Co   76 

5.  RigfU  to  be  Present.  An  opportunity  afterwards  to  ex- 
cept is  not  equivalent  to  an  opportunity  to  be  present.    Id, 

6.  Presumptive  Harm.  Erroneous  instructions  are  pre- 
sumptively harmful.    Id. 

7.  ConflicHng  Instructions.  Erroneous  instruction  may 
neutralize  correct  one  on  same  subject  and  introduce  ma- 
terial error.   Id. 

mSUBANCS: 

ForeignCorporaHons;  Agency;  Warranty;  Waiver.  State  may 
make  persons  appl3ring  for  fire  policies  and  receiving  and 
transmitting  premiums  agents  of  foreign  company,  not- 
withstanding contrary  stipulations  of  policy;  knowledge  of 
such  agents  may  constitute  waiver  of  warranty  for  concur- 
rent insurance.    American  Fire  Ins.  Co.  v.  King  Lumber  Co.      2 

INTENT.    See  Anti-Trust  Act,  1 ;  Constitutioiial  Law,  VII, 
4;  Criminal  Law,  13;  Statutes,  6. 

INTIBIST.    See  Interstate  Commeree  Acts,  1. 

INTIKIOB,  SSCBSTABY  OF.   See  Indians,  3,  5-9;  Fublio 
Land!,  I;  II,  10, 11. 
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INTSBRAL  BEVBRUE.    See  Taxation,  I;  H.  PaqA 

INTBB8TATE    GOMMBBCB.     See   Gonstitutioiua   Law, 
III;  Interstate  Commerce  Acte. 
What  is  employment  in.    See  Employers'  Liability  Act. 

INTBB8TATB  GOMMBBCB  ACTS.  See  Anti-Trust  Act; 
Employers'  Liability  Act;  Federal  Control  Act;  Mail 
Cars;  Telephones  and  Telegraphs;  Trade-Marks. 

1.  Disenminatum;  Reparation;  Interest.  Where  railroad 
contested  claims  of  shippers  and  offered  no  payment  of 
awards  for  damages  and  interest  made  by  Conmiission,  jury 
may  allow  interest  in  verdicts,  although  shippers'  claims 
were  excessive.    Penneylvania  R,  R.  v.  Minds 368 

2.  Id.  Attorney's  Fees.    Discretion  of  District  Court.   Id. 

3.  Id,  Instructions,  Charge  as  to  cost  of  producing  coal,  as 
element  in  the  damages  hdd  correct.    Id. 

4.  Id.EmdenceBeforeCommission;  Attacking  Award.  Where 
there  was  evidence  that  award  was  based  upon  tables  of 
car  distribution  which  if  followed  in  practice  would  have 
given  shippers  illegal  preference,  railroad  entitled  to  in- 
struction that  award  should  be  disregarded  if  Conmiission 
followed  such  tables.   Id. 

5.  Id.  Damages;  Verdict.  Refusal  of  such  instruction  er- 
roneous notwithstanding  there  was  other  evidence  as  to 
damages  and  verdict  was  much  less  than  award.    Id. 

See  Instructions,  1,  2. 


6.  Elkins  Act;  Unlawful  Rebates.  Under  indictment  for 
"  knowingly  "  receiving  rebates,  etc.,  defendant  entitled  to 
prove  allowances  were  accepted  in  honest  belief  that  they 
were  sufficiently  described  in  and  justified  under  tariffs 
filed  with  Commission  after  Hepburn  Act  of  1906,  which 
were  accepted  by  Conmiission.   Lehigh  Coal  <fc  Nav.  Co.  v. 

United  States 556 

7.  Freight;  Lawftd  Rate.  Carrier  may  not  accept  less  than 
tariff  rate  for  transportation.    Pittsburgh  Ac,  Ry.  v.  Fink . .  577 

8.  Id.  Consignee  accepting  delivery  presumed  to  have 
understood  this.    Id. 

9.  Id.  Lien.  Consignee  who  obtains  goods  upon  payment 
of  less  than  lawful  charges,  liable  for  difference.    Id. 
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10.  Id.  Agreement  with  consignor  that  title  shall  not  pass 
to  confflgnee  until  delivery  cannot  alter  situation.    Id. 

11.  Id.  EHappel.  Nor  can  the  hardship  to  consignee;  act 
can  not  be  avoided  by  estoppel.    Id. 

12.  Carmack  Amendment.  Connecting  carriers,  by  requiring 
shipper  to  sign  new  bills  of  lading,  not  estopped  to  avail  of 
provision  of  original  bill  limiting  time  for  bringing  actions 
for  damages,  where  new  bills  not  acquiesced  in  by  shipper. 
Texaa  A  Pacific  Ry.  v.  Leaiherwood 478 

13.  Id.  Limitatums.  Six  months  in  which  to  sue  not  unrea- 
sonable, and  before  Act  of  1915  was  valid  under  Carmack 
Amendment.    Id. 

14.  Live  Stock;  WriUen  Claim.  Liability  for  injury  condi- 
tioned upon  written  claim  within  5  days  from  removal  from 
cars.   Erie  R.  R.  v.  ShuaH 466 

16.  Id.    When  transportation  ended.    Id. 

16.  Failure  to  Deliver;  Misdescription  ofOoods;  Rates.  Under 
terms  of  bill  of  lading,  innocent  misdescription,  placing 
goods  in  class  entitled  to  lower  rate  under  schedules,  im- 
posed obligation  to  pay  freight  according  to  true  character, 
and  did  not  affect  liability  of  carrier  for  failure  to  deliver. 
New  York  Cent.  R.  R.  v.  Goldberg 86 

INTXB8TAT1  GOMMSBCS  COMMISSION.    See  Federal 
Control  Aot;  Interstate  Commerce  Acts;  Ifail  Cars. 

DfTSBVINTION.    See  Squity,  8;  Parties,  4,  5;  Proced- 
ure, V. 

INTOXICATINa  LIQUORS.    See  Trade-Marks. 

niVlNTIONS.    See  Patents  for  Inventions. 

JOINDSB.    See  Parties,  2;  Pleading,  1. 

JUDOM1NT8.    See  Sminent  Domain,  6. 

Full  faith  and  credit.   See  Constitutional  Law,  V. 
Disposition  of  case.    See  Procedure,  IX. 
Findings  of  Court  of  Claims.    Id.,  VIII,  12,  13. 
Administrative  decisions.    See  Claims,  3;  Constitutional 
Law,  I,  3;  Customs  Law,  2,  4;  Interstate  Commerce 
Act,  1,  4;  PubUc  Lands,  I;  II,  4,  8-11. 
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1.  InjuntUan,  in  Another  CircuU.  Injunction  by  federal  court 
forbidding  radbroad  to  interfere  with  telegraph  company  in 
uae  of  wires  on  right  of  way  pending  condemnation,  binding 
on  federal  court  of  another  circuit.  Louis.  A  Noah.  R,  R.  v. 
Western  UnionTd.Co 363 

2.  Injunction;  Staying  State  Proceedings.  Jud.  Code,  §  265, 
forbidding  injunctions  to  stay  proceedings  in  state  court, 
refers  to  proceedings  in  which  final  judgment  or  order  has 
not  been  entered  and  in  which  power  exerted  is  judicial 
Public  Service  Co.  v.  Carboy 163 

3.  Decree  in  Bankruptcy;  Estoppel.  Where  District  Court 
approved  composition  relieving  special  partner  upon  giving 
up  scheduled  claim  and  assuming  certain  obligations,  and 
dismissed  petitions  to  have  him  declared  general  partner 
and  adjudged  bankrupt,  hdd  that  decree  did  not  estop 
strangers  to  bankruptcy  proceedings  from  prosecuting  ac- 
tion for  fraud  in  court  of  another  State  to  hold  him  as  gen- 
eral partner  of  bankrupts;  and  that  District  Court  had  no 
jurisdiction  ancillary  to  bankruptcy  decree  to  enjoin  such 
action.    PeU  v.  McCabe 573 

4.  Against  Collector,  in  action  to  recover  back  tax,  and 
satisfaction  by  United  States,  does  not  bar  further  action 
against  United  States  to  recover  remainder.  Sagey.  United 
States 33 

5.  Res  Judicata.  Where  District  Court  upheld  ordinance 
rates  but  declared  an  occupation  tax  void,  and,  after  appeal 
in  which  tax  ruling  not  assigned  as  error  or  referred  to  by 
this  court,  rate  was  again  sustained  without  further  mention 
of  tax,  held  that  earlier  adjudication  was  part  of  final  decree, 
establishing  beyond  collateral  attack  that  tax  was  void. 
Lincoln  Oas  Co.  v.  Lincoln 266 

6.  In  Rate  Case.  Modified  so  as  to  be  without  prejudice  to 
new  suit,  in  which  complainant  may  show,  as  a  result  of 
practical  test,  whether  rate  is  confiscatory  under  new  con- 
ditions.   Id. 

7.  Declaring  Trust.  Where  majority  shareholder  through 
reorganization  obtained  all  shares  of  new  corporation,  and 
after  years  pledged  them  with  other  seciurities  as  collateral, 
Dodnority's  later  clsam  to  such  shares  should  be  so  enforced 
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as  not  to  create  undue  peeuniary  burden  on  majority  in 
maintaining  collateral  values  under  loan  agreement,  and 
depreciation  of  other  collateral  since  entry  of  present  decree 
should  be  considered,  upon  remand  for  other  reasons. 
Soidhem  Pac.  Co,  v.  Bofferi 483 

8.  Res  Judicata;  Election,  Judgments  against  minority 
shareholders  in  suits  to  set  aside  fraudulent  reorganization 
agreement  held  not  to  estop  them,  by  way  of  res  judicata  or 
of  election,  from  further  suit  to  hold  majority  as  trustee  of 
new  shares  taken  by  it  under  reorganization.   Id, 

9.  Id.  In  such  suit,  majority  shareholder  should  be  allowed 
compensation  for  contributions  toward  satisfaction  of  float- 
ing debts  of  old  company,  and  in  determining  amounts  and 
extent  to  which  they  benefited  minority,  judgments  on 
floating  debts  against  old  company  hM  not  to  bar  consid- 
eration of  other  relevant  facts.    Id, 

10.  Determifdng  Scope.  Decree  set  up  as  basis  for  ancillary 
jurisdiction  cannot  be  affected  by  admission  by  demurrer. 
Pell  V.  McCabe 678 

11.  Indian  Land  Partition;  State  Court,  In  absence  of  ap- 
proval by  Secretary  of  Interior,  judgment  for  partition  of 
restricted  lands  of  deceased  Osage  allottee  in  state  court  is 
inoperative,  so  that  finding  of  heirship,  forming  part  of  it, 

is  not  conclusive  in  other  proceedings.    Kenny  v.  Miles ...    58 

JUDICIAL  CODS.    See  JurUdiction. 

JUDICIAL  DI8CBSTION.    See  Criminal  Law,  5,  6;  Inter- 
state Commerce  Aett»  2;  Pleading,  5,  9. 

JUDICIAL  NOTICS: 

1.  Importance  of  bills  of  lading  in  interstate  conunerce. 
United  States  v.  Ferger 199 

2.  Increased  costs  of  labor  and  supplies  and  increase  of 
annual  returns  upon  capital,  due  to  war.  Lincoln  Gas  Co,  v. 
Lincoln 266 

JUDICIAL  POWSB.    See  Constitutional  Law,  II. 
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JUKI8DICTIOR:  pais 

I.  In  General,  p.  718. 

II.  Of  Federal  Courts;  Injunction,  p.  719. 

III.  Jurisdiction  of  this  Court: 

(1)  In  General,  p.  719. 

(2)  Over  Circuit  Court  of  Appeals,  p.  719. 

(3)  Over  District  Court,  p.  719. 

(4)  Over  Court  of  Claims,  p.  720. 

(5)  Over  State  Courts,  p.  720. 

rV.  Jurisdiction  of  Circuit  Court  of  Appeals,  p.  721. 

V.  Jurisdiction  of  District  Court,  p.  721. 

VI.  Jurisdiction  of  Court  of  Claims,  p.  723. 

VII.  Jurisdiction  of  Supreme  Court  of  Philippines,  p.  723. 

VIII.  Jurisdiction  of  State  Courts,  p.  724. 

See  Admiralty;  Bankruptcy  Act;  ConstitatioiuJ  Law; 
Squity;  Procedure. 

Jurisdiction  over  the  person.    See  V,  12-17,  infra. 
Ancillary  jurisdiction.    See  I,  2;  V,  4,  infra. 
Jurisdiction  of  state  court  to  determine  heirship  of  Osage 
Indians.    See  Indians,  5. 

Right  to  enjoin  a  legal  prosecution  before  being  served  in  it. 
See  Squity,  18. 

As  to  facts  decided  by  administrative  officers.  See  Claimst 
3;  Constitutional  Law,  I,  3;  Customs  Law,  2,  4;  Inter- 
state Commerce  Acts,  1, 4;  Public  Lands,  I;  II,  4,  8-11. 
Federal  question.  See  III,  3,  13,  15-19,  21;  V,  9,  injra. 
Local  law.  See  III,  10;  VII,  infra;  Procedure,  VII;  VIII, 
4,18. 
Local  action.   See  V,  13,  infra. 

I.  In  General.   See  Pleading. 

1.  Adrninistrcivoe  Question.  Courts  cannot  anticipate  ad- 
judication by  Land  Department,  beyond  protecting  pos- 
session lawfully  acquired.    Northern  Pac.  Ry.  v.  MdComoB  387 

2.  AdmUHng  by  Demurrer.  Scope  of  decree  set  up  as  basis 
for  ancillary  jurisdiction  cannot  be  affected  by  admission 

by  demurrer.    Pell  v.  McCabe 673 

3.  Moot  Case.  Suit  to  enjoin  interference  with  cable  lines 
as  in  excess  of  power  given  by  Joint  Resolution  of  July  16, 
1918,  becomes  moot  upon  restoration  of  lines  to  owners,  and 


INDEX.  719 

JXrBI8DICTION--Con^nu6d.  pagb 

apprehension  that  alleged  wrongs  may  be  repeated  and 
revenues  claimed  by  United  States  does  not  preserve 
justiciable  quality  of  case.   Commercial  Cable  Co,  v.  Burleson  360 

II.  Of  Federal  Courts;  Injunction. 

1.  Injunction  by  federal  court  forbidding  raibroad  to  inter- 
fere with  telegraph  company  in  use  of  wires  on  right  of  way 
pending  condemnation,  held  binding  on  federal  court  of 
another  circuit.  Louis,  A  Nash.  R,  R.  v.  Western  Union 
Td.Co.. 303 

2.  Federal  courts,  in  equity,  are  not  bound  by  state  statutes 
of  limitations,  but  are  guided  by  them  in  determining  action 

on  stale  claims.  Benedict  v.  City  of  New  York 321 

III.  Jurisdiction  of  this  Court. 

(1)  In  General. 

1.  ConstUtdionalQue^ion,  Court  will  not  pass  upon  consti- 
tutionality of  act  of  Congress  when  party  attacking  it  not 
entitled  to  raise  question.   Blair  v.  United  States 273 

2.  Conformity  Act.  Appellate  proceedings  in  this  court  are 
not  affected  by  Conformity  Act,  and  in  cases  from  federal 
courts  it  may  enter  judgment  as  nature  of  case  requires, 
without  regard  to  technical  errors,  etc.,  which  do  not  affect 
substantial  rights  of  parties.    Camp  v.  Gress 308 

(2)  (her  Circuit  Court  of  Appeals.    See  IV,  infra, 

3.  Constitutional  Question  and  Diverse  Citizenship,  Appeal 
lies  in  cases  where  jurisdiction  of  District  Court  rested  on 
both  grounds.  Benedict  v.  City  of  New  York 321,  325 

4.  Certiorari.  Brings  up  whole  case,  including  questions 
affecting  merits  as  well  as  jurisdiction  of  District  Court. 
Camp  V.  Gress 308 

(3)  (her  District  Court.    See  V,  infra. 
Bill  of  review.    See  Procedure,  VIII,  1. 

5.  Criminal  Appeals  Act.  This  court  must  confine  itself  to 
question  of  construction  of  statute  by  District  Court,  ac- 
cepting that  court's  interpretation  of  indictment.  United 
States  V.  ColgaU  A  Co 300 

0.  Remofxd  Proceedings;  Habeas  Corpus.    Commissioner's 
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finding  of  fact^  supported  by  competent  evidence,  not  re- 
viewable.   Rumdy  v.  McCarthy 283 

7.  Id.  Judicial  Discretion.  Where  defendant  indicted  in 
two  districts,  it  is  discretionary  with  court  of  one  to  order 
removal  to  the  other  district  under  later  indictment,  and 
the  discretion  is  not  reviewable  in  habeoB  corpus.    Id. 

8.  Frivolous  Question.  Contention  that  retention  by  clerk 
as  compensation  of  percentage  of  bail  deposit  violates  con- 
stitutional rights  hdd  frivolous.    Berkman  v.  United  States  114 

9.  On  Direct  Appeal  Invotving  Jurisdiction.  Questions  of 
comity  and  sufficiency  of  plaintiff's  averments  to  justify 
relief  not  before  this  court.    PubUcServiceCo.y.Corboy...  153 

10.  Id.  Whether  surrender  of  real  property  and  delivery  of 
rent  notes  amounted  to  conveyances  under  state  law,  held 
matters  appertaining  to  merits  not  to  be  considered  on  direct 
appeal  under  Jud.  Code,  §  238.  Flanders  v.  Coleman 223 

(4)  Over  Court  of  Claims.    See  VI,  infra. 

11.  Finding  of  FadSf  not  essential  where  Court  of  Claims 
dismisses  for  want  of  jurisdiction  on  ground  that  facts  al- 
leged do  not  establish  contract  with  United  States.   Cartas 

V.  UnitedSiaies 645 

12.  Findings,  Conclusive.  This  court  is  not  at  liberty  to  re- 
fer to  evidence,  any  more  than  to  opinion,  for  purpose  of 
eking  out,  controlling  or  modifying  their  scope.  United 
States  V.  Brothers 88 

(5)  Over  StaU  Courts.    See  VIII,  infra. 

13.  Error  or  Certiorari.  Judgment  holding  shares  within 
general  succession  tax  of  State,  though  tax  was  opposed  as 
reaching  real  property  outside  of  State,  does  not  involve 
validity  of  tax  statute  or  authority  exercised  under  State, 
within  Jud.  Code,  §  237.    Dana  v.  Dana 220 

14.  Injunction  against  Federal  Officials.  Jurisdiction  over 
judgment  enjoining  acts  as  invasions  of  state  power,  where 
restraint,  if  acts  are  legal,  would  affect  interests  of  United 

States.    Northern  Pac.  Ry.  v.  North  Dakota 135 

See  Dakota  Cent.  Tel.  Co.  v.  South  Dakota 163 

15.  Intermediate  Court.    Judgment  of  intermediate  court 
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upholding  state  law  against  objection  based  on  Federal 
Constitution  reviewable  if  Supreme  Court  refuses  appeal. 
Pennsylvania  R.  R.  v.  PvJblic  Service  Comm 566 

16.  Right  to  Present  Federal  Question.  Want  of  power  in 
state  commission  to  consider  constitutionality  of  law  which 
it  seeks  to  enforce  can  not  limit  right  of  party  affected  to 
raise  question  in  state  courts.    Id. 

17.  Error  or  Certiorari.  No  jurisdiction  on  error,  on  ground 
that  state  law  was  sustained  against  claim  of  federal  right, 
where  state  judgment  based  on  earlier  laws  and  decisions, 
without  any  application  of  law  in  question.  U.  8.  Fidelity 
Co.  y.  Oklahoma Ill 

18.  Id.  Claim  that  issue  between  private  parties  involving 
state  boundary  was  submitted  to  jury  on  theory  inconsistent 
with  decisions  of  this  court,  thereby  depriving  party  of 
federal  right,  affords  no  ground  for  review  by  writ  of  error. 
Rustlxind  Co.  v.  Jackson 71 

19.  Id.  That  decision  of  state  boundary  suit  in  this  court 
will  be  determinative  of  private  rights,  and  that  party  is 
entitled  to  continuance  in  state  supreme  court  pending  de- 
cision, asserts  at  most  a  federal  right,  title,  privilege  or  im- 
munity; refusal  of  such  continuance  raises  no  question  as  to 
validity  of  an  authority  exercised  under  United  States.    Id. 

20.  Id.  Certiorari  Barred.  Application  to  review  state 
judgment  barred  after  three  months'  period,  §  6,  Act  1916, 
has  expired.    Id. 

21.  Frivolous  Federal  Question.  Claim  of  city  that  transfer 
from  city  to  state  commission  of  authority  to  fix  gas  rates 
impairs  franchise  contract  between  city  and  company  pre- 
sents no  question  under  contract  clause.  Pawhuska  v.  Paw- 
huska  OH  Co 394 

IV.  Jurisdiction  of  Circuit  Court  of  Appeals.    See  III  (2), 
sujfra. 

Conformity  Act.  Appellate  proceedings  in,  not  affected  by 
Conformity  Act,  but  governed  by  acts  of  Congress,  common 
law,  and  ancient  English  statutes.    Camp  v.  Gress 308 

V.  Jurisdiction  of  District  Court.     See  Admiralty;  Bank- 

ruptcy Act;  III  (3),  supra. 

1.  Penalties  and  Forfeitures.    Whether  a  proceeding  in  ad- 
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miralty  to  enforce  an  unliquidated  fine  against  a  vessel 
comes  within  Jud.  Code,  §  24  (9)?     The  Scow  "6S"....  269 

2.  Dependent  on  Bill.  In  suit  by  trustee  to  set  aside  prefer- 
ences, jurisdiction  depends  on  allegations  of  bill  and  not 
proofs  in  support  of  them.   Flanders  v.  Coleman 223 

3.  Duly  to  Decide  Case.  Where  bill  makes  case  within  juris- 
diction, court  must  determine  merits.   Id, 

4.  Ancillary  Jwriedidion,  to  enjoin  state  court  proceeding 

in  aid  of  bankruptcy  decree.    Pell  v.  McCdbe 573 

5.  Enjoining  State  OfficiaU,  Jurisdiction  to  restrain  execu- 
tion of  state  law  in  alleged  violation  of  constitutional  rights. 
Public  Sendee  Co,  v.  Carboy 153 

6.  Over  Proceedings  of  State  Court.  Jud.  Code,  §  265,  forbid- 
ding injunctions  to  stay  proceedings  in  state  court,  refers 
only  to  proceedings  in  which  final  judgment  or  order  has 
not  been  entered  and  in  which  power  exerted  is  judicial.   Id. 

7.  Diverse  Citizenship;  Assignee;  Jud.  Code,  §  24.  Action  by 
assignee  of  remainder  interest  against  life  tenant's  executor 
and  surety  jointly  on  bond  to  secure  remaindermen  not 
cognizable  in  District  Court,  where  assignor  and  defendants 
are  citizens  of  same  State.  Brainerd  Ac.  Quarry  Co.  v.  Briee  229 

8.  DependerU  on  Complaint.  Allegations  of  complaint  deter- 
mine character  of  action.    Id. 

9.  Scope  of  Decision.  Having  acquired  jurisdiction  by  fed- 
eral question,  may  dispose  of  issue  by  application  of  state 
constitution.    Lincoln  Gas  Co.  v.  Lincoln 256 

10.  Removal  Proceedings;  Habeas  Corpus.  Self-incrimina- 
tion is  matter  for  defense  at  trial,  and  does  not  go  to  issue 

of  probable  cause.    Rumdy  v.  McCarthy 283 

11.  Id.  Judicial  Discretion.  Where  defendant  indicted  in 
two  districts,  it  is  discretionary  with  court  of  one  to  order 
removal  to  the  other  district  under  later  indictment.    Id. 

12.  Residence  of  CodefendarUs;  Jud.  Code,  §  61.  When  ac- 
tion brought  against  several  defendants  in  district  where 
some  reside  and  jurisdiction  founded  on  diverse  citizenship, 
codefendant  not  subjected  to  jurisdiction  by  service  in  th|tt 
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district  if  dtiaen  and  resident  of  another  State.  Camp  v. 
dress 308 

13.  Id.  Local  AcUon,  §  6£,  This  construction  is  confirmed 
by  provision  ( Jud.  Code,  §  52)  permitting  action  not  of  local 
nature  against  defendants  residing  in  different  districts  of 
same  State  to  be  brought  in  either  district.    Id. 

14.  Platntiff's  Residence;  Jud.  Code,  §  60.  Words  ''  found 
within  the  district "  are  confined  (by  Jud.  Code,  §  51)  to 
oases  in  which  action  brought  in  district  of  plaintiff's  resi- 
dence.   Id. 

15.  ExempHon  of  Nonresident  Personal.  Where  action  is 
against  resident  and  nonresident  defendants,  exemption  of 
nonresident  from  suit  (Jud.  Code,  §  51)  is  personal  to  him 
and  cannot  be  availed  of  by  codefendants.    Id. 

16.  Joint  Obligors.  In  action  on  joint  contract,  all  obligors 
not  indispensable  parties,  and,  under  Jud.  Code,  §  50,  Dis- 
trict Court  may  render  judgment  against  those  over  whom 
it  has  acquired  jurisdiction.    Id, 

17.  Id.  Harmless  Error.  In  such  case,  error  in  assuming 
jurisdiction  and  rendering  judgment  as  to  all  joint  con- 
tnu)tors  will  not  necessitate  reversal  as  to  those  properly 
included,  if  their  interests  have  not  been  prejudiced.    Id, 

18.  Patent  Laws.  Suit  by  patentee  to  compel  accounting  for 
royalties  under  contract  assigning  patent  is  not  one  arising 
under  patent  laws,  within  Jud.  Code,  §  24  (7).  Odell  v. 
FamstDorth  Co 501 

VI.  Jurisdiction  of  Court  of  Claizni.    See  III  (4),  supra. 

Under  Act  of  1885,  claims  for  property  of  officers  and  en- 
listed men  lost  in  military  service  are  exclusively  within 
jurisdiction  of  Treasury  Department  and  not  within  juris- 
diction of  Court  of  Claims.     United  States  v.  Babcock 328 

VII.  Supreme  Court  of  Philippines. 

1.  Under  Code  of  Civ.  Proc.,  may  review  evidence  touching 
amount  of  award  by  conmiissioners  accepted  by  Court  of 
First  Instance,  in  condemnation  case,  and  make  new  award. 
TayabasLand  Co.  v.  Manila  R.  R 22 

2.  Motion  for  new  trial  and  exceptions.    Id, 
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VIII.  Jurisdiotion  of  State  Courts.    See  III  (5),  supra. 

m 

Enjoining  Federal  Officials,  Jurisdiction  to  enjoin  acts  as 
invasions  of  state  power,  where  restraint,  if  acts  are  legal, 
would  affect  interests  of  United  States.    Northern  Pac.  Ry. 

V.  NoHh  Dakota 135 

See  Dakota  Cent.  Td.  Co.  v.  South  Dakota 163 

JURY.    See  Constitutional  Law,  VIII,  1,  2;  IX,  1 ;  XI,  7, 13; 
Interstate  Commerce  Acts,  1 ;  Libel,  2. 
Instructions.   See  Criminal  Law,  8,  9;  Instructions;  In- 
terstate Commerce  Acts,  3-5. 
Directed  verdict.    See  Pleading,  8,  9. 

LABSL8.    See  Trade-Marks. 

LACHS8.    See  Squity,  3-6;  Procedure,  VIII,  1. 

1.  Long  failure  to  discover  appropriate  remedy,  though  well 
known,  does  not  establish  laches  if  there  has  been  dUigence 
and  delay  has  not  prejudiced  defendant.    Southern  Pacific 

Co.  V.  Bogert 483 

2.  Each  member  of  a  class  need  not  intervene  in  a  class 
suit  to  avoid  charge  of  laches.    Id. 

LAND  DSPABTMSNT.    See  Public  Lands. 

LANDS.     See  Boundaries;   Sminent   Domain;  Indians; 
Mortfaffes;  Public  Lands. 

Improvement  certificates;  action  against  municipality  for 
failure  to  sell  lands  for  satisfaction.    See  Squity,  3. 
Improvement  districts.    See  Taxation,  III,  3-5. 

LIA8S.    See  Contracts,  4;  Indians,  3,  6-8. 

Lessee  of  railroad;  tax  exemption  in  charter.  See  Fran- 
chises, 1. 

UBSL.    See  Admiralty. 

1.  News  statement  that  C  shot  and  killed  G  while  G  was 
abusing  his  wife  who  had  taken  refuge  at  C's  home  is  not 
libelous  per  se.    Washington  Post  Co.  v.  Chaloner 290 

2.  Publication  must  be  read  and  construed  in  sense  in  which 
readers  to  whom  addressed  would  understand  it;  and,  if 
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capable  of  two  meaningB,  it  is  for  jury  to  say  which  would 
be  attributed  to  it  by  readers.    Id. 

UBSBTY    or    CONTRACT.     See    Constitutional  Law, 
VIII,  4. 

UCSN8S  ni8.   See  Constitutional  Law,  III,  5,  6;  XI,  1^ 
22,37. 

LBN.    See  Attorneys;  Interstate  Commeroe  Acts,  9. 

UR  TSNANT.    See  Indians,  2,  3. 

Action  on  bond  of,  to  secure  remainder  interest.  See  Juris- 
diction, V,  7. 

LIMITATIONS.    See  Claims,  4;  Custonu  Law,  1;  Squity, 
3-6;  Jurisdiction,  III,  20;  Laches. 
Provided  by  bill  of  lading.    See  Interstate  Commerce 
Acts,  13. 

Time  for  presenting  claims  for  refund  of  inheritance  taxes. 
See  Taxation,  II. 
In  Court  of  Claims.    Id.,  II,  3. 

1.  State  statutes  and  principle  of  laches  inapplicable  to 
United  States  when  asserting  governmental  rights.    Chea. 

A  DeL.  Canal  Co.  v.  United  Statee 123 

2.  Sernble,  that  presumption  of  payment  arising  from  lapse 
of  20  years  without  suit  does  not  apply  to  United  States.   Id. 

3.  Where  lands  claimed  by  individual  under  Swamp  Land 
Act  are  patented,  pending  suit,  to  railroad  under  lieu  selec- 
tion, occupant  can  not  avail  of  statute  of  limitations  or  at- 
tack patent  collaterally.    Northern  Pac.  Ry.  v.  McComas . .  387 

UVI  STOCK.    See  Interstate  Commerce  Acts,  14,  15. 

LOCAL  ACTION.    See  Jurisdiction,  V,  13. 

LOCAL  LAW.    See  Jurisdiction,  III,  10;  VII;  Procedure, 
VII;  VIII,  4, 18. 

MAIL  CABS: 

Pennsylvania  law  regulating  equipment,  etc.,  when  used 
as  end  cars,  invades  field  occupied  by  Congress  through 
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regulations  of  Postmaster  General,  Safety  Appliance  Act, 
and  regulations  of  Interstate  Commerce  Conmiission. 
Pennsylvania  R.  R.  v.  PMie  Service  Comm 566 

MANDAMUS: 

Examination  of  facts  as  to  work  done,  and  construction  by 
Secretary  of  Interior  that  it  was  not  opening  or  improving  a 
"  mine/'  not  reviewable  by  mandamus.  Alaeka  Smokdess 
Coal  Co.  V.  Lane 649 

MABBISD  WOMIN.   See  Principal  and  Agent. 

MA8TXB.   See  Procedore,  VIII,  15. 

MA8T1B  AND  8IBVANT.    See  Constitutional  Law,  XI, 
5-16,  a6;  XII,  2;  Imployers'  LiabiUty  Aet. 

Under  law  of  Pennsylvania,  servant  who  goes  on  with  peri- 
lous work  under  peremptory  orders  of  master,  although 
knowing  attendant  danger,  b  not  guilty  of  contributory 
negligence  unless  he  knows  or  should  know  that  danger  is 
inevitable  or  imminent.   FiUippon  v.  AUnon  Vein  Slate  Co.    76 

MICmaAN: 

Maximum  passenger  rate  law  hM  confiscatory.  Groesbeck 
V.  Drduth  Ac.  Ry 607 

MiaBATOBT  BIRDS.   See  Constitutional  Law,  III,  4. 

MILITABY  8IBVZCS.    See  Claims,  2-4;  Criminal  Law,  8, 
10, 12, 13. 

MINS8  AND  MINING.   See  Public  Lands,  I. 
MISSISSIPPI.    See  Boundaries;  Sminent  Domain,  2. 
MISSISSIPPI  BIVIB.    See  Boundaries. 
MISTAKB.    See  Interstate  Commerce  Acta,  9-11. 
MONOPOUSS.    See  Anti-Trust  Act. 
MOOT  CASS.   See  Procedure,  VIII,  7,  8;  IX,  6. 
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Regarded  as  "  property;  "  situs  for  taxation  at  place  other 
than  owner's  domicile.    De  Oanay  v.  Lederer 376 

X0TI71.   See  Anti-Truat  Act,  1 ;  Conatitutioiua  Law,  VII, 
4;  Crimlnml  Law,  13;  Statutes,  6. 

XUNICIPAUTISS.    See  Constitutional  Law,  III,  5, 6,  7; 
IV,  1;  XI,  37;  Ordinances. 

Action  against,  for  accounting  and  failure  to  sell  lands  and 
apply  proceeds  to  satisfaction  of  improvement  certificates. 
Benedict  v.  City  of  New  York 321 

NATIONAL  BANKS.    See  Franchises,  5. 

Who  are  shareholders  liable  to  assessment.  See  Principal 
and  Airent. 

1.  Director's  Liability.    In  addition  to  specific  duties  under 
National  Banking  Law,  director  is  under  common-law  obligar 
tion  to  exercise  care  and  prudence  in  supervision  of  bank's 
affairs.  Bowerman  v.  Hamner 504 

2.  Id.  KnowiedQe,  Not  essential  element  of  common-law 
liability.    Id. 

3.  Id.  Negligence.  Wilful  failure  to  attend  meetings  and 
supervise  affairs  of  bank  renders  director  liable  for  loss  re- 
sulting from  mismanagement  by  executive  officers.    Id. 

4.  Id.  Absentee.  Residence  at  distance  from  bank  does  not 
excuse.    Id. 

5.  Id.  Proceedings  to  Enforce.  Where  bill  charged  both 
statutory  and  common-law  liability,  and  defendant  obtained 
dismissal  on  plaintiff's  proofs  and  Court  of  Appeals  reversed 
and  directed  decree  against  him  on  ground  that  common-law 
liability  was  established,  defendant  not  entitled  to  new 
trial  on  ground  that  that  issue  was  not  considered  as  in- 
volved in  District  Court.    Id. 

6.  Id.  When  Responsibility  Continues.  Director  remains 
responsible  as  such  in  absence  of  evidence  that  he  has  re- 
signed or  refused  to  qualify  when  reelected.    Id. 

NAVIGABLK    WATSR8.     See    Admiralty;    Boundaries; 
Constitutional  Law,  III,  8,  9. 

NAVT  BIGULATIONS.    See  Claims,  2. 
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NKGUGKNGX.  See  Goiutitational  Law,  XI,  5  e<  seq.;  Km-  pais 
plojen*  LUbilitj  Act;  Intentate  Commerce  Acto»  14; 
Matter  and  Serrant;  National  Banks,  1,  3. 

NKW  JKR8XT: 

Inheritanoe  tax  law  sustained.   Maxwell  v.  Bughee S25 

NEW8PAPSB8.   See  CMminal  Law,  8, 10;  Libel. 

NKW  TOBK: 

Workmen's  Compensation  Law;  awards  for  disfigurement, 
sustained.    New  York  Cent.  B.  B.  v.  Biane 506 

NKW  TOBK  CITT: 

Action  against,  for  accounting  and  failure  to  sell  lands  and 
apply  proceeds  to  satisfaction  of  improvement  certificates. 

iet  y.  City  €f  New  York 321 


NKW  TOBK  HABBOB.    See  Admiralty,  4. 

NONBK8IDKNT8.   See  Constitational  Law,  VI,  2,  3;  XI,  4, 
34, 35, 39, 40;  Jurisdiction,  V,  7, 12-17;  Taxation,  L 

NONSUIT.    See  Pleading,  6-9. 

NOTICX.     See  Constitational  Law,  XI  (2);  Insurance; 
Judicial  Notice. 
Of  daim  of  loss.    See  Interstate  Commerce  Acts,  14. 

OrnCKBB.    Seerees;Indian8,  3,5-9;  XaU  Can;  Manda- 
mus; National  Banks;  Taxation,  II. 

Enjoining  federal  and  state  officials.    See  Jurisdiction,  1, 

3;  V,  5;  VIII. 

President;  power  to  initiate  intrastate  rates.    See  Federal 

Control  Act. 

Id.  Under  Shipping  Act  of  1916.  See  8hipping  Board,  2-4. 

Id.  Control  of  telephones  and  telegraphs.   See  Telephones 

and  Telegraphs. 

Primary  elections;  investigation  of  violations  of  Corrupt 

Practices  Act.    See  Witnesses. 

Administrative  decisions.    See  Claims,  3;  Constitutional 

Law,  I,  3;  Customs  Law,  2,  4;  Interstate  Commerce 

Acts,  1,  4;  Public  Lands,  I;  II,  4,  &-11. 

Suit  to  enjoin  Postmaster  General  from  interfering  with 

cable  lines.    Commercial  Cable  Co,  v.  Burleson 360 
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1.  Requiring  remoyal  from  public  street  of  railroad  track. 
DewKT  A  Rio  Orande  R.  R.  v.  Denver 241 

2.  Validity  of  tax  on  telegraph  poles  and  wires  erected  in 
city  streets  under  franchise.    Maekay  Td.  Co.  v.  IdUle  Rock    94 

OSAGX  INDIANS.    See  Indians,  4,  5. 

PAIN.    See  Conititationai  Law,  XI,  12. 

PABOL  IVIDXNCX.    See  XTidenee,  6. 

PABTII8.    See  Injunction. 

Intervention.   See  Squity,  8;  Procedure,  V. 
CkMsts.    See  Procedure,  III. 
Service  of  process.    See  Jurisdiction,  V,  12-17. 
Enjoining  federal  and  state  officials.    See  Jurisdiction,  V, 
6;  VIII. 

Who  may  question  constitutionality  of  statutes.  See  Con- 
stitutional Law,  XII. 

When  shareholder  may  sue  in  his  own  name.  See  Con- 
tracts, 1. 

When  occupant  of  public  lands  may  not  avail  of  statute  of 
limitations  or  attack  patent  collaterally.  See  Public 
Lands,  II,  12. 

1.  United  States.  In  suit  to  collect  dividends  on  corporate 
shares,  United  States  acts  in  governmental  capacity.   Chee. 

A  Del.  Canal  Co.  v.  United  States 123 

See  Limitations,  1,  2. 

2.  Joint  Obligors.  In  action  on  joint  contract,  all  of  obligors 
are  not  indispensable  parties;  District  Court  may  render 
judgment  against  those  over  whom  it  has  acquired  jurisdic- 
tion.   Camp  V.  Gress 308 

3.  Suit  by  Minority  Shareholders y  to  affix  trust  on  new  shares 
acquired  by  majority  through  unfair  reorganization;  old  com- 
pany is  not  necessary  party.   Sout?iem  Pacific  Co.  v.  Bogert .  483 

4.  Id.  Intervention.  In  class  suit  by  minority,  others  in  like 
case  may  intervene  in  District  Court  after  interlocutory 
decree.    Id. 

5.  Id.  In  such  suit,  application  of  other  minority  share- 
holders to  intervene  in  this  court  denied,  without  prejudice  to 
right  to  apply  to  District  Court,  the  case  being  remanded.  Id. 
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PABTITION.    See  Judgments,  11.  pacb 

PABTNEB8RIP.    See  Bankruptej  Act,  0. 

PASSKNGSB  FABSS.    See  Carriers,  2-4. 

PATKNT8  FOR  INVSNTI0N8: 

1.  Accounting;  Jurisdiction.  Suit  by  patentee  for  acoount- 
ing  for  royalties  under  contract  assigning  patent  is  not  one 
arising  under  patent  laws.   Odell  v.  Famtworth  Co 501 

2.  Assignments;  Unliquidated  Claim  Against  United  States, 
Under  Act  of  1910,  for  infringement  of  patent,  not  assignable 
with  patent.  Brothers  v.  United  States 88 


3.  Infringement.  Patent  No.  551,614,  to  Sarah  E.  Brothers 
for  "  improvements  in  cable  cranes  with  gravity  anchors  " 
not  infringed.    Id. 

4.  Interpretation  of  Claims.  Where  claims  called  for 
''  pocket "  without  indicating  whether  it  must  be  integral 
or  might  be  in  two  parts  to  be  assembled,  latter  interpreta- 
tion field  correct,  in  view  of  language  of  another  claim  and 

of  specifications.   Symington  Co.  v.  National  Castings  Co . .  383 

5.  Priority.  He  of  prior  application  and  patent  is  pre- 
sumptively prior  inventor.   Id. 

6.  Evidence.  Oral  testimony  of  prior  invention  as  agamst 
existing  patent,  in  absence  of  models,  drawings,  etc.,  open 
to  suspicion.    Id. 

7.  Mental  Conception,  in  process  of  development,  occa- 
sionally outlined  on  scraps  of  paper,  subsequently  discarded, 
and  roughly  worked  into  small  model,  not  invention.    Id. 

8.  Infringement.  Patent  No.  835,120,  for  improvements  in 
process  of  concentrating  ores,  by  means  of  oils,  sustained  as 
to  certain  claims.    Minerals  Separation  v.  Butte  A  Superior 

Co 336 

9.  Condruction  of  Claims.  The  claims  cover  use,  in  the 
process,  of  oils  of  patent  in  amounts  equal  to  any  fraction 
of  one  per  cent,  on  the  ore.    Id. 

10.  Id.  Strict.  When  inventor  comes  late  into  field  well 
developed  and  approaching  results  of  his  invention,  patent 
construed  strictly.    Id. 
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11.  Id.  Invention  must  be  particularly  pointed  out  and 
distinctly  claimed;  patent  cannot  be  extended  beyond 
claims.    Id. 

12.  Patentability.  Result  of  a  process  is  not  patentable, 
but  only  means  disclosed  for  achieving  it.    Id. 

13.  Infringement.  Evidence  that  respondent's  process  was 
inefficient  and  wasteful  as  compared  with  that  of  peti- 
tioner's patent  is  pertinent  to  question  of  infringement.   Id. 

14.  Disclaimer,  under  Rev.  Stats.,  §§  4917,  4922,  held  not 
evasive,  and,  in  view  of  foreign  residence  of  patent  owners 
and  difficulty  of  communication  during  war,  not  unreason- 
ably neglected  or  delayed.   Id. 

PATENTS  FOB  LANDS.    See  Indians;  FubUe  Lands. 

FATMENT.    See  Claims,  5. 

Books  of  Treasury  Department,  as  evidence  of.  See  Bvl- 
denee,  1. 

Sembkf  that  presumption  of  pa3anent  arising  from  lapse  of 
20  years  without  suit  does  not  apply  to  United  States  when 
asserting  governmental  rights.     Ches.  &  Del.  Canal  Co.  v. 
United  States 123 

PENALTIES.    See  Admiraitj,  4-6. 

PENNSYLVANIA.    See  Master  and  Servant. 

Act  of  1911,  regulating  equipment,  etc.,  of  mail  cars  when 
used  as  end  cars,  invalid  as  applied  to  interstate  train. 
Pennsylvania  R.  R.  v.  PiMic  Service  Comm 566 

PSBEMFTORY  CRALLENQES.    See  Criminal  Law,  7. 

PERSONAL  INJURY.  See  Constitutional  Law,  XI,  5-16, 
36;  XII,  2;  Employers'  Liability  Act;  Master  and  Serv- 
ant. 

PHILIPPINS  ISLANDS.  See  Jurisdiction,  VII;  Procedure, 
VIII,  18. 

PLEADING: 

Continuance.   See  Jurisdiction,  III,  19. 
Sufficiency  of  averments.    See  Procedure,  VIII,  3. 
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Replication.    See  Procedure,  I,  1. 
New  trial.    See  Customs  Law»  4;  Procedure,  IX,  3. 

1.  Joining  Causes  of  Action.  In  action  against  director  of 
national  bank,  both  statutory  and  common-law  liability 
may  be  charged  in  one  bill  of  complaint.  Bowerman  v. 
Hamner 604 

2.  Founding  Jurisdiction,  Allegations  of  complaint  deter- 
mine character  of  action  for  testing  jurisdiction  of  District 
Court.    Brainerd  Ac.  Quarry  Co.  v.  Brice 22d 

3.  Id.  Bankruptcy.  In  suit  by  trustee  to  set  aside  prefer- 
ences, jurisdiction  of  District  Court  depends  on  allegations 

of  bill  and  not  proof.  Flanders  v.  Coieman 223 

4.  Id.  Aider  by  Admissions.  Scope  of  decree  set  up  as  basis 
for  ancillary  jurisdiction  cannot  be  affected  by  admission 

by  demurrer.    Pdl  v.  McCabe 573 

5.  Amendment.  Mistake  in  transposing  awards  relied  on 
in  two  closely  related  actions  amendable  in  District  Court's 
discretion.    Pennsylvania  R.  R.  v.  Minds 368 

6.  Nonsuit;  Conformity  Act.  Right  to  take  voluntary  non- 
suit is  substantial;  when  and  how  asserted  are  questions  of 
state  practice.  Barrett  v.  Virginian  Ry 473 

7.  Id.  Virginia  Practice.  In  absence  of  demurrer  to  evidence 
and  joinder  therein,  plaintiff  may  take  nonsuit  any  time 
before  retirement  of  jury.    Id. 

8.  Id.  Motion  for  Directed  Verdict.  By  defendant,  at  con- 
clusion of  testimony,  not  equivalent  to  demurrer  to  evi- 
dence. 

9.  Id.  Judicial  Discretion.  Making  of  such  motion  and  im- 
pending allowance  do  not  place  plaintiff's  right  to  take 
nonsuit  at  discretion  of  court.    Id. 

POLK  TAX.   See  Constitutional  Law,  III,  6;  XI,  21,  22,  37. 

POUCS  POWIR.    See  Constitutional  Law;  Federal  Con- 
trol Aet;  Statutes,  6. 

P088S88ION.    See  Public  Lands,  II,  7-12. 
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POSTMABTKB  QXNKBAL.    See  MaU  Can;  Offleen;  Tele-  paqb 
phonee  and  Telegraplui,  2. 

P08T-BOAD8.   See  Conititutioiua  Law»  III,  6,  9, 10. 

P&inKXNCXS.  See  Bankruptoj  Aet,  3;  I&tentate  Com- 
meree  Acts,  4, 7. 

PUB8IDSNT.  See  Conatitatioiua  Law,  I,  3;  VII;  Federal 
Control  Act;  Indians,  9;  Shipping  Board»  2-4;  Tele- 
phones and  Telegraphs. 

PBISUMPTION.  See  Instructions,  6;  Payment;  Proeed- 
nre,  VIII,  18;  Statutes,  4,  5,  7. 

1.  Of  ConHntuince.  Ph>vision  for  complete  change  to  Fed- 
eral control  being  clear,  presumption  that  state  control  over 
intrastate  rates  was  to  remain  unchanged  because  it  pre- 
viously existed.    Northern  Pac,  Ry,  v.  North  Dakota 135 

See  Dakota  Cent,  Td.  Co.  v.  Sovih  Dakota 163 

2.  Regularity.  Where  liability  for  injury  or  death  is  lim- 
ited to  conscientious  valuation  of  loss,  presumption  is  that 
juries  and  courts  will  confine  it  accordingly.  Arizona  Em- 
ployere'  LiabilUy  Cases 400 

3.  Official  Action.  No  presumption  that  action  of  collector 
in  reliquidating  for  fraud  was  correct  so  as  to  cast  onus  of 
disproving  fraud  upon  importer.  ViteUi  <t  Son  v.  United 
States 355 

4.  Invention.  As  between  two  patentees,  he  of  prior  ap- 
plication and  patent  is  presumptively  prior  inventor.  Sym- 
ington  Co,  v.  National  Castings  Co 383 

5.  Knowledge  of  Law.  That  consignee  accepting  delivery  of 
goods  understood  carrier  could  not  accept  less  than  tariff 
rate.    PiUsburgh  &c.  Ry.  v.  Fink 677 

PBIHGIPAL  AND  AOENT.  See  Insurance;  Public  Lands, 
II,  3;  Taxation,  I,  1. 

Right  of  shareholder  contracting  as  secret  agent  of  corporar 
tion  to  sue  for  full  damages  in  his  own  name.  See  Con- 
tracts, 1. 

1.  Where  husband,  without  wife's  knowledge,  caused  na- 
tional bank  shares  to  be  issued  and  entered  on  books  in  her 
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name,  and  aftrrwards,  telling  her  it  was  a  mistake,  induced 
her  to  endorse  thcni  for  transfer,  in  blank,  to  correct  sup- 
posed error  and  with  no  intention  to  ratify  his  unauthor- 
ized act,  facts  could  be  shown,  and  wife  not  liable  to  assess- 
ment although  shares  remained  in  her  name  when  bank 
failed.    Williams  v.  Vreeland 296 

2.  Approval,  ratification  and  acquiescence  all  presuppose 
existence  of  some  actual  knowledge  of  prior  action  and  what 
amounts  to  purpose  to  abide  by  it.    Id, 

PRINTING.    See  Procedure,  III. 

PRIORITY.    See  Patents  for  InTentioiu,  5,  6. 

PRIVILEOE.    See  Witnesses. 

PRIVILEQES  AND  IMMUNITIES.  See  Constitutional 
Law.  VI;  XI,  17,(5). 

PRIVITY.    See  Judgments,  4. 

PROCEDURE.  Sec  Admiralty;  Bankruptcy  Act;  Criminal 
Law;  Customs  Law;  Eminent  Domain;  Equity;  Evi- 
dence; Instructions;  Interstate  Commerce  Acts; 
Judgments;  Judicial  Notice;  Jurisdiction;  Laches; 
Limitations;  Mandamus;  Parties;  Pleading;  Pre- 
sumption. 

Accounting.   See  Contracts,  1;  Equity,  3,7-17;  Patents 
for  Inventions,  1,  2. 
Admissions.    See  Pleading,  4. 

Allegations,  as  determining  jurisdiction  of  District  Court. 
See  Jurisdiction,  V,  2,  8. 
Amendment.    Sec  Pleading,  5. 

Appearance.    Sec  Bankruptcy  Act,  5;  Jurisdiction,  V, 
12-17. 
Attorneys'  fees,  allowance.    See  Interstate  Commerce 

Acts,  2. 

Burden  of  proof.    See  Evidence,  5. 

Certiorari.    See  Jurisdiction,  III,  13,  17-20. 

Challenges,  peremptory.    See  Criminal  Law,  7. 

Claims,  time  for  |>rcsenting.    See  Claims,  4;  Taxation,  II. 
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Clerk's  fees.   See  Fees. 
Continuance.    See  Jurisdiction,  III,  19. 
Damages.    See  Contracts,  1;  Damages;  Eminent  Do- 
main; Interstate  Commerce  Acts,  1-5;  12-14. 
Demurrer  to  evidence.    See  Pleading,  7-9. 
Disclaimer.    See  Patents  for  Inventions,  14. 
Election.    See  Constitutional  Law,  XI,  9;  Squitj,  9. 
Exceptions.    See  Instructions;  Jurisdiction,  VII,  2. 
Federal  question.    See  Jurisdiction,  III,  3,  13,  15-19,  21; 
V,9. 

Habeas  corpus.    Id,,  III,  6, 7;  V,  10. 
Injunction,  federal  and  state  officers.    Id,j  1, 3;  V,  5;  VIII. 
Injunction,  action  in  state  court.    Id.,  V,  4, 6. 
Injunction  of  federal  coiul;,  binding  in  another  circuit.   Id,, 
11,1. 

Intervention.    See  Equity,  8;  Parties,  4,  5. 
Joinder.    See  Parties,  2;  Pleading,  1. 
Limitations,  state  statutes  followed  by  federal  courts  in 
equity.    See  Equity,  6. 
Local  action.    See  Jurisdiction^  V,  13. 
Local  law.    Id,,  III,  10;  VII. 
New  trial   See  Customs  Law,  4;  IX,  3,  infra. 
Nonsuit.    See  Pleading,  6-9. 

Parol  evidence,  to  prove  apparent  shareholders'  liability 
due  to  mistake.    See  Principal  and  Agent. 
Penalties,  enforcement  of.    See  Admiralty,  5,  6. 
Removal.    See  Jurisdiction,    III,  6,  7;  V,  10,  11. 
Res  judicata.    See  Judgments,  5,  8;  VIII,  9,  infra. 
Satisfaction.    Id,,  4. 
Sentence.    See  Criminal  Law,  11. 
Severance.    Id,,  6. 
Trial.    M,  5-11. 
Venue.    Id.,  4. 

Waiver.    See  Instructions,  1. 

Witnesses,  self-incrimination.    See  Constitutional  Law, 
VIII,  1^. 

I.  Original  Actions. 

1.  Replication,  when  necessary  under  Equity   Rule  31. 
Arkansas  v.  Mississippi 39 

2.  Commissioners,  appointment  of,  to  take  proof  and  locat-^ 
boundary.    Id, 
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II.  AMBignlng  Krror.    See  Judfmentt,  5. 

Excessive  assignments,  disapproved.  Ches.  A  Dd.  Canal 
Co.  V.  UnitedStates 123 

III.  Tranicript  of  Reeord;  CcNits. 

Where  unnecessary  matter  is  incorporated  into  transcript, 
court  may,  under  Rule  8,  §  1,  require  whole  of  clerk's  fees 
and  cost  of  printing  to  be  borne  by  offending  party.  Texas 
A  Pacific  Ry.  v.  Leatherwood 478 

IV.  8c*ndaloui  Matter. 

Stricken  from  files  of  this  court.  WaahingUm  Post  Co,  v. 
Chaloner 290 

V.  Intervention. 

In  the  District  Court  and  in  this  court  by  minority  share- 
holders in  a  class  suit.   Southern  Pacific  Co.  v.  Bogert 483 

VI.  Motion  to  Dismiss. 

When  court  may  decide  merits  without  passing  on,  in  error 
to  state  court.    American  Fire  Ins.  Co.  v.  King  Lumber  Co.      2 

VII.  Conf ormitj  Act.    See  Pleading,  6. 

Appellate  proceedings  in  this  court  and  Circuit  Court  of 
Appeals  are  not  affected  by  Conformity  Act,  but  are  gov- 
erned by  acts  of  Congress,  common  law,  and  ancient  English 
statutes.   Camp  v.  Oress 308 

VIII.  Scope  of  Review.    See  Jurisdiction,  III. 

1.  Bill  of  Review.  Leave  to  file  in  District  Court  denied 
because  of  laches  and  insufficient  grounds.   Lincoln  Gas  Co. 

V.  Lincoln 250 

2.  Certiorari,  to  Circuit  Court  of  Appeals.  Brings  up  whole 
case,  including  questions  affecting  merits,  as  well  as  juris- 
diction of  District  Court.    Camp  v.  Oress 308 

3.  Direct  Review  under  Jud.  Code,  §  2S8.  Questions  of  com- 
ity and  sufficiency  of  plaintiff's  averments  to  justify  relief 
not  before  this  court  on  direct  appeal  involving  only  juris- 
diction of  District  Court.    Public  Service  Co.  v.  Carboy ....  153 

4.  Id.  Whether  surrender  of  real  property  and  delivery  of 
rent  notes  amounted  to  conveyances  under  state  law,  hM 
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matters  appertaining  to  merits  not  to  be  considered  on 
direct  appeal  under  Jud.  Code,  §  238.   Flanders  v.  Coleman  223 

5.  Criminal  Appeals  Act.  This  court  must  confine  itself 
to  question  of  construction  of.  statute  by  District  Court, 
accepting  that  court's  interpretation  of  indictment.  United 
Stales  V.  Colgate  A  Co 300 

6.  ConstitvJtional  Question;  By  Whom  Raised,  This  court 
will  not  pass  upon  constitutionality  of  act  of  Congress  when 
party  attacking  it  not  entitled  to  raise  question.    Blair  v. 

United  States 273 

7.  Moot  Question.  Whether  other  provisions  of  state  law 
conflict  with  federal  act  not  considered  where  provisions  in 
question  may  stand  alone.    Carey  v.  South  Dakota 118 

8.  Id.  Suit  to  enjoin  interference  with  cable  lines  as  in 
excess  of  power  given  by  Joint  Resolution  of  July  16,  1918, 
becomes  moot  upon  restoration  of  lines  to  owners,  and  ap- 
prehension that  alleged  wrongs  may  be  repeated  and  rev- 
enues claimed  by  United  States  does  not  preserve  justiciable 
quality  of  case.    Commercial  Cable  Co.  v.  Burleson 360 

9.  Superfluous  Inquiry.  Whether  District  Court  properly 
dismissed  bill  on  ground  of  res  judicala  not  decided  where 
correct  decision  on  merits  must  have  resulted  the  same. 
Louis.  &  Nash.  R.  R.  v.  Western  Union  Tel.  Co 363 

10.  Wisdom  of  Legislation.  This  court  will  not  pass  upon. 
Arizona  Employers'  Liability  Cases 400 

11.  Facts.  Where  Court  of  Customs  Appeals  erroneously 
presumed  collector's  action  in  reliquidating  for  fraud  was 
correct,  and  cast  burden  of  disproving  fraud  on  importer, 
case  remanded  to  be  tried  anew  by  Board  of  General  Ap- 
praisers, without  inquiry  by  this  court  into  adequacy  of 
evidence  of  fraud.    ViteUi  &  Son  v.  United  States 355 

12.  Findings  of  Court  of  Claims.  Are  to  be  treated  like  ver- 
dict of  jury,  and  this  court  is  not  at  liberty  to  refer  to  evi- 
dence, any  more  than  to  opinion,  for  purpose  of  eking  out, 
controlling  or  modifying  their  scope.  United  States  v. 
Brothers 88 

13.  Id,  Finding  of  facts  not  essential  where  Court  of  Claims 
dismisses  for  want  of  jurisdiction  on  ground  that  facts  al- 
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leged  do  not  establish  contract  with  United  States.  Cartas 
V.  United  States 545 

14.  Id.  Pads;  Formula  in  Rate  Case.  In  testing  adequacy  of 
rates,  formula  to  be  adopted  for  dividing  expenses  common 
to  freight  and  passenger  service  and  not  capable  of  direct 
allocation  is  question  of  fact.  Groesbeck  v.  Dtdvih  ike.  Ry . .  607 

15.  Id.  Master's  Findings.  When  court  need  not  review 
findings,  or  recite  evidence.   Lincoln  Gas  Co.  v.  Lincoln ....  256 

16.  Facts;  Judge's  Finding  in  Jury  Trial.  Finding  of  trial 
judge,  supported  by  evidence,  must  stand,  where  both  par- 
ties requested  peremptory  instruction.  Williams  v.  Vree- 
land 295 

17.  Facts.  This  court  cannot  examine,  on  writ  of  error. 
Tayabas  Land  Co.  v.  Manila  R.  R 22 

18.  Id.  Local  Law;  Philippine  Supreme  Court,  will  be  pre- 
sumed to  have  considered  and  weighed  testimony  and  com- 
missioners' report  in  condemnation  case;  and  its  construc- 
tion of  local  statute  is  accepted.    Id. 

IX.  Disposition  of  Case.    See  VIII,  11,  supra. 

1.  Technical  Error.  In  cases  from  federal  courts,  this  court 
may  enter  judgment  as  nature  of  case  requires,  without 
regard  to  technical  errors,  etc.,  which  do  not  affect  sub- 
stantial rights  of  parties,  Jud.  Code,  §  269,  as  amended. 
Camp  v.  Gress 308 

2.  Harmless  Error.  Reversal  in  Part.  In  action  on  joint 
contract,  error  in  assuming  jurisdiction  and  rendering  judg- 
ment as  to  all  obligors  will  not  necessitate  reversal  as  to 
those  properly  included,  if  their  interests  could  not  have 
been  prejudiced.    Id. 

3.  Judgment  AbsoltUe  or  New  Trial.  Where  bill  charging 
both  statutory  and  common-law  liability  was  dismissed  on 
plaintiff's  proofs,  and  Coiul;  of  Appeals  directed  decree 
against  defendant  on  ground  that  common-law  liability  was 
established,  defendant  not  entitled  to  new  trial  on  ground 
that  issue  was  not  considered  as  involved  in  District  Court. 
Bowerman  v.  Hamner 504 
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4.  On  Merits  or  on  JwrMidion.  Erroneous  judgments  di- 
rectly affecting  United  States  reversed  on  merits,  rather 
than  for  want  of  jurisdiction.    Northern  Pac.  Ry,  v.  North 

Dakota 135 

Dakota  Cent.  Tel  Co.  v.  South 

Dakota 163 

Cf.  Macleod  v.   New  Eng- 
land Tel.  Co 195,  199 

5.  Without  Prejudice.  Adverse  decree  in  rate  case  modified 
to  be  without  prejudice  to  new  suit,  in  which  complainant 
may  show,  as  result  of  practical  test,  whether  rate  is  con- 
fiscatory under  new  conditions.   Lincoln  Gas  Co.  v.  Lincoln  256 

6.  Id.  Moot  Case.  Dismissal  of  bill  for  want  of  equity  by 
District  Court,  amounting  to  rejection  of  asserted  rights, 
held  to  necessitate  reversal  with  directions  to  dismiss  with- 
out prejudice  and  without  costs,  where,  after  appeal  to  this 
court,  case  became  moot.   Commercial  Cable  Co.  v.  Burleson  360 

7.  Doing  Equity.  Decree  holding  majority  shareholder 
trustee  for  minority  should  be  so  framed,  for  execution,  as  to 
avoid  undue  hardship  to  defendant.  Souihem  Pac.  Co.  v. 
Bogert 483 

PROCESS,  SERVXCS  OF.    See  Jurisdiction,  V,  12-17. 

PUBLICATION.    See  Criminal  Law,  8,  10;  UbeL 

PUBLIC  CONTRACTS.    See  ContraetSi  3,  4. 

PUBLIC  LANDS: 

I.  Coal  Lands;  Alaska. 

1.  What  constitutes  opening  or  improvement  of  a  "  mine," 
within  Act  of  1904;  construction  by  Secretary.  Alaska 
Smokeless  Coal  Co.  v.  Lane 549 

2.  Examination  of  facts  as  to  work  done,  and  finding  by 
Secretary  that  it  was  done  for  prospecting  purposes  held 
not  arbitrary  and  not  reviewable  by  mandamus.    Id. 

3.  Secretary's  discretion  not  foreclosed  by  rulings  in  earlier 
cases.    Id. 
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II.  Bftilroad  Oranta;  Swamp  Land. 

L  Timber.  Act  of  1875,  granting  right  to  take  for  con- 
struction, strictly  construed;  portions  of  trees  remaining 
after  extraction  of  ties  may  not  be  appropriated  to  compen- 
sate for  tie-cutting.    CaldweU  v.  United  States 14 

2.  Id.  Grant  of  "  timber  "  for  construction  is  not  a  grant 
of  "trees."    Id. 

3.  Id.  Section  8  of  Act  of  1891,  giving  right  to  take  timber 
for  agricultural  and  other  purposes,  inapplicable  to  persons 
appropriating  and  selling  surplus  parts  of  trees  cut  for  rail- 
road under  Act  of  1875.    Id. 

4.  Id.  Permission  of  Agent.  Right  to  take  timber  under 
Act  of  1875  cannot  be  enlarged  by  permission  from  official  of 
Land  Office.    Id. 

5.  PlaceLands;  Claim  of  State.  Odd  sections  within  primary 
limits  of  Northern  Pacific  grant  of  1864,  which,  when  line 
opposite  them  was  definitely  located,  were  claimed  by 
Oregon  under  Swamp  Land  Acts,  were  excepted  from  grant 
of  place  lands,  whether  claim  of  State  was  valid  or  not. 
Northern  Pac.  Ry.  v.  McComas 387 

6.  Id.  Erroneous  Patent.  Issued  for  such  lands,  as  place 
lands,  gave  to  railroad  only  legal  title,  leaving  equitable 
title  in  United  States.    Id. 

7.  Id.  Possession  under  State.  Possession,  cultivation,  etc., 
under  conveyance  from  State  based  on  unapproved  selec- 
tion as  swamp  lands,  conveys  no  title.    Id. 

8.  Id.  Protecting  Possession.  Lands  being  claimed  by  in- 
dividual under  Swamp  Land  Act,  and  by  railroad  under 
lieu  selections,  courts  cannot  anticipate  adjudication  by 
Land  Department,  beyond  protecting  possession  lawfully 
acquired.    Id. 

9.  Id.  Questions  for  Land  Department.  Whether  lands  come 
within  Swamp  Land  Act  and  whether  so  occupied  and  ap- 
propriated as  not  to  be  subject  to  lieu  selection  by  railroad. 
Id. 

10.  Id.  Discretion  of  Secretary.  Approval  of  lieu  selection 
involves  exercise  of  discretion.    Id. 
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11.  Id,  He  may  reject  selection  and  hold  title  in  United 
States  for  bona  fide  occupant,  who  has  reclaimed  and  im- 
proved at  large  cost.    Id, 

12.  Id,  Limitations.  Where  land  claimed  by  individual 
under  Swamp  Land  Act  was  patented  pending  suit  to  rail- 
road under  lieu  selection,  occupant  can  not  avail  of  statute 
of  limitations  or  attack  patent  collaterally.    Id. 

13.  Id.  Reconveyance;  Acceptance,  Where  railroad  recon- 
ve3r8  land  erroneously  patented  as  place  lands  and  selects 
them  as  lieu  lands,  fact  that  land  officers  entertain  selections 
and  pass  one  of  them  to  patent  establishes  acceptance  of 
reconveyance  by  United  States.    Id. 

PUBLIC  MONEYS.    See  United  States. 

PUBLIC  OFFICERS.    See  Officers. 

PUBLIC  RECORDS.    See  Evidence,  1,  2. 

RAILROADS.     See   Carriers;   Employers'   Liability  Act; 
Interstate  Commerce  Acts;  Mail  Cars. 
Tracks;  regulation.   See  Constitutional  Law,  III,  7;  IV,  3; 
XI,  33. 

Crossings;  safety  devices,    /d.,  XI,  32. 
Right  of  way;  condemnation  for  use  of  telegraph.    7d.,  Ill, 
8;  XI,  31. 

Lessee;  exemption  from  tax  liability.    See  Franchises,  1-4. 
Car  distribution.    See  Interstate  Commerce  Acts,  1-5. 
Passenger  fares.    See  Carriers,  2-4. 
Federal  control  of  intrastate  rates.    See  Federal  Control 
Act. 

Formula  in  rate  case.    See  Procedure,  VIII,  14. 
Land  grants.    See  Public  Lands,  II. 

RATES.    See  Carriers,  1-4;  Constitutional  Law,  IV,  1;  VII, 
1,  2;  XI,  23-26;  Interstate  Commerce  Acts,  7-11. 
Formula  in  rate  case.    See  Procedure,  VIII,  14. 

Federal  control  over  rates  of  railroads,  telegraphs  and  tele- 
phones. See  Federal  Control  Act;  Telephones  and 
Telegraphs. 

RATIFICATION.    See  Principal  and  Agent,  2. 
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BBAL  PBOPEBTT.     See   Eminent   Domain;    Indians;  paoi 
Mortgages;  Public  Lands;  Taxation,  III,  2-5. 
Transfer;  preference.    See  Bankruptcy  Act,  4. 

BBBATE8.   See  Interstate  Commerce  Acts»  6. 

BEFUNDINQ  ACTS.    See  Taxation,  II. 

BBUQUIDATION.    See  Customs  Law. 

BEMAINDEB  INTEBE8T.    See  Indians,  1-3. 

Action  on  bond  of  life  tenant  to  secure.   See  Jurisdiction^ 
V,7. 

BEMAND.    See  Procedure,  VIII,  11, 13;  IX. 

BEMOVAL.   See  Jurisdiction,  III,  6,  7;  V,  10, 11. 

BENT8.    See  Indians,  3,  8. 

BEPABATION.    See  Interstate  Commerce  Acts,  1-5. 

BEQUI8ITION.    See  Shipping  Board. 

BE8IDENT8.   See  Constitutional  Law,  VI,  2, 3;  XI,  4, 34, 35, 
39,  40;  Jurisdiction,  V,  7, 12-17;  Taxation,  I. 

BE8  JUDICATA.    See  Judgments;  5, 8;  Procedure,  VIII,  9. 
BE8TBAINT  OP  TBADE.    See  Anti-Trust  Act. 

BEVENI7E.    See  Customs  Law;  Taxation. 

BEVEB8AL.    See  Procedure,  IX. 

BEVIEW,  BILL  OF.    See  Procedure,  VIII,  1. 

BiaHT8  OF  WAT.    See  Constitutional  Law,  III,  8;  Emi- 
nent Domain,  2-6;  Public  Lands,  II. 

BIVEB8.    See  Boundaries. 

BOTALTIE8.    See  Indians,  3,  8;  Patents  for  Inventions,  1. 
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Supreme  Court,  rule  8,  §  1.   See  Proeedure»  III. 
Equity  rule  31.    Id.,  I,  1. 

SAFETY  APPUANCK  ACT.    See  MaU  Cart. 

SArSTT  DIVICK8.    See  Carriers,  6. 

SALES.    See  Taxation,  III,  8,  9. 

SATISr ACTION.    See  Judgments,  4. 

SCANDALOUS  MATTER: 

Stricken  from  files  of  this  court.    Washington  Post  Co.  v. 
Ckaloner 290 

SECRETARY  OT  AGRICULTURE.      See    Constitutional 
Law,  III,  4. 

SECRETARY  OF  THE  INTERIOR.    See  Indians,  3,  5-9; 
Public  Lands,  I;  II,  10,  11. 

SELECTIVE  SERVICE  ACT.    See  Criminal  Law,  8,  10. 

SELF-INCRIMINATION.    See  Constitutional  Law,  VIII, 
1-3. 

SENTENCE.    See  Criminal  Law,  11. 

SERVICE  OF  PROCESS.    See  Jurisdiction,  V,  12-17. 

SERVICES.    See  Carriers,  3;  Interstate  Commerce  Acts, 
1-5. 

SEVERANCE.    See  Criminal  Law,  6. 

SHAREHOLDERS.   See  Contracts,  1 ;  Corporations;  Equity, 
7-17;  Principal  and  Agent. 

SHERMAN  ACT.    See  Anti-Trust  Act. 

SHIPPING.    See  Admiralty;  Shipping  Board. 
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1.  Act  of  1916  and  Amendments;  Libd  in  District  Cotart. 
Jurisdicticn  to  libel  vessel  requisitioned  by  United  States 
and  operated  through  Emergency  Fleet  Corporation  and 
private  firm  as  agents  of  Board  in  coastwise  trade.  The 
Lake  Monroe 246 

2.  Id,  President;  Powers  Delegated.  No  presumption  that 
powers  delegated  by  Act  of  1917  should  be  exercised  arbi- 
trarily or  that  President  by  order  of  July  11, 1917,  intended 
to  vest  absolute  powers  in  Board  or  Corporation.    Id. 

3.  Id.  In  view  of  establishment  of  Board  and  Corporation 
as  government  agencies,  broadly  empowered  and  definitely 
restricted  under  Shipping  Act,  and  of  mention  of  that  act 
in  Act  of  1917,  presumed  that  Congress  expected  they  would 
be  used  under  latter  act,  and  that  President,  in  employing 
them  thereunder,  did  so  because  of  powers  and  restrictions, 
already  provided.    Id. 

4.  Id.  This  is  confirmed  by  Acts  of  July  15, 18,  1918,  read 
with  House  and  Senate  reports.    Id. 

5.  Id.  Charter.  Words  *'  purchased,  chartered,  or  leased,^' 
cover  contract  for  temporary  use  of  vessel  or  its  services  not 
amounting  to  demise.   Id. 

6.  Id.  Merchant  Vessel,  employed  "solely  as  merchant 
vessel,"  though  assigned  to  New  England  coal  trade  when 
Government  was  rationing  coal  supply  as  war  measure.   Id. 

SIXTH  AMKNDMXNT.    See  Conttitutioiua  Law,  IX. 

SOUTH  DAKOTA: 

Law  forbidding  shipment  of  migratory  birds,  not  inconsis- 
tent with  federal  act  and  regulations  of  Department  of 
Agriculture,  sustained.    Carey  v.  South  Dakota 118 

STATE  BANKS.    See  rranehlses,  5. 

STATES.    See  Boundaries;  Constitutional  Law;  Juriidio* 
tion;  Statutes,  2,  3, 6;  Taxation,  III. 
Citizenship.    See  Constitutional  Law,  VI;  XI,  38. 
Conformity  Act.    See  Pleading,  6;  Procedure,  VTI. 
Swamp  lands.   See  Public  Lands,  II,  5  et  seq. 
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Enjoinmg  officials  in  federal  court.  See  Jurisdiction,  V,  5. 
Police  regulations  and  taxation,  as  applied  to  railroads,  tele- 
graphs and  telephones.  See  rederal  Control  Act;  T«lo- 
phonei  and  Telegraphs. 

STATUTE  OF  LIMITATIONS.    See  Laches;  Limitations. 

STATUTES.  See  Admiralty;  Anti-Trust  Act;  Bankruptcy 
Act;  Claims;  Constitutional  Law;  Criminal  Law; 
Customs  Law;  Employers'  Liability  Act;  Equity,  4,5; 
Federal  Control  Act;  Franchises;  Indians;  Interstate 
Commerce  Acts;  Jurisdiction;  Limitations;  Mail 
Cars;  National  Banks;  Patents  for  Inventions;  Publio 
Lands;  Shipping  Board;  Taxation;  Telephones  and 
Telegraphs;  Witnesses. 
See  also  Table  of  Statutes  Cited,  at  front  of  volume. 

1.  Siru^  Construction,  General  Right  of  Way  Act  of  1875 
construed  strictly  in  favor  of  United  States.    CaldweU  v. 

United  States 14 

2.  Separable  Part.  Whether  other  provisions  of  state  law 
conflict  with  federal  act  not  considered  where  provisions 

in  question  may  stand  alone.    Carey  v.  South  Dakota  ....  118 

3.  Id,  Context.  Declaration  of  Federal  Migratory  Bird  Act 
that  birds  within  custody  of  United  States  limited  by  con- 
text to  prohibition  of  destruction  or  taking.    Id. 

4.  Preeumptian;  Ordinary  Meaning.  That  word  "  property  " 
in  Income  Tax  Act  1913  used  with  its  ordinary  sense,  noth- 
ing contrary  appearing.    De  Oanay  v.  Lederer 376 

5.  Presumption;  Delegated  Powers.  No  presumption  that 
Congress  intended  powers  given  by  Act  of  1917,  authoriz- 
ing requisition  of  private  shipping,  should  be  exercised  by 
President  arbitrarily,  or  that  his  order  delegating  powers 
for  exercise  to  Shipping  Board  intended  to  vest  absolute 
powers  in  Board;  this  is  confirmed  by  later  acts  and  House 
and  Senate  reports.    The  Lake  Monroe 246 

6.  Primary  Intent.  In  acts  authorising  federal  control  of 
railroads,  telegraphs  and  telephones,  for  war  purposes, 
reservation  of  States'  police  or  taxing  power  construed  in 
subordination  to  primary  purpose  and  as  not  reserving  from 
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general  government  right  to  fix  intrastate  rates.    NorUiem 

PacRy.v.  NwihDakata 136 

Dakota  Cent.  Td.  Co.  y.  Scuth  Dakota 163 

KoMOB  V.  Burleson 188 

Burleeon  v.  Dempqf 191 

Madeody.  New  England  Td.  Co 195 

7.  Id.  Continuance.  Provision  for  complete  change  to  fed- 
eral control  being  clear,  no  presumption  that  state  control 
over  intrastate  rates  was  to  remain  unchanged  because  it 
previously  existed.    Northern  Pac.  Ry.  v.  North  Dakota  . .  135 

See  Dakota  Cent.  Td.  Co.  v.  South  Dakota  163 

8TOCKHOLDIR8.      See    Contraets,    1;    Corporations; 
Squit7»  7-17;  Prlneipal  and  Agent. 

8TBBBT8  AMD  BIGHWAT8: 

Rights  of  railroad  in  respect  of  operation  of  tracks.  See 
Constitutional  Law,  III,  7;  IV,  3;  XI,  33. 

BUBETT.    See  Bonds,  3. 

8nBPLU8  LANDS.    See  Indians,  4,  5. 

BWAMP  LAMD8.    See  PubUe  Lands,  II,  5-18. 

TABIFF8.    See  Interstate  Commerce  Aet,  6, 7. 

TAXATION.    See  Customs  Law;  Oas  Companies,  4. 

State  taxation,  as  applied  to  railroads,  telegraphs  and  tde- 

phones,  requisitioned  for  war  purposes.   See  Federal  Con* 

trol  Act;  Telephones  and  Telegraphs. 

Tax  on  telegraph  poles  and  wires.    See  Constitutional 

Law,  III,  6;  XI,  21,  22,  37. 

Improvement  certificates;  action  against  municipality  to 

compel  satisfaction.    See  Equity,  3. 

Situs  of  stocks,  bonds  and  mortgages,  for  taxation.    See 

infra,  I. 

L  Income  Tax  Aet,  1913. 

1.  Stocks,  Bonds  and  Mortgages,  **  Property."  Where  owned 
by  alien  nonresident  and  in  hands  of  agent  in  this  country 
empowered  to  sell,  transfer,  and  to  invest  and  reinvest  pro- 
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ceeds,  income  is  taxable  as  income  from  property  owned  in 
United  States  by  person  residing  elsewhere.  De  Oanay  v. 
Lederer 376 

2.  Id.    Bonds,  mortgages  and  certificates  of  stock  are 
ordinarily  regarded  as  "  property  ";  and  that  term  is  pre- 
sumed to  have  been  used  in  statute  with  its  ordinary  sense. 
Id. 

3.  Id.  Situs.  Such  property  may  have  situs  for  taxation  at 
place  other  than  owner's  domicile.    Id. 

II.  Inheritance  Taxes.    Claimi  for  Refunds. 

1.  Contingent  Interest;  payment  without  protest;  time  for 
presenting  claim.    Coleman  v.  United  States 30 

2.  Id.  Claims  presented  to  Commissioner  under  Act  of 
1902,  for  tax  erroneously  collected,  and  satisfied  in  part 
through  suit  against  collector,  need  not  be  presented  anew 
to  obtain,  as  to  residue,  benefit  of  Act  of  1912.  Sage  v. 
United  States 33 

3.  Id.  Act  of  1912;  time  for  presenting  claims;  limitation  on 
suit  in  Court  of  Claims.    Id. 

4.  Id,  Satisfaction,  by  United  States  of  judgment  against 
collector  does  not  prevent  suit  against  United  States  for 
remainder  of  erroneous  tax.    Id. 

III.  SUte  Taxation.    See  Statutes,  6. 

1.  Inheritance  Taxes.  New  Jersey  law,  resulting  in  greater 
taxes  for  transfer  of  property  in  State  of  nonresident  than 
would  have  been  assessed  for  transfer  of  equal  amount  of 
property  of  resident  decedent,  field  not  to  infringe  privileges 
and  immunities  provision  of  Art.  IV,  or  the  like  provision, 
or  the  equal  protection  or  due  process  clauses,  of  Fourteenth 
Amendment.    Maxwell  v.  Bugbee 525 

2.  Id.  Judgment  holding  shares  within  general  succession  tax 
of  State,  though  tax  was  opposed  as  reaching  real  property 
outside  of  State,  does  not  involve  validity  of  tax  statute 
or  authority  exercised  under  State,  within  Jud.  Code,  §  237. 
Dana  v.  Dana 220 

3.  Locai  Improvement  Assessment.  Notice  to  owners  of 
formation  and  bounds  of  district  not  necessary  when  estab- 
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liflhed  by  legislative  authority;  contra,  when  established  by 
administrative  or  guon-judicial  authority.  Hancock  v. 
Muskogee 454 

4.  Id.  Apportionment.  No  necessity  for  hearing  when  mode 
prescribed  by  legislature.   Id. 

5.  Id.  Benefits.  Method  of  taxing  property  benefited,  and 
manner  of  distribution  (according  to  frontage,  values  or 
area),  within  legislative  discretion.    Id. 

6.  Railroad  Charters;  Tax  Exemptions.  Provisions  of  char- 
ters to  Southwestern  and  Muscogee  railroads  held  to  extend 

to  lessee.    Central  ofOa.  Ry.  v.  Wright 519 

7.  Bank  Charter.  Provisions  not  incondstent  with  general 
power  of  State  to  cause  affairs  to  be  examined  and  reported 
on  and  to  exact  assessment  for  maintenance  of  state  bank- 
ing department.   Bank  of  Oxford  v.  Lote 603 

8.  License  Tax.  Tax  on  right  to  manufacture  within  city, 
computed  on  amoimt  of  sales  of  goods  so  manufactured,  is 
a  tax  upon  business  of  manufacture  within  city,  and  not 
upon  sales.    American  Mfg.  Co.  v.  St.  Louis 459 

9.  Id.  Foreign  Corporations;  Interstate  Commerce.  Such  tax 
when  computed  on  sales  of  goods  manufactured  in  city, 
but  removed,  and  afterwards  sold,  beyond  States,  does  not 
burden  interstate  commerce  or  deprive  of  property  without 
due  process.   Id. 

TELIPHONI8  AND  TELIGBAPH8.    See  Constitutioiial 
Law,  III,  6;  VII,  5;  XI,  21, 22, 37;  Eminent  Domain,  2-6. 

1.  Joint  Resolution,  authorizing  President  to  take  posseft- 
sion  of  telephones  and  telegraphs,  for  the  national  security 
and  defense,  includes  plenary  control  of  their  intrastate 
rates,  and  is  constitutional.    Dakota  Cent.  Tel.  Co.  v.  South 

Dakota 163 

Kansas  v.  Burleson 188 

Burleson  v.  Dempcy 191 

Madeod  v.   New  England  Tel. 

Co 195 

2.  The  President's  powers  thereunder,  and  the  powers 
exercisable  under  his  proclamation  by  the  Postmaster  Gen- 
eral.   Id. 
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TIMBSB.   See  FubUc  Lands,  II,  1-4.  pagb 

TIMS.   See  Laehei;  Limitatloni. 

TITLE.    See  Indians,  10,  11;  Interstate  Commerce  Aets, 
10;  PubUc  Lands,  II,  6, 7. 

TORTS.    See  Contracts,  4. 

TRACKS.    See  Constitutional  Law,  III,  7;  IV,  3;  XI,  32,  33. 

TRADE-MARKS  : 

Manufacturer  of  beer  cannot  claim  exclusive  right  to  use 
brown  bottles  with  brown  labels;  but  their  adoption  may 
contribute  to  wrongful  deception  if  combined  with  imitative 
inscription.   Schlitz  Brewing  Co,  v.  Houston  Ice  Co 28 

TRADINO-WITH-ENBMT  ACT.    See  Criminal  Law,  4. 

TRANSCRIPT.    See  Procedure,  III. 

TREASURY  DEPARTMENT.    See  Claims,  3,  4. 
Books,  as  evidence.    See  Evidence,  1. 

TRIAL.    See  Criminal  Law,  5-11 ;  Customs  Law,  4;  Instruc- 
tions; Procedure,  IX,  3. 
Nonsuit.    See  Pleading,  6-9. 

TRUST  PATENTS.    See  Indians,  9. 

TRUSTS  AND  TRUSTEES.    See  Bankruptcy  Act;  Equity. 

UNFAIR  COMPETITION.     See  Anti-Trust  Act;  Trade- 
marks. 

UNITED  STATES.    See  Claims;  Contracts,  2-4;  Customs 
Law;  Federal  Control  Act;  Limitations,  1,2;  Mail  Cars; 
Payment;  Public  Lands;  Shipping  Board;  Taiation, 
I;  II;  Telephones  and  Telegraphs. 
Citixenship.    See  Constitutional  Law,  VI;  XI,  38. 
Relation  of,  to  suits  against  collector  to  recover  taxes.    See 
Taxation,  II. 
Enjoining  officials,  in  state  court.    See  Jurisdiction,  VIII. 
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Books  of  Treasury  Department  as  evidence.  See  IH- 
denee,  1. 

In  suit  to  collect  dividends  on  corporate  shares,  United 
States  acts  in  governmental  capacity.  Chea.  A  Dd.  Canal 
Co.y.  UnitedState8 123 

UNITED    STATES    smPPIHO   BOARD.     See   Shipping 
Board. 

VENUE.    See  Criminal  Law,  4. 

VERDICT.    See  Criminal  Law,  11;  Interstate  Commmree 
Acts,  1,  5;  Pleading,  8,  0. 

VESSELS.   See  Admiralty;  Claims,  2;  Shipping  Board. 

VIRGINIA: 

Nonsuit,  under  Virginia  practice.   See  Pleading,  6-0. 

WAIVER.    See  Insurance;  Instructions,  1. 

WAR: 

War  power  of  Congress.  See  Constitutional  Law,  VII; 
Statutes,  6. 

Construction  of  laws  enacted  under  war  power.  See  Federal 
Control  Act;  Shipping  Board;  Telephones  and  Tele- 
graphs. 

WARRANTY.   See  Indians,  11;  Insurance. 

WAR  REVENUE  ACT,  1898.    See  Taxation,  IL  ' 

WAR  VESSELS.    See  Claims,  2. 

WATERS.     See  Admiralty;  Boundaries;  Constitutional 
Law,  III,  8,  9. 

WITNESSES.   See  Constitutional  Law,  VIII,  1-3. 

Subpoenaed  in  grand  jury  investigation  of  violations  of 
Corrupt  Practices  Act,  may  not  question  power  of  Congress 
to  enact  provisions  for  r^^ation  of  primary  elections  of 
candidates  for  office  of  United  States  Senator.  BUdr  v. 
United  States 278 
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"  Charter."    See  The  Lake  Monroe 246 

"  Coal  mine."    Alaska  Smokeleea  Coal  Co.  v.  Lane 549 

"  Device."  Lehigh  Coal  4  Nav,  Co.  v.  Untied  States 556 

"  Erroneously  collected."    Coleman  v.  United  States 30 

"  Fourfd  within  the  district."    Camp  v.  Gress 308 

"  Merchant  vessel."    The  Lake  Monroe 246 

"  Property."    De  Ganay  v.  Lederer 376 

"  Purchased,  chartered,  or  leased."    The  Lake  Monroe ....  246 

"  Restricted  lands."    Kenny  v.  Miles 58 

Parker  v.  Richard 235 

"  Timber,"  does  not  mean  "  trees."    Caldwell  v.    United 

States 14 

"  Transportation."  Erie  R.  R.  v.  ShuaH 466 

WORKMEN'S  COMPENSATION  LAWS.     See  Constitu- 
tional Law,  XI,  9,  14-16. 

WRITINGS.    See  Kvidence,    1, 6;   Interstate   Commerce 
Acts.  14;  Libel. 

WRIT  OF  IRROR.   See  Jurisdiction;  Procedure. 
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